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ARGUED  AND  DETERMINED  IN 

THE  SUPREME  COURT 


OP 


NORTH  CAROLINA. 

AT  RALEIGH. 

JUJ^E    TERM,    18  78. 


B.  M.  ISLER  V.  HARRIET  M.  DEWEY  and  others. 

Praetice— Continuance. 

"Where  the  Court  below  continued  an  action,  the  pleadings  raising 
issues  to  be  tried  either  by  a  jury  or  by  the  Court,  and  the  Court 
holding  that  a  trial  could  not  then  be  had  ;  Held,  not  to  be  error. 

Appeal  from  an  Order  of  Continuance  made  at  Spring 
Term,  1878,  of  Wayne  Superior  Court,  by  Eare,  J. 

The  case  states :  This  cause  was  called  for  trial  by  plain- 
tifiTs  counsel,  after  the  discharge  of  the  jury,  when  the  de- 
fendants' counsel  objected,  for  that,  an  issue  of  fact  was 
raised  by  the  pleadings  requiring  the  interventionof  a  jury, 
and  insisted  on  a  continuance.  In  reply  to  this  the  plaintiff 
insisted  that  defendants  were  estopped  by  proceedings  here- 
tofore had  in  an  action  between  the  same  parties,  but  His 
Honor  held  otherwise  and  ordered  the  continuance,  front 
-which  ruling  the  plaintiff  appealed. 
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LsLEB  V.  Dewey, 


Mr.  S.  W.  Isler J  for  plaintiff. 
Mr.  A.  K.  SmedeSj  for  defendants. 

Rbade,  J.  The  action  is  for  a  tract  of  land  and  for  $400 
ft  year  for  nine  years  for  use  and  occupation. 

When  the  case  was  called  below  the  jnry  had  been  dis- 
charged (for  the  term  as  we  suppose),  and  the  defendant 
moved  for  a  continuance  which  the  plaintiff  resisted  upon 
the  ground  that  the  issue  which  would  seem  to  require  a 
jury,  e.  g.  the  value  of  the  use  and  occupation,  had  been  ad- 
judicated in  a  former  action  between  the  parties,  and  there- 
fore no  jury  was  necessary.  All  this  was  denied  by  the 
defendant.  What  was  adjudicated  in  another  suit  between 
the  parties  was  of  course  a  matter  of  fact  to  be  determined 
on  the  <nai,  and  not  upon  a  motion  for  continvmice. 

The  plaintiff  insists  that  the  evidence  of  what  was  adju- 
dicated in  a  former  action  is  a  matter  of  record,  and  there- 
fore to  be  determined  by  the  Judge  and  not  by  the  jury. 
Take  that  to  be  so  for  the  sake  of  the  argument,  still  it  is 
to  be  determined  on  the  trial^  and  not  before.  The  plead- 
ings certainly  raise  issues,  and  they  can  only  be  determined 
on  the  trial,  which  trial  His  llonor  held  could  not  then  be 
had.  Nothing  appears  in  the  case  to  satisfy  this  Court  that 
His  Honor  erred  in  his  ruling,  and  therefore  we  affirm  his 
judgment. 

The  uselessness  of  appealing  from  a  continuance  will  be 
understood,  if  it  be  considered  that  the  appeal  itself  works 
a  continuance.  If  we  could  have  sustained  the  objection  to 
the  appeal,  still  the  case  could  not  stand  for  trial  until  the 
next  term  of  the  Court  below.  And  that  would  have  been 
the  result  if  there  had  been  no  appeal. 

No  error. 

Per  Curium.  Judgment  affirmed- 
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BAMITBL  HUDSON,   Executor  of  James  Herriet,   ▼.   SOLOMON 
WETHERINGTON  and  others. 

Practiee — Right  to  open  and  condude^JffirnuUive  Issue. 

1.  The  affirmative  of  an  issue  *^  Did  plaintiff's  testator  pay  or  purchase 
the  note**  in  suit,  is  upon  the  plaintiff. 

2.  The  rule  that  a  party  alleging  an  affirmative  is  bound  to  prove  it, 
means  the  affirmative  of  any  matter  the  truth  of  which  is  essential 
to  his  case. 

8.  Where  the  Couvt  below  ruled  that  the  affirmative  of  the  issues  ^as 
upon  the  defendant  and  required  him  to  open  the  case  by  introducing 
evidence  and  then  allowed  the  plaintiff  to  open  and  conclude  the 
argument,  he  having  also  introduced  evidence ;  Held  to  be  error. 

(Neal  V.  Fespermanf  1  Jones  446 ;  McRae  v.  Lawrence,  75  N.  C.  289 ; 
ChurehiU  v.  Lee,  77  N,  C.  841,  cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  18T8,  of  Jones  Supe- 
rior Court,  before  KerVy  J. 

The  facts  bearing  upon  the  point  decided  appear  in  the 
opinion.  Verdict  and  judgment  in  favor  of  plaintiff.  Ap- 
peal by  defendant. 

Mr.  A,  G.  Hvibard,  for  plaintiff. 
Mr.  H.  jR.  BryaUy  for  defendant. 

Faircloth,  J.  The  note  sued  on  was  payable  to  Clark, 
and  the  plaintiff  alleged  that  his  testator,  Herriet,  was  the 
owner  thereof  for  vajue.  This  was  denied  by  the  defend- 
ants, who  also  alleged  that  it  had  been  paid.  The  only 
issues  of  fact  submitted  to  the  jury  were : — 

**lst.  Did  plaintiff's  testator  pay  or  .purchase  the  note? 
Ans. — He  purchased  it. 

2d.  Has  the  note  been  paid  ?    Ans. — No." 

The  findings  of  the  jury  on  these  issues  are  not  review- 
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able  in  this  Court,  and  we  have  nothing  to  consider  except 
a  plain  question  of  practice,  there  being  no  exception  to 
the  charge  of  the  Court  in  any  other  respect.  His  Honor 
held  that  the  affirmative  was  on  the  defendants,  and  re- 
quired them  to  open  the  case  to  the  jury  by  introducing 
evidence,  and  then  allowed  the  plaintiff  to  open  and  con- 
clude the  argument,  he  having  also  introduced  evidence. 
The  defendants  objected  to  this  mode  of  proceeding,  and 
we  think  their  objections  were  well  taken.  Ei  incumbit 
probatio  qui  dicit^  non  qui  negat  Evidently  the  burden  of 
proof  on  the  first  issue  was  on  the  plaintiff,  for  without 
proof  on  eith  erside  he  would  not  have  been  entitled  to  a  judg- 
ment, and  this  is  the  test  in  such  cases.  When  both  par- 
ties introduced  evidence  in  a  case  like  the  present,  the 
plaintiff  opens  and  concludes  the  argument.  The  rule  that 
the  party  alleging  an  affirmative  is  bound  to  prove  it,  does 
not  mean  an  affirmative  in  form  merely,  but  the  affirmative 
of  any  matter  or  relation,  the  truth  of  which  is  essential  to 
the  allegant's  case. 

These  rules  are  important,  manifestly  convenient,  and 
are  agreeable  to  the  suggestions  of  natural  reason  ;  but  as 
they  have  been  so  often  and  so  recently  declared,  we  are 
content  with  a  reference  to  a  few  authorities  only.  1  Greenl. 
on  Ev.  §  74;  Starkie  on  Ev.  585,  596,  10th  Am.  Ed.  Neal 
V.  Fcsperman,  1  Jones  i46 ;  McRae  v.  Lawrence^  75  JS".  C. 
289;  Churchill  v.  Lee,  77  K  C.  341  ;  Pheljys  v.  HartweU,  1 
Mass.  71;  Cosiigon  v.  R.  R.  Co.,  2  Denio,  609. 

Let  this  be  certified. 

Error. 

Per  Curiam.  Judgment  reversed. 
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STEPHEN  F.  LORD  and  wife  v.  MARGARET  S.  BEARD. 

Practice—Separate  action— Evidence— Judge's  charge. 

1.  A  party  cannot  resort  to  a  new  action  where  the  relief  demanded 
can  be  obtained  by  motion  or  proceeding  in  the  original  action; 
Therefore,  where  land  belonging  to  an  infant  was  sold  by  a  Clerk  and 
Master  under  decree  of  a  former  CJourt  of  Equity,  and  the  note  for 
the  purchase  money  was  executed  to  him  as  guardian,  (he  having 
become  g^uardian  of  the  infant  after  the  sale),  and  on  settlement  the^ 
note  was  thereafter  transferred  to  the  ward  ;  It  wets  held,  that  the 
ward  could  not  bring  an  action  upon  the  note  and  to  subject  the  land 
to  its  payment,  but  was  limited  to  her  remedy  by  motion  in  the 
original  cause ;  and  this  is  so,  notwithstanding  the  fact  that  the- 
original  cause  was  never  docketed  pursuant  to  C.  0.  P.  §  g  400,  401. 

2.  Where  there  was  a  conflict  of  testimony  between  two  witnesses  and 
it  appeared  that  one  (an  old  person)  had  had  an  attack  of  paralysis  ; 
Held,  that  evidence  of  an  expert  that  '*  paralysis  in  old  persons  has 
a  tendency  to  impair  the  mind"  was  admissible. 

8.  Where  there  was  a  conflict  of  evidence  as  to  whether  a  certain  deedl 
had  been  executed  to  the  defendant  by  B,  a  witness  for  plaintiff,  and 
a  letter  from  one  of  the  defendant's  witnesses  was  introduced  as 
contradictory  of  her  testimony  that  such  deed  had  been  executed  ; 
Heldj  to  be  error  for  the  Court  to  charge  *'  that  it  was  for  the  jury  to 
say  whether  the  letter  was  inconsistent  with  any  idea  that  B  had 
made  any  deed  for  the  premises  to  the  defendant.*'  The  only  effect 
the  letter  could  have  would  be  to  weaken  or  discredit  the  testimony 
of  the  witness ;  it  was  not  admissible  as  evidence  that  B  had  not 
made  a  deed  to  defendant. 

(Jarman  v.  Saunders,  64  N.  C.  367  ;  Faison  v.  Jfcllwaine,  73  N.  0.  812  ; 
Council  V.  Rivera,  65  N.  C.  54  ;  Mason  v.  Miles,  68  N.  C.  564  ;  Mauney 
V.  Peniberton^  75  N.  C.  219  ;  Chambers  v,  PerUand,  78N.  C.53  ;  Rogers 
V,  Holt,  Phil.  Eq.  108  ;  Singeltary  v.  Whitaker,  Jb.  77  ;  Oee  v.  Hines, 
lb.  315  ;  Emerson  v.  Mallett,  lb.  284  ;  Letois  Gotten,  ex  parte,  lb.  79  ; 
Beid  V.  Pass,  U  L:e.  589 ;  Johnson  v,  Sedberry,  65  N.  C.  1 ;  Moore  v. 
N.  C.  R.  R,  Co.,  74  N.  C.  528;  Henson  v.  King,  2  Jones  385  ;  LiUher 
V.  Skeen,  8  Jones  356  ;  State  v.  Davis,  78  N.  C.  483,  cited,  commented 
on  and  approved.) 

Civil  Action  tried  at  January  Special  Term,  1878,  of 
Rowan  Superior  Court,  before  Kerr^  J. 
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It  was  admitted  that  Luke  Blackmer  was  appointed 
guardian  of  the  fame  plaintiff,  and  that  prior  to  said  ap- 
pointment, the  said  Blackmer,  as  clerk  and  master  in  equity 
in  obedience  to  a  decree  in  an  ex  parte  proceeding  of  the 
feme  plaintiff  before  her  marriage,  sold  certain  real  estate 
near  the  town  of  Salisbury,  on  the  8  th  of  May,  1859,  when 
the  defendant  became  the  last  and  highest  bidder  at  $1,200, 
and  that  the  defendant  afterwards — January  30th,  1863 — 
gave  her  note  to  the  guardian  of  the  feme  plaintiff  for  the 
same.  The  plaintiffs  were  married  in  March,  1875,  and 
thereafter  the  guardian  assigned  said  note  to  the  feme 
plaintiff,  she  having  arrived  at  full  age. 

It  was  alleged  that  the  note  had  not  been  paid  and  judg- 
ment was  demanded  for  the  value  thereof,  but  this  allega- 
tion was  denied  by  the  defendant  who  alleged  full  payment, 
but  had  obtained  no  title  to  the  land  by  reason  of  the  fact 
that  the  deed  which  had  been  executed  by  said  clerk  and 
master  was  accidently  lost  or  destroyed. 

The  defendant  moved  to  dismiss  the  action  for  want  of 
jurisdiction  on  the  ground  that  it  should  have  been  a 
motion  in  the  cause  (the  ex  parte  proceeding. aforesaid). 
His  Honor  refused  the  motion  because  the  said  proceeding 
had  been  terminated,  the  case .  not  having  been  docketed 
under  the  Code,  and  because  the  note  sued  on  was  made 
payable  to  Blackmer  as  guardian,  and  not  as  clerk  and 
master  in  equity.  Defendant  excepted.  Thereupon  the 
jury  were  empanelled  and  the  evidence  was  substantially 
as  follows : 

The  said  guardian,  witness  for  plaintiff,  testified  that  h© 
sold  the  land  and  took  the  note  to  him  as  guardian  as  al- 
leged, defendant  paid  no  part  thereof,  nor  did  he  execute 
any  deed  for  the  premises  ;  that  he  received  for  defendant 
as  her  agent  the  sum  of  $5000  in  October,  1863,  and  de- 
fendant requested  him  to  appropriate  enough  of  it  to  pay 
her  said  note,  which  he  declined  to  do ;  that  he  and  de* 
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fendant  submitted  all  matters  of  difference  between  them, 
inclading  the  note  sued  on,  to  arbitrators  who  decided  that 
the  feme  plaintiff  was  entitled  to  said  note,  and  in  pur- 
suance of  the  terms  of  said  award,  the  plaintiffs  released  the 
witness  from  all  liability ;  that  he  had  never  been  the  con- 
fidential agent  or  adviser  of  the  defendant,  and  that  said 
sum  received  of  her  was  part  of  the  proceeds  of  sale  of  prop- 
erty by  her  to  one  Hall  for  $10,000,  one  half  of  which  she 
invested  in  Confederate  bonds,  and  the  balance  he  received 
•as  aforesaid,  and  paid  it  out  for  her  as  she  directed,  and  sev- 
'eral  hundred  dollars  besides;  and  that  she  at  the  same 
time  owed  him  a  considerable  sum  as  clerk  and  master. 

The  deposition  of  defendant  was  then  read  in  evidence. 
The  deponent  testified  that  she  paid  Blackmer  in  June, 
1862,  four  hundred  dollars  on  her  purchase,  and  he  promis- 
ed her  to  appropriate  enough  of  the  $5,000  to  pay  off  the 
balance  of  the  note ;  that  in  1864  he  as  clerk  and  master 
•executed  and  delivered  to  her  a  deed  for  the  premises,  which 
she  handed  to  him  to  be  registered,  but  was  not  registered, 
Blackmer  telling  her  that  it  had  been  destroyed  during  the 
occupancy  of  said  town  by  the  federal  troops,  and  that  he 
would  make  her  another  deed.  Deponent  also  testified  that 
she  was  sixty-eight  years  old. 

Dr.  Summerell  was  next  introduced  and  testified  that  he 
was  a  physician,  knew  the  defendant  well,  met  her  about 
fifteen  months  before  this  trial  and  after  she  had  received  a 
stroke  of  paralysis,  and  that  he  could  then  discover  no  im- 
pairment of  hei:. faculties.  On  the  cross-examination  of  this 
witness,  the  plaintiff  proposed  to  ask  if  paralysis  did  not 
have  a  tendency  in  old  persons  to  impair  the  mind.  This 
was  objected  to  by  defendant,  objection  overruled,  and  de- 
fendant excepted.  The  witness  then  stated  that  paralysis 
did  have  that  tendency: 

Julia  Beard,  witness  for  defendant,  testified  that  Black- 
mer was  for  a  long  time  before  June,  1863,  and  until  after 
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the  close  of  the  late  war  the  attorney  and  confidential  ad- 
TiBer  and  agent  of  defendant ;  that  she  was  present  when 
defendant  asked  him  to  take  pay  for  said  premises  out  of 
the  $5,000 ;  he  at  first  declined,  saying  he  would  not  ac- 
cept Confederate  money  for  the  properly,  but  afterwards  in 
the  same  conversation  he  said  that  he  would  make  an  ex- 
ception with  defendant  and  apply  the  money  as  requested ;. 
and  corroborated  said  deponent  in  hir  evidence  touching 
the  lost  deed. 

Upon  her  cross-examination  a  letter  purporting  to  have 
been  written  by  her  on  the  5th  of  May,  1369,  to  Blackmer 
was  shown  to  witness  and  admitted  to  be  hers.  The  plain- 
tiflf  recalled  Blackmer,  who,  after  recapitulating  his  testi- 
mony in  respect  to  said  payments  by  the  direction  of  de- 
fendant, stated  that  said  payments  were  made  between  De- . 
cember,  1863,'and  March,  1865.  And  then  the  plaintiff 
put  said  letter  in  evidence  in  which  the  writer  stated  sub- 
stantially that  the  defendant  (her  mother)  was  quite  unwell 
and  seemed  to  be  troubled  about  the  title  to  said  property, 
appealed  to  Mr.  Blackmer  to  have  it  arranged,  and  believed 
that  her  mother  could  prevail  upon  members  of  her  family 
to  sign  the  paper  writing  which  he  had  required  as  the  con- 
dition upon  which  the  title  would  be  made. 

His  Honor  charged  the  jury  that  the  note  sued  on  being 
admitted,  the  burden  was  on  the  defendant  to  show  that  it 
was  obtained  by  fraud,  accident  or  mistake  ;  that  it  was  for 
them  to  say  whether  said  letter  was  ineousistent  with  any 
idea  that  Blackmer  had  ever  made  any  deed  to  defendant 
for  the  premises.  Defendant  excepted,  and  in  writing  re- 
quested the  Court  to  charge, — that  there  is  evidence  that 
the  relation  between  the  defendant  and  Blackmer  at  the 
time  the  note  was  giv,en  was  of  such  a  character  as  to  relieve 
defendant  from  proof  of  fraud,  and  the  fraud  was  suggested 
only  with  reference  to  the  execution  of  the  bond.  His  Honor 
declined  to  give  the  instruction  and  the  defendant  excepted^ 
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Upon  the  issues  submitted  there  was  a  verdict  for  plain- 
tiflfs.    Judgment    Appeal  by  defendant. 

Mtssrs.  J,  8.  Henderson  and  J.  M.  McCorkle,  for  plaintiffs- 
Mr.  W.  H.  Bailey f  for  defendant. 

Bynum,  J.  An  original  action  begun  by  summons  and 
complaint.  In  1869,  the  land  of  the  feme  plaintiff  was  sold 
by  the  clerk  and  master  under  a  decree  of  Court,  made  in  a. 
suit  in  equity  instituted  in  her  name,  and  the  defendant 
became  the  purchaser.  The  clerk  and  master  after  the  sale 
became  the  guardian  of  the  feme  plaintiff,  and  in  1863,  the 
defendant  executed  to  him  as  guardian  a  note  for  the  pur- 
chase money,  bearing  interest  from  the  date  of  sale,  which 
note  the  guardian  endorsed  to  the  feme  plaintiff  in  1876, 
after  her  marriage  with  the  male  plaintiff.  So  that  in  this 
action  we  have  the  same  person  as  plaintiff,  who  was  plain- 
tiff in  the  original  suit  for  the  sale  of  the  land,  and  the  same 
person  as  defendant,  who  was  the  purchaser  at  that  sale. 

The  objection  is  made  to  the  jurisdiction  of  the  Court,  and 
it  is  fatal  to  the  action.  It  has  been  repeatedly  held  by  this 
Court,  that  a  party  can  not  resort  \o  a  new  action,  where  the 
relief  he  demands  can  be  had  by  motion  or  proceeding  in 
the  original  action,  and  emphatic  warning  has  been  given 
against  the  error  of  seeking  relief  by  a  separate  action  in 
such  casQs. 

In  the  earlier  stages  of  the  practice  under  the  Code  of 
Civil  Procedure,  before  the  profession  had  fairly  adjusted 
themselves  to  the  new  practice,  the  summons  and  complaint 
were  sometimes  treated  as  a  motion  in  the  cause,  as  in  the 
cause  of  Jarman  v.  Saunders^  64  N.  C.  367.  But  in  the  sub- 
sequent case  of  Faison  v.  Mcllimine,  72  N.  C.  312,  referring  to 
Jarman  v.  Saunders  and  speaking  for  the  Court,  Rodman,  J. 
said :  ''  In  this  last  case,  a  proceeding  like  the  present  was 
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regarded  as  a  motion  in  the  original  action,  but  the  decision 
on  that  point  of  practice  was  there  put  on  the  ground,  that 
the  Code  had  been  but  recently  introduced,  and  the  practice 
Arising  out  of  it  could  not  be  supposed  to  be  known  to  the 
profession  universally.  That  excuse  for  irregularity  should 
by  this  time  have  ceased  to  exist.'* 

In  Council  v.  Bivers,  65  N.  C.  54,  a  civil  action  was  brought 
to  recover  the  amount  of  a  bond  given  for  the  purchase  of  a 
tract  of  land  sold  by  the  clerk  and  master  under  the  order 
of  the  late  Court  of  Equity ;  it  was  hdd  that  the  action 
•could  not  be  sustained,  because  the  Superior  Court  has  un- 
der the  present  system  succeeded  to  the  jurisdiction  of  the 
Court  of  Equity,  and  has  plenary  power  by  an  order  in  the 
<5au8e  to  compel  the  purchaser  to  pay  the  debt,  and  the 
action  was  dismissed.  The  same  principle  is  announced  in 
Mason  v.  Miles,  63  N.  C.  564 ;  Mauney  v.  Pemberton,  75  K  C. 
219;  Chambers  v.  PerUand,  78  N.  C,  53. 

But  it  is  insisted  that  where  the  sale  has  been  made  by 
the  clerk  and  master,  and  the  bond  for  the  purchase  money 
has  been  executed  to  the  guardian  of  the  ward,  or  by  him 
assigned  as  in  this  case  to  the  ward,  the  latter  can  sustain 
an  original  action.  We  perceiVe  no  reason  for  the  distinc- 
tion. The  rights  and  remedies  of  the  parties  remain  the 
same.  It  is  still  the  same  feme  plaintiff  whose  land  was 
8old,  proceeding  by  a  new  action  against  the  purchaser  for 
the  purchase  money,  and  seeking  to  subject  the  land  to  its 
payment.  The  jurisdiction  of  the  Court  can  not  be  shifted 
by  a  change  in  the  payee  of  the  note,  which  is  only  techni- 
cal at  most,  and  the  effect  of  which  is  merely  to  convey  the 
legal  title  in  the  note  to  the  true  owner. 

But  without  reference  to  the  practice  under  the  Code,  by 
recurring  to  the  practice  in  equity  prior  to  the  Code,  it  is 
seen  that  the  same  rule  prevailed,  that  the  remedy  must  foe 
sought  in  the  original  suit,  else  the  new  action  would  be 
dismissed. 
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In  Rogers  v.  flbft,  Phil.  Eq.  108,  the  bill  recited  that  a 
petition  for  a  sale  of  land  had  been  filed  and  v/as  still  pend- 
ing in  the  same  Court,  and  that  the  money  was  still  due  by 
the  purchaser ;  and  prayed  that  inasmuch  as  the  price  bid 
viBs  boused  upon  Confederate  currency,  the  purchaser  and  his 
sureties  should  be  decreed  to  pay  its  reasonable  value ;  it 
was  hdd  that  as  this  relief  was  no  other  than  might  have 
been  had  in  the  petition  then  pending,  the  bill  would  not 
be  entertained,  and  it  was  dismissed. 

The  case  of  Singdtary  v.  Whitaker^  Phil.  Eq.  77,  was  simi- 
lar to  the  present,  and  is  an  answer  to  the  claim  of  jurisdic- 
tion here,  because  the  notes  are  made  payable  to  the  guar- 
dian. There,  laud  had  been  sold  under  a  petition  in  the 
came  of  an  infant.  The  sale  was  confirmed  and  the  master 
ordered  to  collect  the  note  when  due,  and  upon  payment,  to 
make  title.  At  another  term  the  Court  ordered  the  master 
to  pay  the  note  over  to  the  infant's  guardian.  This  was  done 
and  the  master  made  title  to  the  purchaser.  On  a  petition 
Jiled  in  the  cause  by  the  infant  on  coming  of  age,  praying 
that  the  land  might  still  be  held  subject  to  the  payment  of 
the  purchase  money,  it  was  held  that  the  deed  was  irregular 
4md  invalid,  and  that  the  petitioner  was  entitled  to  relief.  It 
was  insisted  in  that  case  that  the  transfer  of  the  note  by 
the  master  to  the  guardian,  destroyed  the  lien  upon  the 
land,  but  it  was  held,  otherwise.  See  also  Gotten  Ex  Parte, 
Phil.  Eq.  79  ;  Gee  v.  Eines,  lb.  315 ;  and  Emerson  v.  MaUett, 
lb.  234. 

What  was  the  regular  course  of  proceedings  in  suits  in 
-equity  prior  to  the  Code,  is  now,  under  the  Code,  the  estab- 
lished practice  in  all  judicial  proceedings  without  reference 
to  their  equitable  or  legal  nature.    Reid  y.  Pass^  11  Ire.  589. 

The  plaintiffs  contend,  however,  that  the  original  suit  in 
^uity  imder  which  the  land  was  sold  in  1859,  is  not  now 
pending,  because  not  having  been  docketed  pursuant  to  C. 
^'  P*>  §§  400,  401,  it  has  abated,  and  no  motion  can  now  be 
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made  in  the  cause.  But  it  has  been  repeatedly  held  by  this 
Court,  that  an  action  is  pending  until  the  final  judgment  in 
the  cause  is  satisfied,  or  until  the  plaintiff  has  obtained  the 
fruits  of  his  recovery.  Johnson  v.  Sedberry,  65  N.  C.  !• 
Section  401  of  the  Code  is  not  self-executing,  but  the  action 
can  be  abated  only  on  motion  of  a  party,  and  by  the 
judgment  of  the  Court,  as  was  held  in  Moore  v.  N.  C.  B.  R. 
Co.^  74  N.  C.  528.  No  such  judgment  having  been  given  in 
this  case,  in  fact  and  in  contemplation  of  law,  the  original 
action  is  still  pending,  and  under  the  various  remedial  sta- 
tutes can  be,  upon  the  application  of  the  party,  brought  for- 
ward upon  the  docket,  and  be  proceeded  in  by  any  appro- 
priate motion.  The  plaintifts  can  not  be  allowed  to  prose- 
cute a  new  action  by  alleging  their  own  default  in  not 
keeping  upon  the  docket  the  original  suit. 

As  in  another  trial  the  same  exceptions  to  the  testimony 
admitted,  and  to  the  charge  of  the  Court  may  arise,  as  have 
been  presented  in  this,  it  may  be  best  to  decide  them  now : — 

1.  Mrs.  Beard  having  befen  examined  as  a  witness  in  her 
own  behalf,  and  it  appearing  that  she  was  an  aged  woman 
and  had  had  an  attack  of  paralysis,  Dr.  Summerell  was 
examined  in  her  support,  and  testified  that  he  knew  her 
well,  and  had  seen  her  about  fifteen  months  subsequent  to 
her  paralytic  attack,  and  that  he  could  then  discover  no 
impairment  of  her  faculties.  On  cross-examination  the 
plaintiff  proposed  to  ask  the  witness,  if  paralysis  did  not 
have  a  tendency  to  impair  the  mind,  in  old  persons.  The 
evidence  was  objected  to  by  the  defendant,  but  was  admit- 
ted by  the  Court,  and  the  witness  answered  that  it  did  have 
that  tendency.  The  evidence  was  admissible.  There  was 
a  direct  conflict  of  testimony  between  Blackmer  and  Mrs. 
Beard,  and  it  was  material  for  the  jury  to  know  which  of 
the  two  was  more  reliable ;  and  to  that  end  it  was  compe- 
tent for  an  expert  to  testify  as  to  the  tendency  of  a  disease 
with  which  she  was  affected,  to  impair  those  faculties  of 
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the  mind,  the  full  possession  of  which  most  &t  a  witness  to 
give  exact  and  trathful  testimony.  1  Greenl.  Ev.  552.  The 
evidence  of  the  expert  went  to  weaken  the  force  of  the  tes- 
timony of  Mrs.  Beard.     1  Starkie  Et.  824. 

2.  Mrs.  Beard  had  sworn  in  her  examination  that  she 
had  paid  the  note  sued  on  in  October,  1863,  and  that  a  deed 
was  executed  to  her;  and  Julia  Beard,  her  daughter,  was 
introduced  and  confirmed  her  mother  by  testifying  that  she 
was  present  when  Blackmer  received  the  money  in  satis- 
faction of  the  debt,  and  executed  the  deed.  On  cross-exam- 
ination the  witness  admitted,  on  its  being  shown  to  her, 
that  she  had  written  a  letter  to  Blackmer,  dated  in  May, 
1869,  which  was  read  to  the  jury,  and  insisted  to  be  con- 
tradictory to  her  evidence  as  to  the  payment  of  the  debt  to 
Blackmer,  and  the  execution  of  a  deed  by  him. 

Upon  this  part  of  the  case  His  Honor  charged:  ''That 
it  was  for  the  jury  to  say  whether  the  letter  written  by  Ju- 
lia Beard,  dated  May  5th,  1869,  was  inconsistent  with  any 
idea  that  Blackmer  had  made  any  deed  for  the  premises  to 
the  defendant."  The  only  efifect  the  letter  could  have  was 
to  weaken  or  discredit  the  testimony  of  the  witness ;  and 
it  was  not  admissible  as  evidence  that  Blackmer  had  not 
made  a  deed  for  the  premises  to  the  defendant.  To  give 
it  that  effect  would  be  to  make  it  substantive  evidence  as 
to  the  matter  in  controversy.  The  charge  was  therefore 
erroneous  and  calculated  to  mislead  the  jury,  falling  di- 
rectly within  the  principle  decided  in  Henson  v.  King,  2 
Jones  385  ;  Luther  v.  S/ceen^  8  Jones  356 ;  State  v.  Davis,  78 
N.  C.  433;  1  Starkie  Ev.  238-41. 

Error. 

Per  Curiam.    Judgment  reversed  and  action  dismissed. 
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STEPHEN  F.  LORD  and  wife  v.  T.  J.  MERONY  ana  another. 

Practice— Separate  action—Sale  of  Land  under  Decree—Subsequent 

Purchaser. 

1.  Where  land  belonging  to  an  infant  was  soM  by  a  Clerk  and  Master 
under  decree  of  a  Court  of  Equity  which  directed  title  to  be  retained 
until  the  payment  of  the  purchase  money,  and  a  note  for  the  pur- 
chase money  was  executed  by  the  purchaser  to  the  Clerk  and  Master- 
as  guardian  of  the  infant  (he  having  become  guardian  subsequent  to* 
the  sale)  who  thereupon  made  title  to  the  purchaser  ;  and  thereafter 
strangers  to  the  decrees  made  in  the  original  cause  became  bona  fide 
purchasers  of  the  land  with  notice  of  the  non-payment  of  the  pur- 
chase money  by  the  original  purchaser  at  the  Master's  sale :  and  the 
note  on  settlement  with  the  guardian  had  become  the  property  of  the- 
ward ;  It  was  held,  that  the  ward  could  not  maintain  a  separate  action 
against  the  purchasers  of  the  land  to  subject  the  same  to  the  pay- 
ment of  the  note,  but  was  limited  to  her  remedy  by  motion  in  the 
original  cause. 

2.  Land  sold  under  decree  of  Court  remains  in  ciutodia  legis  until  the 
final  disposition  of  the  case  by  payment  of  the  purchase  money  and 
execution  of  title  by  the  regular  order  of  the  Court,  and  all  who* 
claim  title,  mediately  or  immediately,  through  the  first  judgment  of 
the  Court  and  before  the  final  disposition  of  the  cause,  must  claim 
subject  to  the  rights  of  the  parties  to  the  original  suit,  and  to  the 
orders  of  the  Court  made  or  to  be  made  in  thslt  suit. 

Civil  Action,  tried  at  January   Special  Term,  1878,  of 
Rowan  Superior  Court,  before  KerVy  X 

The  facts  set  out  in  Lord  v.  Beurdy  ante  5,  so  far  as  they 
relate  to  the  appointment  of  LukeBlackmer  as  guardian  of 
the  feme  plaintiff,  and  the  sale  of  certain  real  estate  as  clerk 
and  master  under  a  decree  in  equity,  are  applicable  to  this 
case.  And  the  additional  facts  material  to  the  point  deci-^ 
ded  here,  are, — that  Blackmer  sold  a  large  quantity  of  land 
to  Isaac  Lyerly  who  gave  his  bond  for  the  purchase  money^ 
and  the  clerk  and  master  retained  the  title  until  the  pay- 
ment thereof  under  the  provisions  of  said  decree  ;  that  J. 
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W.  Hall  (who  died  before  this  suit  was  began)  bought  a 
portion  of  said  land  from:  Lyerly,  and  at  a  subsequent  term 
of  the.  Court,  a  decree  was  made  authorizing  the  clerk  and 
master  |o  adopt  the  sale  by  Lyerly  to  Hall.  And  there- 
upon  Hall  execittdd  to  Blackmer  as  guardian  aforesaid  a 
note  with  good  security  for  the  purchase  money,  and  Black- 
mer gave  him  a  deed  for  the  premises.  On  failure  to  pay 
the  note  Blackmer  brought  suit,  recovered  judgment,  and 
transferred  the  same  to  the  feme  plaintiff  in  a  settlement 
with  her.  The  plaintiffs  now  seek  by  this  action  to  subject 
said  land  to  the  satisfaction  of  the  judgment. 

It  was  in  evidence  that  Hall  and  his  sureties  upon  said 
note  were  declared  bankrupts ;  but  that  before  going  into 
bankruptcy,  Hall  surrendered  the  possession  of  the  premi- 
ses to  said  guardian ;  and  that  under  the  proceedings  in 
bankruptcy,  a  homestead  was  assigned  to  Hall  in  said  land^ 
and  an  order  made  directing  his  assignee  in  bankruptcy  to 
sell  the  reversionary  interest  therein,  at  which  sale  Lewis 
Hanes  became  the  purchaser,  and  afterward  sold  his  inter- 
est with  warranty  to  the  defendants  in  this  action,  inform- 
ing them  of  the  equities  of  the  plaintiffs.  The  defendants 
in  their  answer  also  admitted  the  plaintiffs'  allegation,  to 
the  effect,  that  said  claim  was  proved  in  bankruptcy  against 
Hall's  estate,  and  that  no  dividend  was  ever  declared  for 
the  benefit  of  said  guardian. 

Upon  issues  submitted,  the  jury  found*for  the  plaintiflfe* 
Judgment    Appeal  by  defendants. 

Same  counsel  a?  in  preceding  case. 

Bynum,  J.  It  is  claimed  that  this  case  differs  from  the 
case  of  Lord  v.  Beard,  ante  5,  in  this,  that  other  parties, 
strangers  to  the  decrees  made  in  the  case,  and  not  parties 
to  the  sales  made  under  the  orders  of  the  Court  in  the  orig- 
inal action,  have  become  the  bonajide  purchasers  andgran- 
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lees  of  the  premises  from  the  first  purchaser,  Dr.  Hall,  and 
that  therefore  the  case  is  taken  out  of  the  rule,  that  all  re- 
lief must  be  sought  in  the  original  action;  and  tbftt  the 
Oourt  has  lost  jurisdiction  to'  interfere  against  these  subse- 
quent purchasers  by  summary  proceedings  in  the. cause. 
But  these  purchasers,  although  strangers  to  the  decree  of: 
sale,  by  their  purchase  submit  themselves  to  the  jurisdic- 
tion of  the  Court  in  respect  to  the  purchaise.  All  acquiring 
title  under  the  master's  sale  take  subject  to  the  jurisdiction. 
They  take  with  a  knowledge  of  the  power  of  the  Court  pver 
titles  thus  acquired,  and  take  no  better  or  more  perfect  title 
as  against  the  interference  of  the  Court,  than  any  of  the 
preceding  grantees  had.    Hall  v.  Clawson,  60  N.  Y.  339. 

When  the  Court  in  the  first  suit  acquired  jurisdiction 
over  the  subject  matter  of  the  action,  it  was  from  that  time? 
as  it  were,  in  custodia  legis,  until  the  final  disposition  of  the 
<5ase  by  the  payment  of  the  purchase  money  and  execution 
of  the  deed  to  the  purchaser,  by  the  regular  order  of  the 
Court.  The  Meroneys  can  be  in  no  better  condition  than 
Hall,  the  first  purchaser,  for  they  bought  as  confessed  in 
their  answer  with  actual  notice  that  the  purchase  money 
had  not  been  paid  by  Hall,  but  that  in  lieu  thereof,  only  a 
guardian  note  for  the  money  had  been  given.  The  land 
therefore  remained  bound  for  the  purchase  money,  and  this 
proceeding  is  in  the  nature  of  a  proceeding  in  rem  to  sub- 
ject that  specific  property  to  its  payment.  The  original 
suit  in  equity  drew  this  land  within  its  jurisdiction,  and 
draws  all  parties  interfering  with  it,  where  it  and  they 
must  remain  until  the  debt  is  satisfied.  The  Court  lays 
hand  upon  the  corpus  of  the  thing  so  as  to  enforce  its  de- 
crees in  whosoever's  possession  it  may  be  found ;  and  all 
those  who  claim  title,  mediately  or  immediately,  through 
the  first  judgment  of  the  Court  and  before  the  final  dispo- 
sition of  the  cause,  must  claim  subject  to  the  rights  of  the 
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parties  to  the  original  suit,  and  to  the  orders  of  the  Court, 
made  or  to  be  made  in  that  suit. 

The  rights  acquired  by  the  defendants  in  the  land  are 
held  subject  to  the  lien  of  the  plaintiffs  for  the  purchase 
money.  The  right  of  the  plaintiffs  to  the  relief  they  claim 
is  so  clear  that  it  is  a  matter  of  regret  that  they  have  re- 
sorted to  the  wrong  jurisdiction  for  redress.  The  settled 
principles  upon  which  the  Courts  act  in  the  enforcement  of 
even  the  most  obvious  rights  must  be  maintained.  It  is 
betteiir  for  parties  who  mistake  their  remedy  to  submit  to 
temporary  delay  in  reaching  their  rights,  than  that  the 
Courts  should  confound  wholesome  distinctions  established 
by  a  uniform  course  of  decisions  and  inculcated  by  the  pith 
and  spirit  of  the  Code  of  Civil  Procedure.  Lord  v.  Beard, 
'ante  5. 

Error. 

Per  Curiam.     Judgment  reversed  and  action  dismissed. 


THOMAS  R.  ASKEW  v.  THOMAS  J.  CAPEHART  and  another. 
Practice — Relief  against  Erroneous  Judgment— Notice. 

1.  A  party  to  an  action  seeking  relief  against  a  judgment  rendered 
therein,  must  do  ^so  by  motion  m  the  original  action ;  he  can  not 
maintain  a  separate  action. 

2.  A  motion  under  C.  C.  P.  §  133  to  correct  errors  and  mistakes  in  a 
judgment  must  be  made  within  one  year  after  rendition  of  the  judg- 
ment ;  the  law  presumes  that  every  party  to  an  action  takes  notice 
of  all  that  occurs  in  the  progress  of  the  action  and  of  the  judgment 
rendered. 

CLord  V.  Beard,  ante  5 ;  McDaniel  v.  Watkiiia,  76  N.  C,  399 ;  Mahry  v» 
Erwin,  78  N.  C.  46,  cited  and  approve!.) 

2 
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Civil  Action,  tried  at  Spring  Term,  1878,  of  Bbrtie  Su- 
perior Court,  before  Henry ^  J. 

This  action  was  heard  upon  complaint  and  demurrer  upon 
the  state  of  facts  set  out  in  the  opinion.  In  answer  to  the 
objection  that  the  proceeding  should  be  by  a  motion  in  the 
cause,  the  plaintiff  avowed  his  willingness  to  have  his  com- 
plaint in  the  action  considered  as  such  motion  upon  such 
terms  as  the  Court  might  impose,  but  His  Honor  sustained 
the  demurrer  and  dismissed  the  action,  and  the  plaintiff" 
Appealed. 

Mr.  P.  IT.  Winston,  for  plaintiff. 

Messrs.  Gilliam  ^  Galling j  for  defendants. 

Bynum,  J.  This  action  must  be  dismissed  upon  two 
grounds : — 

1.  If  the  plaintiff  is  entitled  to  relief,  it  is  by  a  motion 
in  the  cause  and  not  by  a  new  action.  One  Mitchell  was 
the  administrator  on  the  estate  of  Charles  Capehart,  deceas- 
ed, and  the  plaintiff  was  the  surety  on  his  administration 
bond.  In  1873  the  defendants,  who  are  two  of  the  distribu- 
tees of  the  estate,  brought  an  action  against  the  ad- 
ministrator and  his  surety  upon  the  bond  for  their 
share  of  the  estate,  and  in  the  spring  of  1874  obtained  a 
judgment,  and  this  original  action  was  begun  in  the  fall  of 
1875  to  correct  certain  alleged  errors  and  mistakes  in  the 
judgment,  and  for  an  injunction  against  the  execution  issued 
thereon.  Lord  v.  Beard,  ante  5,  is  an  express  authority 
that  such  an  action  will  not  be  sustained. 

2.  By  C.  C.  P.,  §  133,  if  we  could  take  jurisdiction  of  this 
action,  as  a  motion  in  the  cause,  the  motion  must  be  made 
"  within  one  year  after  notice  thereof."  The  motion  was 
not  made  until  more  than  a  year  had  elapsed  after  the  ren- 
dition of  the  judgment.  The  plaintiff,  however,  alleges 
that  he  did  not  discover  the  mistake  until  a  few  months 
before  the  institution  of  this  action.  But  he  was  a  party 
defendant  to  the  action  wherein  the  alleged  mistake  occur- 
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red.  The  law  presumes  that  he  took  notice  of  all  that  oc- 
curred in  the  progress  of  the  action,  and  of  the  judgment 
rendered.  He  has  neither  shown  nor  alleged  any  excuse  in 
rebuttal  of  this  presumption.  It  was  his  duty  to  take  notice. 
This  also  is  decided:  McDaniel  v.  WatkinSj  76  N.  C,  399; 
Mabry  v.  Erwin,  78  N.  C,  46.  C.  C.  P.,  §  132,  has  no  appli- 
cation to  this  case  but  applies  only  to  amendments  made 
before  or  at  the  trial,  and  not  at  a  time  subsequent. 
No  error. 

Per  Curiam.  Judgment  affirmed. 


ALICE  V.  MARCH  and  others  v.  JOHN  H.  VERBLE.  Adm*r. 
Practice— Evidenee— Transaction  with  Person  Deceased. 

1.  Where  the  plaintiffs  claimed  as  assignees  of  M,  and  failing  to  prove 
the  assignment  by  reason  of  technical  difficulty,  obtained  leave  to 
have  M  brought  in  as  a  party  plaintiff,  and  the  jury  found  for  the 
plaintiffs,  the  judgment  should  have  been  in  favor  of  M  to  the  use 
of  the  other  plaintiffs,  the  real  parties  in  interest. 

(The  Court  suggests  that  in  a  case  of  radical  amendments  like  the 
above,  either  the  defendant  should  be  allowed  a  mistrial,  or  the 
plaintiff  should  be  taxed  with  such  costs  as  may  be  presumed  to  re- 
sult from  the  change  in  the  character  of  the  action.) 

2,  Testimony  which  merely  raises  a  conjecture  or  suspicion  of  a  con- 
troverted fact  should  not  be  submitted  to  the  considenation  of  a 
jury. 

8.  Where  plaintiff  sues  defendant'6  intestate  for  the  value  of  a  bull 
alleged  to  have  been  sold  by  the  former  to  the  latter  in  a  certain 
year,  it  is  competent  for  the  plaintiff  to  prove  by  his  own  oath  tfce 
value  of  the  bull,  and  that  he  had  owned  but  one  such  animal  since 
the  war.  This  is  not  evidence  of  a  transaction  or  communication 
with  a  person  deceased,  but  of  a  substantive  and  independent  fact. 
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(CM>  y.  Fogleman^  1  Ire.  440 ;  Sutton  y.  Madre^  3  Jones  820  ;  MatthU 
Y.  Matthis,  8  Jones  182 ;  State  y.  Revds,  Busb.  200 ;  Wittkawsky  y* 
TFawon,  71  N.  C.  451 ;  PcopZ«i  y.  Maxwell,  64  N.  0.  818  ;  State  y.  Ofc^ 
borne,  67  N.  C.  259  ;  Gray  v.  Cooper,  65  N.  C.  188,  cited  and  approYed.) 

Civil  Action  tried  at  Spring  Jerm,  1878,  of  Rowan  Su- 
perior Court,  before  Buxton^  J. 

The  plaintiffs  alleged  that  tfae  defendant  was  appointed 
administrator  of  Daniel  Shaver  prior  to  July,  1869,  and  that 
his  intestate  was  indebted  to  W.  B.  March  (who  was  subse- 
quently made  a  party  plaintiff  in  this  action)  for  goods  sold 
and  delivered,  and  for  money  loaned,  according  to  an  ac- 
count stated  ;  that  the  interest  of  said  March  was  assigned 
to  plaintiffs  before  the  commencement  of  this  action,  and 
that  they  are  the  real  parties  in  interest.  The  defendant  in 
his  answer  alleged  that  there  were  debts  against  his  intes- 
tate of  a  higher  dignity  than  the  plaintiffs',  and  that  he  had 
fully  administered  the  estate  except  a  small  amount  of  pro- 
ceeds of  sale  of  real  estate  which  was  subject  to  the  payment 
of  the  same. 

It  was  in  evidence  for  the  plaintiff  that  W.  B.  March  had 
supplied  said  intestate  with  goods  and  chattels  to  a  large 
amount,  and  had  loaned  him  a  considerable  sum  of  money  ; 
and  among  the  chattels  sold  since  th^  war  was  a  bull,  and 
said  March  was  allowed  to  testify,  after  objection,  that  he 
did  not  own  but  one  bull  since  that  time,  and  also  to  give 
his  opinion  that  the  value  of  the  bull  was  fifty  dollars, 
another  witness  having  testified  that  he  was  worth  from 
thirty  to  forty  dollars.    Defendant  excepted. 

The  jury  found  the  following  issues :  Was  Daniel  Shaver, 
intestate  of  defendant,  indebted  to  W.  B.  March,  and  if  so, 
in  what  amount?  Answer,  yes,  $1,83250.  Has  any  part 
of  same  been  paid  to  March  or  the  plaintiff?  Answer,  no. 
And  in  addition  to  these  issues  a  third  issue  was  suggested 
at  the  opening  of  the  case,  and  accepted,  as  follows  :  Did 
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_ 

W.  B.  March  assign  said  indebtedness  to  the  plaintifTH  before 
the  commencement  of  this  action?  And  on  theexHinina- 
tion  of  March  touching  this  issue,  he  testified  that  lie  had 
assigned  his  interest  to  the  plaintiffs  in  writing,  and  upon 
the  defendant's  request  His  Honor  excluded  the  eviiieuce; 
thereupon  the  counsel  for  the  original  plaintiffs  moved  to 
make  March  a  party  plaintiff,  which  was  allowed,  and  then 
asked  leave  to  withdraw  the  third  issue  as  being  immate- 
rial, which  was  also  allowed.  Defendant  excepted.  There  was 
much  other  evidence  for  plaintiffs.  The  defendant  offered 
no  testimony,  but  called  the  attention  of  the  Court  to  the 
evidence  of  one  of  the  plaintiffs'  witnesses  in  reference  to  a 
conversation  between  March  and  the  intestate  of  defendant 
in  the  spring  of  1868,  and  asked  certain  instructions  there- 
on, which  with  the  refusal  of  His  Honor  are  set  out  in  the 
opinion.  Verdict  and  judgment  for  plaintiff.  Appeal  by 
defendant.    - 

Mr.  W.  H.  Bailey^  for  plaintiff^. 
Mr.  Kerr  Craige^  for  defendant. 

Smith,  C.  J.  This  action  is  prosecuted  to  recover  for 
goods  sold  and  money  loaned  to  the  defendant's  intestate, 
and  for  money  received  by  him  to  the  use  of  W.  B.  March. 
The  complaint  alleges  that  prior  to  the  suit,  the  creditor 
W.  B.  March  assigned  his  claim  to  the  plaintiffs,  and  this  is 
denied  in  the  answer. 

Issues  were  made  up  from  the  pleadings  and  submitted  to 
the  jury,  and  among  them  one  as  to  the  alleged  assignment. 
On  the  trial  the  plaintiffs  failed  to  prove  the  affirmative, 
itnd  thereupon  obtained  leave  of  the  Court  to  amend  by 
making  March  a  co-plaintiff,  he  assenting  thereto,  and  the 
issue  was  withdrawn.  The  jury  found  to  be  due  from  the 
defendant's  intestate  the  sum  of  one  thousand,  eight  hun- 
dred and  thirty-two  dollars  and  fifty  cents. 


Digitized  by  VjOOQIC 


22  IN  THE  SUPREME  COURT. 


March  v,  Vbbble. 


The  complaint  being  otherwise  unamended,  the  effect  6f 
the  introduction  of  the  new  plaintiff  into  the  pleadings,  is  to 
make  the  allegation  of  the  assignment  as  well  that  of  the 
assignor,  as  of  the  other  plaintiffs,  and  to  conclude  both  as 
to  any  future  demand  on  the  intestate's  estate,  and  indeed 
to  make  the  withdrawn  issue  wholly  immaterial  to  the  de- 
fendant, unless  he  should  have  some  set  off  or  equity,  which 
is  not  suggested,  to  be  affected  thereby.  Indeed  the  assign- 
ment not  being  proved  as  to  him,  he  can  avail  himself  of 
any  defences  personal  to  the  assignor,  as  if  the  assignor 
was  sole  owner  of  the  debt,  and  the  only  plaintiff.  The 
form  of  the  judgment  must  be  modified  so  that  the  assigned 
recovers  the  money  due  to  the  use  of  his  co-plaintiff. 

We  deem  it  proper  to  suggest  that  an  amendment,  so 
radical  in  its  effects  as  to  change  impending  defeat  into  suc- 
cess, and  substantially  to  substitute  a  new  action,  would 
entitle  the  defendant  to  a  mistrial,  and  this  would  without 
doubt  have  been  ordered  if  it  had  been  asked,  and  it  would 
seem  to  be  a  proper  case  to  impose  costs  previously  incur- 
red, or  such  part  of  them  as  would  not  have  been  incurred 
if  the  action  had  always  been  in  the  form  resulting  from 
the  amendment.  But  these  rested  in  the  sound  discretion 
of  the  Judge  who  tried  the  cause,  and  as  has  been  often 
flaid,  are  not  subject  to  our  review. 

The  defendant  in  the  cross-examination  of  one  of  the 
plaintiff's  witnesses,  proved  a  conversation  between  the 
plaintiff*  and  the  defendant's  intestate,  which  occurred  in  the 
Spring  of  1868,  and  was  to  this  effect :  The  intestate  said 
to  March,  *'  You  have  got  to  get  that  money  for  me,  you 
must  let  me  have  it  by  Court."  March  answered,  '*  These 
Are  tight  times  for  money,  and  I  don't  think  I  can  let  you 
have  it."  The  intestate  added,  "You  had  better  let  me 
make  you  a  deed  for  the  way-side  property,"  to  which 
March  said,  "  Any  time  will  do,"  and  the  intestate  replied, 
'''That  is  what  you  always  say."    No  deed  was  ever  made. 
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And  the  property  was  partially  paid  for  in  1867  by  March  to 
the  intestate. 

Th6  defendant  asked  the  Court  to  charge  the  jury,  that 
this  conversation  furnished  some  evidence  that  March  was 
indebted  to  the  intestate  at  that  tinae,  and  had  paid  the 
^im  in  suit  The  Court  declined  to  give  the  instruction, 
-and  told  the  jury  this  was  not  evidence  of  payment. 

We  concur  in  the  propriety  of  the  refusal  to  give  the  in 
struction.  The  evidence  was  too  indistinct  and  shadowy  to 
warrant  any  such  deduction.  It  at  most  and  when  favora- 
bly interpreted  raises  a  covjecture  or  suspicion  of  the  fact, 
And  from  such  the  jury  would  not  be  warranted  in  inferring 
that  payment  had  been  made.  The  cases  cited  in  the  brief 
of  plaintiflTs  counsel  fully  sustain  this  position.  Cobb  v. 
FogleTYian^  1  Ire.  440 ;  Sutton^  v.  Madre^  2  Jones,  320 ;  Mat- 
ihis  V.  MatihiSy  3  Jones,  132 ;  State  v. '  Bevels^  Busb.  200 ; 
WUtkowsky  v.  Wasson,  71  N.  C,  451. 

The  counsel  of  defendant  further  excepts  that  the  plain- 
tiff March  was  allowed  to  testify  that  he  owned  but  one 
bull  since  the  surrender,  and  to  give  his  opinion  that  it  was 
worth  fifty  dollars.  The  sale  of  a  bull  to  the  intestate  since 
the  war  was  one  of  the  charges  contained  in  the  account 
-and  in  controversy  before  the  jury,  and  another  witness  had 
estimated  the  value  of  the  bull  to  be  from  thirty  to  forty 
dollars. 

We  see  no  objection  to  this  evidence  and  no  error  in  ad- 
mitting it.  The  plaintiff  did  not  testify  to  any  conversation 
or  transaction  with  the  intestate  within  the  meaning  of  C. 
C.  P.,  §  343,  but  to  a  substantive,  and  independent  fact,  and 
the  evidence  was  not  rendered  incompetent  because  in  asso- 
<^iation  with  other  matters  proved  aliundej  it  tended  to 
•charge  the  intestate's  estate.  Its  competency  is  fully  sup- 
ported by  the  cases  cited  in  the  brief  of  plaintiffs  counsel, 
And  we  simply  refer  to  them.    Peoples  v.  Maxwell^  64  N.  C, 
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813 ;  State  v.  Osbom^  67  N.  C,  259 ;  Grray  v.  Cooper,  65  N.. 
C,  183. 

In  the  last  case  the  action  was  to  recover  for  the  Bervicee 
of  a  slave  belonging  to  the  plaintiff's  testator,  and  in  the* 
employment  of  the  defendant's  intestate.  The  plaintiff  was 
allowed  to  prove  bj  his  own  oath  that  the  intestate  had 
the  slave  in  his  possession  and  in  his  service  for  two  years, 
and  the  value  thereof.  This  Court  held  the  witness  compe- 
tent to  testify  to  those  facts  and  sustained  the  ruling  of  the 
Judge,  This  case  decides  the  question  now  before  us^ 
There  is  no  error,  and  the  judgment  as  modified  must  be- 
affirmed. 

No  error. 

Per  Curiam.  Judgment  modified  and  affirmed. 


WILLIAM  GARDNER  and  wife  and  others  v.  A.  G.  ANDERSON. 
Praetiee—Prdbate  of  WHls-^urisdiction, 

1.  An  application  to  the  Probate  Court  to  incorporate  into  the  record 
of  a  wiU  an  agreement  between  the  executor  and  the  other  parties 
interested  under  it,  that  the  former,  in  consideration  of  a  promise 
by  the  latter  to  forbear  resisting  the  probate  thereof,  would  pay  cer- 
tain legacies  and  a  sum  additional,  which  should  be  a  charge  on  the 
land  of  the  testator,  is  irregular. 

2.  The  Probate  Ck>urt  has  jurisdiction  of  claims  for  legacies,  but  not  of 
chums  founded  on  contract. 

Special  Proceeding  commenced  in  the  Probate  Court 
and  upon  issue  joined  transferred  to  and  heard  at  Spring 
Term,  1878,  of  Buncombe  Superior  Court,  before  Clovd,  J. 

The  plaintififs  alleged  that  William  Anderson  died  ia 
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1856  leaving  a  last  will  and  testament  appointing  the  de- 
fendant his  executor,  and  that  they  and  the  defendant  are 
devisees  and  legatees  under  the  will ;  they  resisted  the  ad- 
mission of  the  will  to  probate,  and  thereupon  the  defendant 
agreed  that  if  the  plaintiffs  would  allow  him  to  prove  the 
will,  he  would  pay  them  the  legacies  named  therein,  to- 
gether  with  the  additional  sum  of  six  hundred  dollars ;  and 
that  a  record  of  said  agreement  should  be  made  with  the 
will  and  become  a  part  thereof;  that  in  pursuance  thereof 
a  paper  writing  was  signed  by  the  parties,  and  the  said 
sum  was  to  bind  the  lands  devised  to  defendant  as  effectual- 
ly as  the  legacies  named  in  the  will,  but  that  said  agree- 
ment was  never  recorded;  that  they  have  demanded  pay- 
ment of  said  sum,  and  also  payment  of  said  legacies,  which 
defendant  has  refused  ;  wherefore  the  plaintiffs  ask  for  an 
order  to  correct  the  record  of  the  probate  of  said  will  and 
to  record  said  agreement  as  a  part  of  the  same ;  for  a  jndg'' 
ment  for  $600  and  interest  and  a  decree  subjecting  the  land 
to  the  payment  of  legacies,  &c. 

The  defendant  in  his  answer  alleged  among  other  things 
that  the  plaintiffs  did  not  resist  the  probate  of  the  will,  but 
agreed  to  pay  .them  five  hundred  dollars  and  the  legacies 
mentioned  in  the  will,  which  was  accepted  but  never  re- 
duced to  writing;  that  said  sum  was  not  to  be  a  lien  on  the 
land  as  alleged,  but  this  defendant  in  consideration  of  the 
same  was  to  have  his  mother's  dower  in  the  land,  and  the 
use  of  the  household  furniture,  &c.,  during  her  life ;  and 
denies  that  there  was  any  written  agreement  between  them 
in  the  premises. 

There  was  judgment  in  the  Probate  Court  according  to 
plaintiffs' demand,  and  His  Honor  gave  judgment  for  the 
amount  of  the  legacies  due  the  plaintiffs,  and  the  defendant 
appealed. 

TSo  counsel  for  plaintiffs. 

Mr.  J.  S.  Merrimon^  for  defendant. 
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Eeadb,  J.  It  may  be  that  an  action  may  be  maintained 
for  a  breach  of  the  agreement  to  pay  $600  for  forbearing  to 
resist  tbe  probate  of  the  will,  but  the  idea  of  incorporating 
the  agreement  into  the  will  as  a  part  of  it,  is  novel  and  ab- 
surd. Nor  had  the  Probate  Court  jurisdiction  to  hear  and 
determine  a  complaint  for  that  causa  The  Probate  Court 
ought  therefore  to  have  dismissed  that  part  of  the  complaint, 
and  proceeded  to  consider  the  claim  for  the  legacy  of  which 
it  had  jurisdiction.  But  instead  of  that,  it  proceeded  to 
give  judgment  for  the  legacy  and  for  the  $600  besides. 

The  record  does  not  state  what  issues  were  sent  to  the  Su- 
perior Court  in  term  time,  but  we  suppose  it  was  the  ques- 
tion of  jurisdiction  of  the  Probate  Court.  Whatever  it  was, 
it  ought  to  have  been  passed  upon  and  then  sent  back  to  the 
Probate  Court  with  instruction  to  proceed  to  decree  as  to 
the  legacy ;  but  instead  of  that  His  Honor  proceeded  to  de- 
decree  as  to  the  legacy.    This  was  error. 

Error. 

Pbr  Curiam.  Judgment  reversed! 


JOHN  W.  HARRELL  t.  JOHN  T.  PEEBLES  and  others. 
Practice— Nid  Tiel  Record— Irregular  Judgment. 

1.  The  plea  of  nul  tiel  record  is  tried  by  the  Court  upon  an  inspection 
of  the  record  itself,  and  when  the  record  is  regularly  certified  by  the 
proper  officer,  it  cannot  be  explained  by  parol,  but  is  conclusive  upon 
this  plea. 

2.  yt  here,  upon  a  sci.  fa,  to  enforce  a  judgment,  the  defendant  pleads 
nul  tiel  record  and  the  Ck>urt  finds  the  issue  in  favor  of  the  plaintiff, 
such  finding  is  not  conclusive  as  to  the  validity  of  the  judgment 
denied,  but  only  as  to  its  existence. 
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Z.  An  irregular  judgment  may  be  impeached  and  set  aside  on  motion 
within  anj  reasonable  time  upon  parol  proof  that  it  was  not  rendered 
according  to  the  course  of  the  Court. 

4.  Where  issues  of  law  and  fact  are  joined  in  term  time  before  a  Court 
and  jury,  and  afterwards,  by  consent  of  counsel,  the  case  is  with- 
drawn from  the  jury,  the  facts  being  agi'eed  upon,  and  the  questions 
of  law  left  open  for  His  Honor's  decision  during  the  session  of  his 
Court  in  a  neighboring  county,  a  judgment  rendered  at  such  last 
named  Court  in  the  absence  of  counsel  and  without  argument  or 
briefs  filed,  and  not  communicated  to  the  defeated  party  until  six 
months  after  its  rendition,  is  not  irregular,  but  is  conformable  to  the 
present  practice  and  to  the  provisions  of  the  Constitution,  Art.  IV 
§  22,  and  C.  C.  P.  §  815. 

45,  Where  the  record  in  such  case  states  that  a  jury  was  duly  impan- 
nelled  and  found  all  issues  in  favor  of  the  plaintiff,  upon  which  the 
judgment  in  question  was  rendered,  any  party  in  interest  is  entitled 
to  have  such  record  amended  and  made  to  speak  the  truth. 

{^Austin  V.  Rodman,  1  Hawks  71 ;  Wade  v.  Odeneal,  3  Dev.  423 ;  Keaton 
V.  Banks,  10  Ire.  381 ;  Bender  v.  Askew,  3  Dev.  149  ;  Cowks  v.  Hayes, 
69  N.  C.  406 ;  Clegg  v.  White  S.  8.  Co.,  66  N.  C.  891  ;  PoweU  v.  Weith, 
lb.  428 ;  68  N.  C.  842  ;  Ddoach  v.  Works,  3  Hawks  36 ;  Henry  v.  Ed- 
munds, 68  N.  C.  243 ;  Bryan  v.  Hubbs,  69  N.  C.  428  ;  Norwood  v.  Thorp ^ 
64  N.  C.  682,  cited  and  approved.) 

Motion,  to  set  aside  and  vacate  a  judgment  heard  at 
Spring  Term,  1877,  of  Hbrtford  Stiperior  Court,  before 
JEure,  J. 

This  is  an  appeal  from  the  judgment  of  the  Court  below 
denying  a  motion  of  the  defendants  to  vacate  and  set  aside 
a  judgment  theretofore  obtained  against  them  by  the  plain- 
tiff. 

On  the  10th  of  January,  1871,  the  plaintiff  instituted  an 
action  upon  a  bond  dated  the  7th  of  June,  1852,  executed 
by  the  defendants,  Warren  and  Daughtry,and  Gatliug,  the 
intestate  of  the  defendant,  Peebles,  to  him  the  plaintiff  and 
Another  as  guardians  of  two  minors.  The  administration 
upon  the  estate  of  Gatling  was  undertaken  at  June  Term, 
1857,  of  the  County  Court  of  Northampton  county.    The 
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defendants  in  their  answer  deny  the  execution  of  the  bond 
sued  on,  and  in  addition  thereto,  Peebles  as  administrator 
"  pleads  fully  administered,"  and  the  statutory  bar  of  twa 
and  seven  years.  The  action  was  tried  at  the  Spring  Term, 
1872,  of  Hertford  Superior  Court,  and  the  record  of  that 
Court  shows  that  a  jury  was  duly  impanneled  upon  the 
issues  and  rendered  a  verdict  finding  all  the  issues  in  favor 
of  the  plaintiflF,  and  that  the  judgment  in  question  was 
thereupon  rendered  at  the  same  term  of  the  Court. 

Upon  hearing  the  motion  to  vacate  the  judgment,  the 
following  facts  were  found  by  the  Court: —  That  on  the 
trial  of  the  original  action  the  plaintifif  introduced  and 
proved  by  one  witness  the  execution  of  the  bond,  upon 
which  the  counsel  of  the  defendants  ^^  remarked  that  it 
would  be  unnecessary  to  introduce  further  testimony,  that 
he  would  admit  the  execution  of  the  bond,  and  it  was  then 
and  there  agreed  by  the  counsel  for  the  plaintiff  and  de- 
fendants that  the  plaintiffs  should  take  a  verdict  upon  the 
facts,  and  the  counsel  should  argue  the  questions  of  law  to 
the  Court."  Pending  the  argument  upon  the  law  of  the 
case,  it  was  agreed  by  the  Court  and  counsel  of  both  sides, 
that  the  Court  should  adjourn,  and  that  the  Judge  should 
take  the  case  and  decide  it  at  Gates  Court,  which  followed 
the  next  week.  At  Gates  Court,  the  week  following,  the 
Judge  did  sign  the  judgment  now  in  question  at  Chambers 
in  the  absence  of  counsel  and  without  further  argument  or 
brief.  The  judgment  so  signed  was  delivered  to  one  Parker 
to  be  handed  to  the  plaintiff's  counsel,  who  from  inadvert- 
ence failed  to  do  so  until  the  next  term  of  Gates  Court,  six 
months  thereafter.  When  coming  to  the  hands  of  the  plain- 
tiff the  judgment  was  shown  to  defendants*  counsel,  and  he 
was  asked  if  he  desired  to  appeal.  The  counsel  replied 
that  he  thought  he  would  appeal,  and  it  was  then  agreed 
that  he  should  have  three  or  four  weeks  in  which  to  make 
up  his  mind,  and  in  the  interim  that  no  execution  should 
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issue.  Ko  appeal  having  been  taken,  the  judgment  was 
-docketed  in  Hertford  county  on  the  17th  of  December,  1872, 
and  execution  was  issued  the  same  day.  This  execution 
was  returned  "ni/fla  6on«,"  to  Spring  Term,  1873.  A  Set. 
JFa.  was  then  sued  out  against  Peebles,  the  administrator, 
returnable  to  the  Fall  Term  to  show  cause  why  execution 
<l4  bonis  propriis  should  not  issue  against  him.  At  the  said 
Fall  Term,  which  was  held  on  the  3rd  Monday  in  October, 
1873,  the  administrator  pleaded  nvi  tiel  record,  which  was 
found  against  him  by  the  Court  and  judgment  was  given 
against  him  and  execution  de  bonis  propriis  awarded.  His 
•counsel  then  (being  at  the  same  term)  made  this  motion  to 
vacate  the  original  judgment. 

The  administrator  on  a  settlement  with  the  Court  on  the 
5th  and  19th  of  March,  1860,  had  in  his  hands  for  distri- 
bution nine  thousand  dollars,  $2,000  of  which  he  paid  to 
the  widow,  and  the  residue  he  divided  into  two  equal  parts, 
retaining  one  part  himself  in  right  of  his  wife  who  was  one 
of  the  next  of  kin,  and  paying  over  the  other  half 
to  the  guardian  of  Isaac  Gatlitog  the  other  distribiftee. 
These  are  the  material  facts  as  found  by  the  Judge,  and 
upon  them  he  denied  the  motion  to  vacate  or  amend  the 
judgment,  and  the  defendants  appealed. 

Mr.  J.  B.  Batchelor^  for  plaintiff. 
Mr.  jB.  B.  Peebles,  for  defendants. 

Byndm,  J.  (After  stating  the  case  as  above.)  There  is 
no  error  of  which  the  defendants  can  complain.  It  was  in- 
sisted by  the  plaintiff  that  when  the  Court  found  the  plea 
oinuliiel  record  against  the  defendant,  Peebles,  in  these/. 
fa.  upon  the  original  judgmont,  it  was  conclusive  of  the 
validity  of  the  judgment,  and  precluded  him  from  thereaf- 
ter moving  to  vacate  it.  This  position  can  not  be  main- 
tained. 
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Upon  the  plea  of  nid  tid  record  the  fact  is  tried  by  the 
Court  upon  inspection  of  the  record  itself,  and  when  the 
record  is  regularly  certified  by  the  proper  oflBcer  it  can  not 
be  explained  by  parol  testimonjs  but  is  conclusive  upon 
this  plea.  When,  however,  direct  proceedings  are  institu- 
ted for  that  purpose,  a  record  may  be  impeached  and  vaca- 
ted at  any  time  upon  motion  in  the  same  Court  in  which 
it  was  rendered,  and  upon  parol  proof  that  the  judgment, 
for  instance,  was  entered  irregularly  and  against  the  course 
of  the  Court.  Austin  v.  Rodman^  1  Hawks,  71 ;  WaAe  v- 
Odenealy  3  Dev.  423;  Keaton  v.  Banks,  10  Ire.  381;  Bender 
V.  Askew,  3  Dev.  149 ;  Cowles  v.  Hayes,  69  N.  C.  406.  And 
the  facts  must  be  found.  Clegg  v.  White  Soap  Stone  Co.  66 
N.  C.  391 ;  PoweU  v.  Weith,  66  N.  C.  423 ;  68  N.  C.  342. 

The  motion  to  vacate  the  judgment  was  therefore  in  or- 
der,  and  no  length  of  time  is  a  bar  to  the  application.  Bat 
the  question  is,  are  the  facts  as  found  by  the  Court  below 
sufiBcient  to  authorize  this  Court  as  matter  of  law  to  declare 
the  judgment  null  and  void,  and  to  set  it  aside,  in  the  first 
place;  or  denying  this,  in  the  second  place,  to  so  amend  the 
record  as  to  make  the  judgment  ineflicient  to  the  plaintiff? 
Although  the  judgment  impeached  appeal's  of  record  as 
having  been  given  in  term  time  in  point  of  fact,  it  was  not 
rendered  then,  but  some  week  or  two  after  the  expiration  of 
the  term  and  in  another  county.  This  it  is  insisted  is  such 
error  as  should  vacate  the  judgment. 

In  Deloach  v.  Worke^  3  Hawks,  36,  a  decision  upon  the 
old  practice  prior  to  the  Code,  it  was  held  that  where  upon 
the  plea  of  nul  iiel  record,  it  appeared  that  no  formal  judg- 
ment had  been  entered  of  record-,  it  must  be  overlooked,  as 
.otherwise,  owing  to  the  looseness  of  the  practice,  the  pro- 
ceedings of  Courts  for  years  back  would  be  overturned. 
Much  more  does  the  same  reasoning  apply  since  the  adoption 
of  the  Code,  as  it  has  been  for  years  a  prevailing  practice 
of  the  Judges,  especially  by  consent  of  parties,  to   reserve 
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que^ions  of  law  and  give  judgment  thereon,  weeks  and 
months  after  the  expiration  of  the  term  of  the  Cotirt  in 
which  the  action  was  tried.  We  say  nothing  in  commenda- 
tion of  the  practice,  however  convenient  it  may  be  to 
Judges  and  counsel,  but  it  would  be  of  disastrous  conse- 
qnence  if  such  judgments  could  be  ripped  up  and  vacated 
at  any  time,  however  remote  thereafter. 

Nor  do  we  think  they  are  irregular  and  void  upon  a 
proper  construction  of  the  constitution  and  laws,  and  there- 
fore it  is  not  material  in  this  case  whether  or  not  the  rec- 
ord of  the  Court  be  so  amended  as  to  show  the  time  and 
place  of  the  actual  rendition  of  the  judgment,  and  other 
proceedings  had  subsequent  to  the  trial  Court.  The  Judge 
performed  no  judicial  act  in  the  cause  subsequent  to  the 
trial  term  which  the  counsel  of  both  plaintift'  and  defen- 
dants did  not  agree  he  should  perform,  or  which  he  was  not 
competent  to  perform  upon  the  trial,  and  the  facts  found 
warrant  no  imputation  of  fraud  or  unfairness  in  the  Judge 
or  counsel,  in  giving  or  procuring  the  judgment  to  be 
given. 

The  defendant  does  not  and  can  not  now  assail  the  judg- 
ment itself  as  erroneous,  because  that  can  be  done  only  on 
appeal,  which  he  declined  to  take.  The  objection  is  that  it 
was  signed  at  an  improper  time  and  place,  though  he  him- 
self fully  assented  to  it,  both  before  and  after  the  judgment 
was  so  given. 

The  objection  so  made  raises  the  simple  question  of  power, 
has  the  Court  no  jurisdiction  to  render  such  a  judgment  in 
vacation  by  the  consent  of  parties  ?  By  the  constitution 
Art.  IV,  §  22 :  "  The  Superior  Courts  shall  be  at  all  times 
open  for  the  transaction  of  business  within  their  jurisdic- 
tion, except  the  trial  of  issues  of  fact  requiring  a  jury.*' 
The  issues  of  fact  in  our  case  had  been  disposed  of  by  a 
consent  verdict,  and  the  Court  having  jurisdiction  of  the 
case,  clearly,  and  being  always  open,  there  is  nothing  in  this 
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-clause  of  tte  Constitution  which  forbids  the  rendition  of  a 
judgment  upon  verdict  after  the  expiration  [of  the  term,  as 
well  as  during  the  term. 

In  furtherance  of  this  provision  of  the  constitution,  C.  C. 
P.,  §  315,  expressly  provides  in  certain  cases  that  the  Judge, 
out  of  term  time,  shall  hear  and  determine  the  questions  of 
law  in  these  civil  actions,  and  that  his  judgment  shall  be 
entered  in  the  judgment  docket  as  in  other  cases.  This 
section  of  the  Code,  has  been  held  to  be  still  in  force,  and 
not  repealed  by  the  act  suspending  the  Code  of  Civil  Proce- 
dure, Bat.  Rev.  ch.  18.  See  Eervey  v.  JSdmunds^  68  K  C, 
243.  We  do  not  see  why  the  same  course  of  reasoning  ap- 
plied in  that  case  does  not  equally  apply  here  and  support 
this  judgment.  If  the  jurisdiction  to  give  such  judgments 
is  confined  by  the  constitution,  its  exercise  may  be  regula- 
►  ted,  but  can  not  be  impaired  or  destroyed  by  legislation. 
It  is  true  that  the  act  suspending  the  Code,  §  5,  provides, 
*'  that  issues  whether  of  law  or  fact  shall  stand  for  trial  at 
the  next  term  succeeding  the  term  at  which  the  pleadings 
are  completed,"  from  which  it  may  be  inferred  that  issues 
of  law  as  well  as  fact  can  be  tried  only  in  term  time  ;  yet 
the  true  construction  of  this  provision  is  that  the  parties 
shall  have  the  right  to  demand  a  trial  at  that  time,  and  not 
that  they  may  not  by  consent  postpone  the  trial  of  issues 
which  do  not  require  the  intervention  of  a  jury,  and  which 
can  be  as  well  or  better  tried  out  of  than  in  term. 

While,  therefore,  a  judgment  upon  issues  of  law  reserved 
by  consent,  may  be  rendered  out  of  term  time,  and  when 
truly  entered  of  record  as  rendered,  must  be  upheld  as  a 
valid  judgment,  yet  this  and  the  like  judgments  should 
show  by  the  record,  when  they  were  rendered  and  when 
they  were  recorded. 

The  record  here  does  not  speak  the  truth,  for  contrary  to 
the  fact,  the  judgment  appears  to  have  been  given  at  the 
trial  Court,  whereas  it  was  actually  not  recorded  until  six 
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months  after.  According  to  the  record  as  it  now  is,  such  a 
judgment  constitutes  a  lien  upon  the  land  of  the  debtor 
from  the  term  of  the  Court  at  which  it  purports  to  have 
been  rendered.  But  if  the  record  is  amended  according  to 
the  truth  of  the  matter,  the  question  would  arise  whether 
the  judgment,  as  a  lien,  relates  back  to  the  trial  term  of  the 
Oourt,  or  how  it  affects  intervening  judgments  rendered  at 
the  same  term,  or  docketed  from  other  Courts. 

^o  such  question  can  probably  arise  in  this  case,  because 
the  judgment  was  taken  against  the  administrator,  Peebles, 
in  his  representative  character,  and  he  seems  to  be  the  only 
contestant ;  but  the  record  should  always  speak  the  truth 
so  as  to  place  parties  in  the  condition  to  litigate  their 
rights.  Bryan  v.  Jlubbs^  69  N.  C,  423;  Norwood  v.  Ihorp^ 
64  N.  C,  682. 

In  conclusion,  the  facts  as  found  upon  the,  pleadings  do 
not  show  merits  in  the  defendant,  or  9nch  a  case  as  would 
Entitle  him  to  relief  if  the  judgment  was  vacated  and  a  new 
trial  awarded.  The  note  had  never  been  paid,  and  the  debt 
was  due.  The  verdict  found  the  facts  for  the  plaintiff,  and 
the  issues  of  law  do  not  appear  to  have  been  decided  erro- 
neously. 

1  -  The  record  may  be  amended  if  desired  in  the  particulars 
designated,  but  the  amendment  will  avail  the  defendant, 
Peebles,  nothing,  as  it  will  not  affect  the  validity  of  the 
judgment. 

No  error. 

Per  Curiam.  Judgment  affirmed. 
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T.  S.  ASHCRAJT  and  others  v.  T.  N.  L££  and  others. 
Praetiee-^Appeal-'Proeeedings  Concerning  Roadf,  Ae. 

1.  No  appeal  lies  to  this  Court  from  the  judgment  of  the  Superior 
Court  upon  apetition  to.  discontinue  a  puUio  rond^ htard  on>  appeal 
Arom  the  action  ot  the  Boavd  of  Counly  Commis^oners. 

2.  Such  proceeding  is  reg;ulated  hy  statute  and  the  exercise  of  tbepower 
thereby  granted  to  the  county  authorities  is  a  matter  of  discretion, 
subject  to  the  right  of  appeal  to  the  Superior  Court. 

{Brodnaoi  v.  Grocm^  64  N.  C.  244,  oited  and  approved. ) 

Petition  to  discontinue  a  public  road,  filed  in  Union,  and 
removed  to  and  heard  at  Spring  Term,  1878,  of  Stanly  Su- 
perior Court,  before  MoorCi  J". 

The  petition  was  filed  by  the  plaintifTs  before  the  board 
of  township  trustees,  and  upon  the  hearing  before  them  it 
was  refused,  and  tjbe  plainti^  appealed  to  the  board  of 
county  commisdioners,  who  affirmed  the  judgment,  and 
they  again  appealed  to  the  Superior  Court.  There  waa 
much  evidence  in  relation  to  the  necessity,  &c.,  of  the  road^ 
and  the  jury  found  in  favor  of  the  defendants.  Judgment. 
Appeal  by  the  plaintifTs. 

Mr,  J.  D.  Shaw,  for  plaintiffs. 

Messrs.  N.  McKay,  J.  F.  Payne  and  S.  J.  Pemberton^  for 
defendants. 

Faircloth,  J.  The  Legislature  has  invested  the  township 
boards  of  trustees  and  the  boards  of  county  commissioners 
with  full  power  and  authority  to  order  (the  laying  out  of 
public  roads  where  necessary,  and  to  discontinue  such  roads 
as  shall  be  found  useless,  &c.,  &c.  Bat.  Rev.  ch.  105,  §  1; 
And  by  §  3  if  any  person  shall  appeal  from  the  judgment 
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of  ih6  board,  the  Sup<^or  C6art  shall  b^ar  the  whole  mat* 
ter  anew.  The  power  here  giren  ib  complete,  and  itsr  exer- 
cise is  a  discretionary  matter  with  the  county  authorities, 
with  the  rigjbt  of  appeal  above  stated.  We  see  no  authority 
for  submitting  the  question  to  a  jury  in  the  Superior  Court 
unless  as  was  suggested  the  Judge  may  call  a  jury  to  his 
aid. 

There  is  authority  whatever  for  bringing  the  matter  be- 
fore this  Court,  and  if  there  was  we  should  find  much  dif- 
fi(;olty  in  deciding  upon  the  usefulness  or  uselessness  of  a 
particular  road,  ferry,  or  bridge.  It  was  not  seriously  con- 
tended that  we  ought  to  undertake  it,  but  it  was  argued 
that  we  might  say  whether  certain  evidence  was  improperly 
eiccluded  by  His  Honor.  We  might  do  so,  but  for  what 
purpose  to  the  appellant,  and  what  effect  would  it  have  ? 
The  county  authorities  can  allow  or  disallow  these  applica- 
tions with  or  without  the  rejected  evidence.  The  power  is 
with  them  and  we  could  not  control  it,  and  to  direct  the 
mere  details  would  be  utterly  useless  to  the  parties.  The 
whole  matter  must  remain  where  the  Legislature  placed  it. 
Brodnax  v.  Brown,  64  N.  C  244.  The  appeal  is  dismissed 
with  costs. 

Per  Curiam.  Appeal  dismissed. 


H.  M.  HOUSTON  &  Co.  v.  JOHN  H.  WALSH. 

Praetiee— Arrest  and  Bail— Execution  agaimt  the  Person— InsoU 
vent  Debtor— Issue  of  Fraud. 

1.  An  order  of  arrest  issued  after  final  judgment  in  an  action  is  iUegal 
andToid. 
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2.  Where  there  is  no  order  of  arrest  before  judgment  Dor  any  com- 
plaint filed  ayerring  such  facts  as  would  have  justified  such  order,  a 
defendant  cannot  be  arrested  after  judgment  under  an  execution 
against  the  person  under  C.  0.  P.  §  258. 

8.  Such  execution  is  irregular  if,  (1)  it  does  not  run  in  the  name  of  the 
State  and  convey  its  authority  to  the  officer  to  arrest  the  defendant, 
(2)  if  it  is  not  made  returnable  to  a  term  of  the  Court,  (8)  if  it  com- 
mands the  officer  **  to  commit  the  defendant  to  jail  until  he  shall  pay 
the  judgment  &c.*'  instead  of  *'  to  have  the  defendant's  body  before 
the  Court  at  its  next  term.'* 

4.  The  provisions  of  g  21,  ch.  60,  Battle's  Reyisal  (Insolvent  Debtor's 
Act),  **  that  after  an  issue  of  fraud  or  concealment  is  made  up  the 
debtor  shall  not  discharge  himself  as  to  the  creditors  in  that  issue 
except  by  trial  and  verdict  or  by  consent"  only  apply  to  cases  where 
the  defendant  is  in  lawful  custody  and  by  virtue  of  an  authority 
competent  to  order  it. 

(JieAden  v.  Banister,  68  N.  C.  478 ;  Bryan  v.  Hubhs,  69  N.  C.  428 ; 
Finley  v.  Smith,  4  Dev.  95  ;  Dobbin  v.  Ouster ,  4  Ire.  72  ;  Freeman  v. 
LUk,  8  Ire.  211,  cited,  commented  on  and  approved.) 

Motion,  to  vacate  an  Order  of  Arrest,  heard  at  Spring 
Term,  1878,  of  Union  Superior  Court,  before  Moore,  J. 

The  plaintiffs  recovered  judgment  against  defendant  be- 
fore a  Justice  of  the  Peace  for  one  hundred  and  eleven  dol- 
lars and  seventy-eight  cents,  and  on  the  22d  day  of  Decem- 
ber, 1877,  caused  the  same  to  be  docketed  in  the  Superior 
Court  No  formal  complaint  was  filed  before  the  Justice, 
but  the  note  itself  was  exhibited  instead,  as  the  plaintiffs 
demand.  Execution  issued  against  the  property  of  the  de- 
fendant and  was  returned  unsatisfied.  Whereupon  the 
plaintiff",  H.  M.  Houston,  made  affidavit  before  the  clerk 
and  therein  set  out  the  judgment,  execution  and  the  sher- 
iff's return,  and  alleged  on  information  and  belief  that  the 
defendant  had  so  disposed  of  his  property  as  to  place  it  be- 
yond the  process  of  law,  and  was  in  various  ways  attempt- 
ing to  evade  payment  of  his  debt,  and  that  he  was  then 
about  to  remove  from  the  State  with  intent  to  hinder  and 
delay  the  plaintiffs  in  collecting  their  claim  and  defeat  its 
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payment  Upon  this  affidavit  the  plaintiffs  applied  Tor  an* 
order  of  arrest,  and  it  was  issued  by  the  clerk  in  this  form : — 
"  To  the  sheriff  of  Union  county— Greeting :  For  the 
reasons  set  forth  in  the  foregoing  affidavit,  you  are  hereby 
commanded  forthwith  to  arrest  the  defendant,  John  Walsh, 
and  to  commit  him  to  the  jail  of  the  county  until  he  shall 
pay  the  judgment  described  in  the  foregoing  affidavit,  or 
until  he  be  discharged  according  to  law.  Of  this  order 
make  due  return,  this  the  5th  day  of  February,  1878. 

G.  W.  Flow,  C.  8.  C." 

The  plaintiffs  having  given  bond  with  surety  as  required 
by  law,  the  precept  was  delivered  to  the  sheriff  who  execu- 
ted it,  and  endorsed  thereon,  *•  Executed  and  defendant  in 
custody,"  Feb.  7, 1878.  J.  W.  Griffin,  Sheriff. 

The  defendant  thereupon  entered  into  an  undertaking 
with  a  surety  payable  to  no  particular  person  for  his  ap- 
pearance before  the  Superior  Court,  and  filed  his  applica- 
tion for  his  discharge  as  an  insolvent  debtor  under  the  pro- 
visions of  ch.  60,  Bat  Rev.,  and  gave  notice  to  the  plain- 
tiflfe  and  other  creditors.  It  does  not  appear  from  the  record 
whether  he  was  released  on  giving  the  undertaking  or  re- 
mained in  custody  of  the  sheriff.  The  plaintiffs  in  abswer 
to  defendant's  petition  for  discharge  filed  written  specifica- 
tions of  fraud.  On  the  16th  day  of  February  the  matter 
came  on  to  be  heard  before  the  clerk,  upon  a  motion  of  the 
defendant  to  vacate  the  order  of  arrest.  The  motion  was 
denied  and  the  defendant  appealed.  On  the  27th  day  of 
February  a  motion  for  discharge  as  an  insolvent  debtor  was 
also  made  before  the  clerk  and  refused,  and  issues  of  fraud 
made  up  and  transmitted  to  the  Superior  Court.  On  the 
hearing  before  His  Honor  it  was  by  him  adjudged  that  the 
order  of  arrest  be  vacated  and  set  aside  and  the  defendant 
discharged,  at  the  same  time  a  motion  made  by  plaintiffs* 
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counsel  to  dismiss  the  appeal  was  denied,  from  which  ruliiiig 
the  plaintiff  appealed. 

Messrs.  Wilson  ^  Son  and  D.  A.  Covington^  for  pJaiyitifiSs* 
Mr.  James  F.  Paynsj  for  defendant. 

Smith,  C.  J.  (After  stating  the  case  as  above.)  The  cor- 
rectness of  this  ruling  of  the  Court  presents  Uie  only  ques- 
tion for  us  to  consider  and  decide : — 

The  arrest  was  illegal.  The  constitution,  Art  I,  §  16, 
declares  that  ^^  there  shall  be  no  imprisonment  for  debt  in 
this  State  except  in  cases  of  fraud/'  It  is  left  to  the  Gene- 
ral Assembly  to  provide  by  law  for  arrest  and  imprison- 
ment in  cases  of  fraud  as  it  may  deem  proper^  and  to  regu- 
late and  to  define  all  proceedings  which  may  be  had  in  re- 
lation thereto.  This  has  been  done,  and  the  legislation  on 
the  subject  will  be  found  in  the  Code  of  Civil  Procedure. 

It  is  enacted  (§  148)  that  **  no  person  shall  be  arrested  in 
in  a  civil  action  except  as  prescribed  by  this  act "  unless  in 
proceedings  for  contempt. 

The  arrest  of  a  defendant  is  allowed  in  cases  of  fraud 
which  are  specified  in  §  149,  but  the  order  therefor  must 
proceed  from  the  Court  in  which  the  action  is  brought  or 
from  a  Judge  thereof  (§  150)  and  these  only  under  restric- 
tions. It  may  accompany  the  summons  or  may  issue  there- 
after, before,  but  not  after  final  judgment  is  rendered.  Un- 
less the  order  of  arrest  is  served  twenty  days  before  it  is 
docketed  it  is  unavailing  and  on  motion  of  the  defendant 
may  be  vacated  or  set  aside.    §  153. 

In  the  present  case  the  order  was  granted  and  the  defen- 
dant arrested  after  the  issuing  and  return  of  execution 
against  the  property  of  the  defendant.  It  was  Uierefore 
wholly  without  the  sanction  of  law  and  the  arrrest  was  il- 
legal. 
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But  it  is  suggested  that  the  process  directed  to  the  sBeriff 
is  not  within  the  purview  of  those  provisictos  t)f  the  Code 
which  apply  to  preliminary  arrest  but' is  an  execution 
against  the  person  ot  the  debtor  under  §  258. 

Difficulties  equally  great  are  encountered  .  in  this  aspect 
of  the  case.  TChe  only  authority  for  issuing  this  form  of 
process,  in  substance  the  old  writ  of  capias  ad  satisfaciendum^ 
is  conferred  in  §  260,  whicli  permits  it  in  actions  wherein 
the  defendant  might  have  been  arrested  and  '^  after  the  re- 
turn of  an  execution  against  his  property  unsatisfied  in 
whole  or  in  parf  "But  no  such  execution  shall  issue 
against  the  person  of  a  judgment  debtor  urdess  an  order  of 
arresit  has  been  served  as  is  in  this  act  provided,  or  unless  the 
complaint  contains  a  statement  of  facts  showing  one  or  more 
of  the  causes  of  arrest  required  by  section  one  hundred  and 
forty-nine.*'  There  are  two  alternative  essential  conditions 
here  prescribed,  on  one  of  which  such  process  may  rightful- 
ly issue,  and  neither  is  found  in  the  present  case.  There 
never  was  any  lawful  arrest  before  judgment,  nor  was  there 
any  complaint  averring  such  facts  as  would  have  justified 
the  order.  Ko  complaint  was  filed,  and  had  it  been  it  must 
have  contained  a  statement  of  pre-existing  facts  sufficient 
under  the  law  and  unaided  by  what  may  have  subsequently 
occurred.  The  affidavit  on  which  the  plaintifis  obtained 
the  capias  sets  out  mainly  if  not  altogether  matters  which 
have  since  transpired  and  could  not  have  been  embodied 
in  a  complaint  as  the  statute  requires.  Indeed  the  Code 
seems  to  intend  this  as  final  process,  and  to  be  subsidiary 
to  and  in  aid  of  the  intermediate  arrest,  and  confines  it  to 
cases  where  the  order  has  been  or  might  have  been  obtained. 
The  Justice  could  upon  a  sufficient  affidavit  have  ordered 
the  arrest,  and  had  this  been  done,  such  affidavit  and  order 
should  have  been  sent  up  and  docketed  with  the  transcript 
of  the  judgment  (and  no  parol  evidence  could  be  heard  to 
supply  the  omission  if  they  were  not  sent)  in  order  to  confer 


Digitized  by  VjOOQIC 


40  IN  THB  BUPEEME  OOtJRT. 

Houston  «.  Wasjol 

jurisdiction  on  the  <;lerk  to  issue  suck  execution  at  alL 
This  is  decided  in  McAden  v.  Banister^  68  N.  C.  478. 
'  There  are  other  objections  to  the  process  itself  to  which 
we  will  for  a  moment  advert :  1.  It  does  not  run  in  the 
name  of  the  State  and  convey  its  command  and  authority 
to  the  officer  to  arrest  the  defendant.  It  simply  issues  from 
the  clerk's  office  and  bears  his  official  signature.  2.  It  is 
not  made  returnable  to  any  term  of  the  Court  as  directed 
by  the  act  of  1870  suspending  the  Code  of  Civil  Procedure. 
Bat  Rev.  ch.  18,  §  7.  This  defect  seems  to  be  substantial 
and  unlike  that  decided  in  Bryan  v.  Bubbs,  69  N.  C.  423. 
8.  The  writ  does  not  command  the  sheriff  to  have  the  de- 
fendant's body  before  the  Court  at  its  next  term  as  it  should 
have  done,  but  **  to  commit  him  to  the  jail  of  the  county 
until  he  shall  pay  the  judgment  described  in  the  foregoing 
affidavit  or  until  he  be  discharged  according  to  law.'' 

A  case  not  very  dissimilar  came  before  the  Court  in  Fin- 
ley  V.  Smithy  4  Dev.  95.  There,  a  writ  had  been  issued  to 
the  sheriff  commanding  him  "  to  arrest  the  body  of  Peter 
Newton  and  him  safely  keep  until  you  cause  to  be  made  the 
sum  of  of  sixty  one  dollars,  Ac,  which,  &c.,  and  Gaston,  J., 
says  in  reference  to  t^e  writ:  "It  is  a  singular  species  of 
distringas  against  the  body  of  Newton  by  reason  of  which 
the  officer  is  at  all  events  to  squeeze  the  money  out  of  him 
and  have  that  money  forthcoming  at  the  next  Court.  In 
our  opinion  it  is  not  our  well  known  capias  ad  satisfacien- 
dum  but  a  stranger  to  our  law." 

Admitting  the  want  of  authority  to  issue  the  process  and 
its  invalidity,  the  plaintiffs  counsel  insists  that  it  is  too  late 
to  go  into  that  inquiry  after  issues  of  fraud  have  been  made 
up,  and  that  it  is  expressly  so  declared  in  §  21  of  ch.  60, 
Bat.  Rev.  For  this  are  also  cited  Dobbin  v.  Guster,  4  Ire.  71, 
and  Freeman  v.  Lisky  8  Ire.  211. 

The  statute  does  provide  that  after  an  issue  of  traud  or 
concealment  is  made  up,  the  debtor  shall  not  discharge  him- 


Digitized  by  VjOOQIC 


JUKE  TERM,  187&  41 

tLovwoti  9.  Walsh. 

self  as  to  the  creditors  in  the  issue,  except  by  trial  and  ver- 
dict, or  by  consent  But  this  obviously  presupposes  the 
defendant  to  be  in  lawful  custody  and  by  virtue  of  an  au- 
thority competent  to  order  it.  It  was  not  intended  to  justify 
and  prolong  an  imprisonment,  wrong  and  unwarranted  in 
its  origin,  and  continued  in  plain  disregard  of  the  mandate 
of  the  constitution  and  the  law.  The  cases  referred  to  were 
decided  respectively  in  1843  and  1848,  when  a  creditor  had 
a  legal  right  to  sue  out  a  capias,  and  imprison  the  judgment 
debtor  at  his  election,  and  the  only  relief  for  the  latter  was 
to  be  procured  in  giving  bond  for  his  appearance  at  Court, 
and  then  obtaining  his  discharge  as  an  insolvent  debtor. 
Mere  irregularities  in  the  capias,  as  these  cases  decide,  must 
be  considered  waived  when  its  force  was  spent,  and  a  new 
reversed  proceeding  is  instituted  by  the  defendant  himself, 
and  new  issues  are  to  be  passed  on  by  a  jury.  Yet  Rupfin, 
J.,  delivering  the  opinion  in  the  earlier  case,  says:  '^The 
party  might  have  been  relieved  from  arrest  upon  a  habeas 
corpuSy  and  we  will  not  say  that  he  might  not  also  have 
been  relieved  even  after  giving  bond  if  he  had  appeared 
and  placed  himself  again  in  actual  custody,  and  then  moved 
the  Court  to  quash  the  proceedings  or  discharge  him." 

There  was  not  then,  as  there  is  now  a  distinct  constitu- 
tional guaranty  of  the  liberty  of  the  citizen,  protecting  his 
person  from  arrest  at  the  will  of  the  creditor  whose  demand 
he  may  be  unable  to  pay,  except  where  he  is  charged  with 
fraud,  and  then  in  the  manner  and  under  the  circumstances, 
pointed  out  and  regulated  by  law.  It  may  well  be  that 
mere  irregularities  in  a  process  emanating  from  a  Court  of 
competent  jurisdiction,  and  rightful  when  in  proper  form, 
should  not  be  allowed  to  frustrate  proceedings  consequent 
upon  its  enforcement,  and  that  the  defendant  should  be  re- 
quired to  avail  himself  of  such  defence  before  they  have 
been  entered  upon.  But  when  the  process  is  void  and  the 
imprisonment  is  entirely  unwarranted,  it  is  the  duty  of  the 
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Court  io  to  declare  aad  ecmect  ike  wsong  ftod  discharge  the 
debtoTi  notwithfttaudiBg  hfii  umg  alio  be  .seeking  it  tbrougk 
the  instrumaotality  of  the  iasolveat  law.  A  prominent 
feature  intmr  j[>reieot^8teia  of  practice^  a{){]iarent  through- 
out the  Code,  is  to  gcaut  relief  when  a  par^  maj  be  enti- 
tled^ bj  a  motion  in  the^cauae^ and  not  to  force  him  to  seek 
it  elsewhere. 
No  error. 

Pea  Curiam.  Juclgment  affirmed. 


ELIZABETH  G.  HAYWOOD,  Executrix,  t.  £.  BURKE  HAYWOOD, 

Executor. 

Fractiee ^Creditors'  Bill^Superior  and  Probate  Courts— Concurrent 

Jurisdiction. 

t.  Where  an  action  in  the  nature  of  a  oreditoi^s  bill  was  brought  by 
the  plaintiff  (a  creditor  of  defendant's  testatrix)  to  the  Superior  Court 
at  term  time,  under  §  6,  cfa.  S41,  Lawa  187S-7,  and  after  the  indtitu-^ 
tion  of  the  action  the  defendant  commenced  a  special  proceeding  in 
the  Probate  Court  for  a  sale  of  the  land  of  his  testatrix  for  assets  ;  It 
was  heldf  that  the  Superior  Court  had  acquired  jurisdictidn  of  the 
matter,  and  that  the  defendant  should  be  restndned  from  further 
proceedings  in  the  Probate  Court. 

2.  Under  Bat.  Bev.  ch.  45,  §  78  and  Laws  1876-7,  ch«  841  §  6,  there  is 
not  a  conflict  of  jurisdiction  between  the  Probate  and  Superior 
Courts  in  regard  to  the  settlement  of  estates  but  the  jurisdiction  is 
concurrent. 

S,  When  there  are  Courts  of  equal  and  concurrent  jurisdiction,  that 
Court  possesses  the  case  in  which  Jurisdiction  first  attaches. 
(Bynum  and  RoPMAir  JJ.  Dissenting.) 

{Chads  T.  Marfm,  69  N.  C.  136,  cited  and  apprered  bj  the  Court,  and 
BMUard  r.  KUpatriek,  71  N.  C.  281,  hj  Btnum,  J«  in  the  dissenting 
opinion.) 
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Civih  AoTioiiy  in  the  nature  of  a  Creditor's  Bill  brought 
\>j  a  creditor  of  the  estate  of  defendant's  testatrix,  and 
heard,  upon  a  motion  by  plaintiff  for  an  injunction  to  re- 
strain proceedings  in  a  special  proceeding  brought  by  the 
defendant  in  the  Probate  Court  for  a  sale  of  his  testatrix 
real  estate  to  make  assets,  at  Spring  Term,  1878,  of  Wakb 
Superior  Court,  before  Seymour,  J. 

His  Honor  decided  that  the  action  was  prematurely 
brought  by  plaintiff,  and  denied  the  motion  for  the  ii\j  unc- 
tion, and  the  plaintiff  appealed. 

Atessrs.  E.  G.  Bat/wood,  Merrimon,  Fuller  ^  Ashe^  J.  J?. 
Baichd&r  and  A*  W.  Tourgee,  for  plaintiff. 

Messrs.  J).  G.  Fowle,  Gilliam  ^  Gatting^  Battle  ^  M(n*de- 
cai,  It.  C.  Badger  and  A.  W.  Haywood^  for  defendant. 

Faircloth,  J.  This  is  an  action  by  the  j>Iaintiff  as  a 
creditor  of  defendant's  testatrix,  and  in  behalf  of  all  other 
such  creditors,  brought  to  the  Superior  Court  at  term  time 
praying  for  the  necessary  accounts,  sale  of  lands,  and  for 
the  payment  of  the  assets  to  the  said  creditors  according  to 
their  several  amounts  and  rights,  &c.  After  this  action  was 
in  progress  and  defendants  had  entered  their  appearance, 
the  defendant  executor  filed  his  petition  in  the  Probate 
Court  for  the  sale  of  the  real  estate  of  his  testatrix  for 
assets,  and  thereupon  and  upon  notice  the  plaintiff  moved 
for  an  order  restraining  further  proceedings  in  the  Probate 
Court,  which  was  refused  by  His  Honor.  This  we  think 
was  error. 

TBie  plaintiff  is  proceeding  under  the  act  of  1876-'77,  ch. 
241,  §  6,  which  provides:  **That  in  addition  to  the  remedy 
by  epeoial  proceeding  as  now  provided  by  law,  actions 
against  executors,  administrators,  collectors  and  guardians 
may  be  brought  originally  to  the  Superior  Court  at  term 
time,  and  in  all  such  cases  it  shall  be  competent  to  the 
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Court  in  which  said  actions  shall  be  pending  to  order  an 
account  to  be  taken  by  such  person  or  persons  as  said  Court 
may  designate,  and  to  adjudge  the  application  or  distribu- 
tion of  the  fund  ascertained,  or  to  grant  other  relief  as  the 
nature  of  the  case  may  require/' 

§  7.  '^That  all  laws  and  clauses  of  laws  coming  in  con- 
flict with  the  provisions  of  this  act  be  and  the  same  are 
hereby  repealed." 

The  defendant  claims  the  right  to  administer  the  estate 
in  the  Probate  Court  alone  by  special  proceeding  under  the 
act,  Bat.  Rev.  ch.  45,  §  73.  These  acts,  in  our  view,  do  not 
present  an  instance  of  a  conflict,  but  of  concurrent  jurisdic- 
tion. The  latter  act  instituted  a  new  mode  of  settling  the 
estates  of  deceased  persons  and  was  a  necessary  conse- 
quence of  that  excellent  provision  of  our  law  requiring 
creditors  to  be  paid  pro  rata. 

The  former  act  (1876-77)  does  not  necessarily  change 
the  mode  of  administering  the  estate  materially,  but  only 
permits  it  to  be  done  in  another  Court.  "The  rule  is, 
where  there  are  Courts  of  equal  and  concurrent  jurisdic- 
tion, the  Court  possesses  the  case  in  which  jurisdiction  first 
attaches."  Childs  v.  Martin^  69  N.  C,  126,  where  an  in- 
convenience of  a  diflerent  rule  is  forcibly  put  by  PBARSONy 
C.  J,  The  wisdom  of  giving  different  Courts  concurrent 
jurisdiction  over  the  estates  of  deceased  persons,  is  not  for 
our  consideration.  It  is  our  duty  to  declare  the  law  as  we 
find  it  written. 

There  is  error  in  the  interlocutory  order  appealed  from. 

Bynum,  J.,  Dissenting.  The  unwisdom  of  the  actof  1876- 
'77,  under  which  this  action  was  instituted,  must  be  self- 
evident  and  apparent  to  all.  Confessedly,  every  relief  to 
which  the  plaintiff  may  be  entitled  in  this  Court  is  equally 
and  more  speedily  attainable  in  the  Court  of  Probate.  The 
plaintiff  in  this  Court  can  place  herself  on  no  higher  ground 
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than  as  a  creditor  in  a  creditor's  bill ;  for  in  Ballard  v.  KU- 
pairiekj  71  K.  C.  281,  it  is  held  that  every,  action  brought  in 
the  Probate  Court  to  recover  a  debt  against  an  administra- 
tor, ia  necessarily  a  creditor's  bill,  as  all  the  creditors  must 
be  brought  in  and  their  claims  ascertained  before  any 
judgment  for  the  payment  of  any  one  can  be  given.  As 
the  latter  Court  is  always  open,  and  the  Judge  upon  the 
spot,  while  the  action  in  the  Superior  Court  can  only  be 
brought  in  term  time,  and  the  Judge  is  only  then  present, 
it  is  evident  that  the  Probate  Court  in  which  the  inventory 
and  other  records  pertaining  to  the  estate  are  filed,  affords 
superior  facilities  for  adjusting  the  rights  of  creditors  and 
others  in  the  settlement  of  estates.  Under  the  law  now,  ex- 
ecutors and  administrators  can  make  no  preference  in  the 
payment  of  debls,  the  statute  designating  the  order  in 
which  tl)ey  shall  be  paid  ;  Hence,  the  plaintiff's  action,  so 
far  as  it  seeks  to  contest  the  validity  of  certain  judgment?, 
(its  only  professed  purpose,)  is  unnecessary,  inasmuch  as 
the  same  contest  can  be  made  with  more  speed  and  the 
same  certainty  of  result  in  the  Court  of  Probate.  But  this 
action,  if  sustained,  does  impair  and  I  think  infringe  upon 
the  exclusive  jurisdiction  of  the  Probate  Court;  for  the 
Superior  Court  has  no  power  conferred  upon  it  by  the  act, 
certainly  no  express  power  to  decree  a  sale  of  a  decedent's 
lands  to  make  assets  for  the  payments  of  debts. 

Before  lands  can  be  sold  for  assets,  the  executor^  adminis- 
irator  or  collector  only,  must  apply  to  the  Court  of  Probate 
by  petition,  veriHed  by  oath,  setting  forth  the  statutory  causes 
for  the  sale,  and  the  decree  of  sale  must  be  made  by  that 
Court.    Bat.  Rev.,  ch.  46,  §§  61, 62. 

The  Superior  Court,  therefore,  having  no  jurisdiction  to 
beaf  the  petition  and  decree  a  sale,  it  was  competent  and 
proper,  and  no  infringement  of  any  jurisdiction  of  the  Su- 
perior Court  acquired  by  the  action  pending  in  it,  if  any 
could  be  thus  acquired,  for  the  executor  to  file  a  petition  for 
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the  sale  of  tfie  land  in  the  Ck)urt  certainly  having  jniigcRctien, 
and  accoriing  to  the  e:cpre88  provisions  of  t^  stathite;  Die 
rightfal  jurisdiction  of  a  Court  otight  not  to  be  ousted  ty 
implication  from  an  improvident  and  carelessly  drawn 
statute,  when  eruch  a  construction  can  but  lead  to  concision 
and  mischief.  Nor  is  such  a  miischie vOus  construction  of  the 
statute  necessaty  to  carry  out  the  probable  intent  of  its  au- 
thors. I  have  no  idea  that  it  was  any  part  of  such  intent 
to  interfere  with  the  executor's  duty  to  reduce  th*^>estate 
into  possession,  and  convert  it  into  cash  for  the  payment  of 
debts.  Yet  such  obstruction  is  the  precise  object  and  effect 
of  the  present  action.  Nor  do  I  think  it  was  a  purpose  of 
the  act  to  authorize  an  action  against  an  executor  Ibr  a  set- 
tlement of  the  estate  before  he  has  reduced,  or  had  an  op- 
•portunity  to  reduce,  the  land  into  money  and  place  himself 
in  a  condition,  to  pay  debts  or  •  make  settlement  of  the 
estate.  The  action  is  premature, — as  much  so  as  would  be 
an  action  on  a  bond  befbre  it  fell  due.  Could  creditors 
maintain  such  an  action  in  the  Court  of  Probate,  begun  the 
next  day  after  administration  granted?  Certainly  not. 
Then  where  is  the  limit  ? 

This  action  was  begun  within  four  months  from  the  grant 
of  letters  testamentary,  without  notice,  demand,  or  warning 
to  the  executor.  Hereafter  jurisdiction  will  be  a  race  to 
the  swift.  Unless  the  executor  or  administrator  shall  file  his 
petition  for  the  sale  of  the  land  on  the  day  of  administra- 
tion, right  or  wrong,  he  may  be  taken  by  the  heels  and  lose 
both  the  jurisdiction  and  the  administration  after  regularly 
obtaining  it,  by  an  enemy  lying  in  ambush.  It  is  idle  to 
say  that  the  Superior  Court  may  appoint  the  executor  to 
make  the  sate  and  fulfill  the  trusts  of  the  will.  The  execu- 
tor claims  administration  as  a  matter  of  right  by  the  ap- 
pointment of  the  testator,  and  the  question  is, — can  he  be 
deprived  of  it  without  any  default  ?    The  Superior  Court  in 
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its  discretion  may  appoint  another  aa  commfssioner,  to  make 
sale  and^ttlement  under  its  discretion^  and  that  yields  the 
question;  This  biiogs  us  up  to  the  main  question  before 
hinted  at, — when,  ctm  the  creditor  maintain  such  an  action  as 
thisy  if  at  all,  in  the  Superior  Court,  under  this  act  ?  I  think 
it  clear  that  such'  action  can  be  maintained  only  in  those 
cases  and  at  those  times,  that  a  similar  action  could  have 
been  instituted  in  the  Court  of  Probate,  (by  Bat.  Rev»,  ch. 
45,  §  78  et  seq,)  not  under  twelve  months  from  the  date  of 
administration,  in  analogy  to  the  length  of  credit  usually 
given  upon  adtninistration  sales^  and  the  time  usually  re- 
quired to  coUidct  the  assets  by  actions  at  law.  This  I  think 
should  be  the  rule  subject  to  exceptions  arising  out  of  spe« 
cial  circumstances.  For  instance,  one  exception  authorizing 
a  speedier  action  would  be,  where  the  plaintiff  could  allege 
that  the  executor  has  funds  which  he  is  about  to  misapply, 
or  threatens  to  misapply,  or  is  about  to  do  any  other  act  in 
derogation  of  tiie  ri||hts  of  the  plaintiff.  Nothing  of  the 
kind  is  alleged  here.  The  executor  has  no  fund  in  hand 
applicable  to  debts,  and  has  neither  threatened  nor  proposed 
to  apply  them  when  received,  in  any  other  than  the  regular 
course  of  administration. 

The  iiy  unction  to  my  mind  is  clearly  erroneous,  to  the  ex- 
tent that  it  enjoins  the  sale  of  the  land.  Both  parties  desire 
and  pray  for  such  sale.  The  only  apprehension  of  the  plain- 
tiff is  that  the  fund  when  received  would  be  misapplied. 
That  danger  would  b^  sufficiently  guarded  against  by  modi- 
fying the  injunction  so  as  to  forbid  the  disbursement  of  the 
proceeds  of  sale  when  collected,  except  under  the  order  and 
direction  of  the  Court  This  is  upon  the  supposili<m  that 
the  Court  has  jurisdiction,  and  the  plaintiff  a  right  of  ac- 
tion, which,  for  the. reascms  I  have  given,  I  deny.,  I  there- 
fore dissent  from  the  judgment  of  the  Court,  and.  am  of 
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opinion  that  the  judgment  of  the  Court  below  dismissing 
the  action,  should  be  affirmed. 

Rodman,  J.,  concurs  in  this  opinion.         *  '    . 

Error. 

Per  Curiam.  Judgrient  reversed. 


♦NORTH   CAROLINA    GOLD   AMALGAMATING    COMPANY   v. 
NORTH  CAROLINA  ORE  DRESSING  COMPANY, 

Practice— Injunction  Bond— Reference  to  Ascertain  Damages. 

1.  It  is  not  contemplated,  under  C.  C.  P.  §  192,  that  a  separate  action 
shall  be  brought  upon  an  injunction  bonid ;  the  damages  sustained 
by  reason  of  the  injunction  ahaU  foe  ascertained  by  proper  proceed- 
ings in  the  same  action,  by  reference  or  otherwise  as  the  Judge  shall 
direct. 

2.  It  is  not  error  fpr  the  Court  below  to  direct  that  issues  of  fact,  raised 
by  exceptions  to  the  report  of  a  Referee  appointed  to  ascertain  the 
damages  sustained  by  reason  of  an  injunction,  be  submitted  to  a 
jury. 

8.  An  injunction  bond  is  not  void,  under  0.  C.  P.  §  192  because  it  spe. 
cifies  no  amount  in  which  the  signers  to  it  are  bound. 

Appeal  from  an  Order  made  at  January  Special  Term, 
1878,  of  Rowan  Superior  Court,  by  Kerr,  J. 

In  the  original  action  the  plaintiff  asked  among  other 
things  for  an  injunction  to  restrain  the  defendant  from  sell- 
ing certain  premises  under  the  terms  of  a  mortgage  deed, 
and  a  restraining  order  was  granted  by  Henry j  J.^  with  a 
notice  to  defendant  to  show  cause,  &c.  On  the  return  day 
the  parties  appeared  before  Cloudy  J,y  who  vacated  said  order 

*  Smith,  C.  J.  did  not  sit  on  the  hearing  of  this  case. 
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and  refused  the  injunctiooy  from  which  ruling  the  plaintiff 
appealed;  it  was  ordered  however  that  in  the  meantime  the 
defendant  be  restrained  from  selling  as  aforesaid,  upon  the  , 
plaintiff's  entering  into  an  undertaking  with  sureties  to  in- 
demnify the  defendant  against  all  such  damage  as  he  may 
sustain  by  reason  of  the  restraining  order ;  the  plaintiff  ac- 
cordingly executed  the  required  bond  with  one  Ephraim 
Mauney  and  others  as  sureties.  Upon  said  appeal  the  judg- 
ment refusing  the  injunction  was  affirmed  and  the  case  re- 
manded. (See  same  ease,  73  N.  C.  468.)  And  at  Fall 
Term,  1876,  of  said  Court  the  action  was  dismissed,  and  a 
reference  had  to  ascertain  the  amount  of  damages  which 
defendant  had  sustained  by  the  restraining  order  as  afore- 
said. The  referee  notified  said  Mauney  to  appear  on  a  cer- 
tain day,  but  did  not  notify  the  plaintiff,  and  proceeded  to 
take  testimony,  Mauney  protesting  that  he  did  not  waive 
any  of  his  legal  rights  by  appearing  before  the  referee,  and 
that  he  could  not  be  made  a  party  to  the  action  against  his. 
consent,  &c. ;  a  report  was  made  and  returned  to  Court,  to 
which  Mauney  filed  exceptions.  When  the  case  was  called 
for  trial,  Mauney  moved  for  an  order  directing  the  issues- 
raised  by  the  report  and  exceptions  to  be  submitted  to  a 
jur}' ;  motion  allowed,  cause  retained,  and  the  defendant 
appealed. 

Messrs.  Kerr  Craige  and  J,  S.  Henderson^  for  plaintiff. 
Mr.  W.  H.  Bailey^  for  defendant. 

Bynum,  J.  Upon  the  coming  in  of  the  report  of  the  re- 
feree appointed  by  the  Court  te  ascertain  the  damages  sus- 
tained by  the  defendant  by  reason  of  the  injunction,  El 
Mauney,  the  surety  on  the  undertaking  of  the  plaintiff, 
filed  exceptions  to  the  report  and  asked  the  Court  that  the 
issues  of  fact  raised  by  the  exceptions  be  submitted  to  a. 
jury.  This  motion  was  allowed  and  from  it  the  defendant 
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appealed  to  this  Court.  So  the  single  question  presented 
by  the  appeal  is,— had  the  Judge  the  power  to  have  the 
damages  sustained  by  reason  of  the  injunction  ascertained 
by  submitting  issues  to  a  jury?  As  the  order  submitting 
the  issues  to  the  jury  was  made  upon  the  motion  of  Mauney, 
the  surety,  apd  the  appeal  from  that  order  is  by  the  de- 
fendant, the  many  protests  made  and  questions  raised  by 
Mauney  must  pass  for  nothing  now,  as  he  is  not  the  appel- 
lant. It  is  sufficient  to  say  that  the  Code  §  192  does  not 
contemplate  that  a  separate  action  shall  be  brought  on  an 
injunction  bond,  but  that  the  damages  sustained  by  reason 
of  the  injunction  shall  be  ascertained  by  proceedings  in  the 
same  a<;tion  and  in  a  mode  most  expeditious  and  least  ex- 
pensive to  the  parties,  consistent  with  the  due  administra- 
tion of  justice  and  with  orderly  proceedings.  C.  C,  P.  §  192 
expressly  declares  that  ^^  the  damages  may  be  ascertained 
by  reference  or  otherwise,  as  the  Judge  shall  direct."  The 
Judge  accordingly  did  direct  a  reference,  and  that  the  cause 
fihoiild  be  retained  until  the  report  came  in  to  be  passed 
upon.  When  the  report  was  made  to  a  succeeding 
term  and  the  exceptions  were  filed  thereto  which  raised 
such  issues  of  fact  as  the  Judge  then  presiding  thought 
were  most  fitting  to  be  submitted  to  a  jury,  it  was  compe- 
tent for  him  to  make  the  order  and  was  not  at  all  inconsis- 
tent with  the  order  of  reference  made  by  the  preceding 
Judge. 

We  do  not  decide  that  a  jury  trial  in  such  cases  is  a  mat- 
ter of  right  under  the  constitution,  because  the  question  is 
not  presented  by  the  appeal.  It  was  not  denied  but  was 
allowed  here,  and  it  is  from  that  order  that  the  appeal  was 
taken.  As  the  statute  before  cited  seems  to  place  such  re- 
ferences under  C.  C.  P.  §  192  within  the  control  of  the  Court 
by  declaring  that  the  damages  may  be  ascertained  as  the 
Judge  may  direct,  certainly  there  is  no  inhibition  against 
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the  course  adopted  by  him  in  a  case  where  the  facts,  as  here, 
are  complicated  and  many  grave  questions  arise. 

We  are  of  opinion  that  the  Judge  had  the  power  to  order 
the  issues  raised  by  the  exceptions  to  be  submitted  to  a  jury, 
and  that  the  making  such  order  was  but  in  performance 
and  a  part  of  the  general  order  of  reference.  Whether  all 
the  charges  allowed  by  the  referee  are  or  were  intended  to 
be  covered  by  the  undertakinjs;,  or  whether  the  maxim  ap* 
plied  by  him  that  '^  no  one  shall  take  advantage  of  his  own 
ivrong  "  precludes  the  defendant  from  proof  of  benefits  put 
upon  the  property  while  in  its  possession  under  the  injunc- 
tion order  of  the  Court,  are  questions  which  do  not  now 
come  before  Us. 

We  are  of  opinion  that  the  undertaking  is  not  void  be- 
•cause  it  specifies  no  amount  in  which  the  signers  to  it  are 
bound,  and  that  the  requirement  of  0.  0.  P.,  §  192,  in  that 
particular  is  only  directory,  as  the  sum  to  be  fixed  is  for  the 
benefit  of  the  party  enjoined,  by  satisfying  him  that  it  is 
large  enough  to  cover  th^  probable  damages,  and  that  he 
may  see  that  the  sureties  are  responsible  men  for  the  amount. 
The  purpose  is  indemhity.  The  defendant  here  is  satis- 
fied with  the  undertaking  and  we  do  not  see  that  the  surety 
<5an  impeach  his  voluntary  undertaking. 

No  error. 

Pbr  Curiam.  Judgment  affirmed. 


<X)NSIJ>£R  BUSUEE  and  others  v.  LEWIS  M.  SUJtLES  and  others. 
Fraetiee—Diseretionary  Power — Reference— Amendment— -Interest. 

1.  It  is  not  error  for  the  C  ^urt  below  to  set  aside  a  reference  for  th& 
statement  o!  an  account,  after  the  repoit  has  been  made  and  excap-^ 
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tions  filed,  and  proceed  to  try  the  case  ;  such  action  is  a  matter  of 
discretion  and  not  reviewable  by  this  Court. 

2.  Nor,  in  such  case,  is  the  exercise  of  the  discretionary  power  of  the 
Court  below  in  refusing  to  allow  the  defendants  to  amend  their  an— 
swer,  reviewable  by  this  Court. 

3.  In  an  aption  by  heirs-at-law  against  an  administrator  when  the  final 
account  6t  the  administrator  showed  a  net  balance  in  his  hands  due 
the  Ist  of  Dec.  1858  ;  Held,  that  the  defendant  is  liable  for  interest 
from  that  date,  it  being  more  than  two  years  from  the  death  of  the 
intestate  and  no  reason  appearing  why  the  amount  should  have  re- 
mained in  his  hands. 

Civil  Action,  tried  at  Spring  Term,  1878,  of  IlARRNBTr 
Superior  CJourt,  before  Moore^  J. 

The  principle  facts  appear  in  same  case,  77  N.  C,  62,  and 
those  material  to  the  points  now  decided  by  this  Court  are 
stated  in  its  opinion.  Judgment  for  plaintiffs.  Appeal  by 
defendants. 

Messrs.  71-  H.  Sutton  and  Alex'r.   Graharriy  for  plaintiffs. 
Messrs.  N.  McKay  and  Guthrie  ^    Carr,  for  defendants. 

Fairoloth,  J.  This  cause  was  referred  for  the  statement 
of  an  account  at  Fall  Term,  1877,  and  the  referee  filed  his 
report  at  the  next  term  of  the  Court.  The  defendants  filed 
exceptions  to  the  report,  and  on  plaintiff^s  motion  His 
Honor  set  aside  the  reference  and  proceeded  to  try  the  case^^ 
The  defendants  urged  that  the  Court  had  no  authority  at 
that  stage  of  the  matter  to  set  aside  the  order  of  reference. 
We  think  he  did  have  the  power,  and  that  the  exercise  of 
his  discretion  in  regard  thereto  is  not  reviewable  in  thia 
Court,  as  it  is  in  a  certain  class  of  references  under  C.  C.  P. 

The  defendants  then  moved  to  be  allowed  to  amend  their 
answer,  so  as  to  present  an  issue  not  then  raised  by  the 
pleadings,  which  was  refused.  This  we  think  was  a  matter 
of  discretion  and  not  appealable.    The  cause  has  been  in 
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this  Court  once  before — 77  N.  C.  62 — ^after  it  had  beea 
submitted  to  trial  on  its  merits  below,  and  we  fail  to  disdov- 
^r  from  any  part  of  the  record  in  either  Court  that  the  de- 
fendant is  injured  by  the  refusal  to  allow  him  such  amend- 
ment. 

The  plaintiff  then  introduced  a  county  court  judgment 
against  the  defendant  for  the  amount  now  claimed,  and 
moved  for  judgment  accordingly.  His  Honor  held  that 
there  was  no  issue  presented  by  the  pleadings  for  the  jury 
And  gave  judgment  for  the  balance  due — $699,93, — ^with 
interest  from  1st  day  of  December,  1858.  In  this  we  per- 
ceive no  error. 

The  defendant,  however,  insisted  that  the  judgment  is 
erroneous,  in  that  it  allows  interest  from  December  1st, 
1858,  instead  of  April  5th,  1870.  The  record  now  before 
us  is  not  as  complete  as  good  practice  requires,  bwt  we  ex- 
tract the  following  facts  as  pertinent  to  the  question  of  date 
•of  interest: — 

Sometime  in  1857  the  defendant  as  administrator  of  Pati- 
ence Bushee  recovered  the  county  court  judgment  referred 
to,  and  in  May  1858,  the  collection  of  the  same  in  part  was 
restrained  by  a  Court  of  Equity.  What  further  proceed- 
ings were  bad  under  the  injunction  does  not  appear.  The 
above  judgment  is  the  basis  of  the  present  claim.  In  this 
action  the  plaintiffs  allege  in  their  complaint  that  the  defen- 
dant, L.  M.  Surles,  in  1870,  filed  his  final  account  as  admin- 
istrator as  aforesaid,  with  the  Judge  of  Probate  in  said 
county,  ^'  showing  a  net  balance  in  his  hands  due  the  Ist 
-of  December,  1858,''  and  this  allegation  is  not  denied  by 
the  answer,  but  substantially  admitted.  Upon  these  facts 
it  is  clear  that  the  defendant  is  liable  for  interest  from  that 
-date,  it  being  two  years  or  more  from  the  death  of  the  in- 
testate, and  no  reason  appearing  why   the  amount  should 
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remain  in  the.  adminiBtrator's  hunds.    Let  judgm^nt^  be 
entered  heie  for  the  plitintiffB. 
No  error. 

Per  Curiam.  Judgment  affiri^ed. 


WILLIAM  M.  TANKABD  T.  SALLIE  A.  TANKARD  and  others. 
Prattice—hmet — Inconsistent  Findings^New  Trial. 

1.  Where  the  issues  submitted  to  the  jury  on  the  trial  in  the  Court 
below  were  confused,  it  was  not  error  to  set  aside  the  verdict  and 
order  a  new  trial. 

3.  Where  in  an  action  to  recover  land,  the  replication  of  the  plaintifit 
admitted  the  open  and  notorious  possession  of  defendants'  ancestor 
when  plaintiff  purchased,  and  on  the  trial  the  jury  found  that  de- 
fendants' ancestor  had  certain  equitable  rights  against  plaintiff^s 
vendor,  and  also  found  that  the  plaintiff  was  a  bona  fide  purchaser 
for  value  without  notice ;  2i  was  hdd^  thit  the  posdession  of  defen- 
dants' ancestor  wa9  actual  notiee  to  plaihtiff  of  his  equities  in  the 
Imd,  and  that  the  facts  admitted  and  the  findings  of  the  jury  were 
inconsistent  and  contradictory,  and  a  new  trial  was  properly  or- 
dered. 

{Edwjrds  v,  Thompson,  71  N.  0. 177,  cited  and  approved.) 

Civil  Action  to  recover  Land,  tried  at  Spring  Term^ 
1878,  of  BfiiiuFORT  Superior  Court,  before  Henry,  J. 

The  facts  stated  in  the  opinion  are  deemed  sufficient  to 
present  the  points  decided  by  this  Court.  The  plaintiflT 
moved  for  judgment,  but  His  Honor  held  that  the  issues 
were  confused  and  that  he  could  not  render  judgment 
thereon,  and  ordered  them  to  be  reformed  and  granted  a 
new  trial,  from  which  ruling  the  plaintiff  appealed. 
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^  Messrs.  J.  E.  Shepherd  and  G.  H.  Brown j  Jr.,  for  plaintiff. 
Mr.  D.  if.  Carter^  for  defendants. 

Faibcloth,  J.  His  Honor  ordered  a  new  trinl  on  the 
ground  thistt  the  issues  were  confused,  and  he  could  render 
-no  judgment  From  this  order  the  plaintiff  appealed^  and 
•says  he  is  entitled  to  a  judgment  according  to  the  verdict 
on  the  second  and  third  issues,  notwithstanding  the  verdict 
on  the  other  issues  and  the  facts  admitted  in  the  pleadings. 
Some  ef  the  issues  submitted  were  badly  constructed,  and, 
with  a  single  response,  are  without  meaning.  For  ,e:|[am- 
pie — **Did  said  O.  H.  P.  Tankard  purchase  said  land  for 
benefit  of  said  Ransom  Tankard,  and  his  family,  under  an 
agreement  with  Ransom  to  that  effect,  and  did  said  Ran- 
som remain  in  possession  under  that  agreement  as  long  as 
he  lived,  or  was  the  possession  of  said  Ransom  and  his  fa;n- 
ily  permitted  by  said  Oliver,  as  a  gratuity  on  the  part  of 
said  Oliver?"    Answer— "  Yes." 

But  this  is  not  the  principal  diflSculty  in  the  way  of  the 
plaintiff.  It  appears  from  the  findings  on  the  issues,  that 
the  vendor  of  the  plaintiff  in  1849  attended  the  sale  of  his 
brother's  land,  and  by  his  representations  suppressed  bid- 
ding, and  by  express  agreement  purchased  the  land  in  trust 
for  the  benefit  of  his  brother  and  family,  and  if  we  under- 
stance  the  substance  of  the  findings,  this  agreement  and 
understanding  existed  between  the  two  brothers  until  Ran- 
som's death,  in  1872. 

The  verdict  on  the  second  and  third  issues,  on  which 
plaintiff  demands  judgment,  is,  that  the  plaintiff's  vendor 
has  not  been  paid  the  purchase  money  and  charges  on  the 
land,  and  that  the  plaintiff  is  a  bona  fide  purchaser  for 
value,  and  without  notice  of  defendants'  equities.  The 
plaintiff  purchased  in  1869.  It  is  admitted  by  plaintiff  in 
his  replication  that  said  Ransom  was  in  possession  of  the 
land,  cultivating  and  otherwise  using  it  from  1849  until 
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his  death  in  1872,  and  that  since  his  death  the  defendants 
have  used  it  in  the  same  way,  and  this  is  substantially  the 
finding  of  the  jury  on  other  issues.  Here^  then,  was  notice 
to  the  plaintiff  at  the  time  he  purchased,  of  an  actual  pos- 
session by  a  third  person,  which  gave  him  notice  of  all  the 
equities  of  sm^h  third  person.  In  Edioards  v.  Thompsoriy  71 
N.  C.  177,  it  was  held  by  this  Court  that  the  possession  of  a 
tenant  was  notice  of  the  landlord's  equities  to  the  purcha- 
ser, although  he  lived  in  another  State  and  did  not  in  fact 
have  knowledge  of  the  tenant's  possession.  Open,  notori- 
ous, and  exclusive  possession  puts  a  purchaser  upon  inqui- 
ry, and  is  notice  of  every  fact  which  he  could  have  learned 
by  inquiry.  The  plaintiff  therefore  was  a  purchaser  with 
notice  of  the  defendants'  ancestors'  equitable  rights  to  re- 
deem the  land,  if  in  fact  he  had  not  made  the  pa^^ments, 
and  still  on  the  third  issue  the  finding  is  that  the  plaintiff 
purchased  without  notice.  We  agree  with  His  Honor  not 
only  that  the  issues  were  confused,  but  that  the  findings 
and  facts  admitted  were  inconsistent  and  contradictory,  and 
that  a  new  trial  was  properly  ordered. 
No  error. 

Per  Curiam.  Judgment  affirmed. 


C.  H.  BERNHEIM  v.  T.  R.  VTARING  and  D.  G.  MAXWELL. 
Practiee'-Jury  Trial. 

It  is  the  constitutional  right  of  every  litigant  to  have  the  issues  of  fact 
joined  in  the  progress  of  his  cause  determined  bj  a  jury,  except 
where  he  voluntarily  waives  the  privilege  ;  and  therefor*  a  compul- 
sory reference  of  such  issues  to  the  determination  of  a  sinele  person 
is  error. 
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"  Civil  Action  commenced  in  Cabarrus  and  removed  to 
And  tried  at  January  Special  Term,  1878,  of  Rowan  Supe- 
rior Court,  before  Kerr^  J. 

At  Fall  Term,  1876,  the  plaintiff  moved  for  a  reference 
-to  the  clerk  to  state  an  account  of  partnership  dealings  be- 
tween him  and  defendant,  Waring,  to  ascertain  the  amount 
due  plaintiff  as  alleged  in  his  complaint.  The  defendant, 
Maxwell,  was  surety  upon  a  bond  of  his  co-defendant  con- 
ditioned for  the  faithful  performance  of  the  partnership 
contract.  The  said  motion  was  opposed  by  Maxwell,  and 
thereupon  an  order  was  made  as  follows:  "  Referred  to  J. 
M.  Horah,  clerk,  to  state  an  account,  not  to  prejudice  D.  G. 
Maxwell."  The  account  was  taken  and  filed  at  the  subse- 
-quent  term,  to  which  no  exceptions  were  either  then  or 
since  made.  Certain  depositions  tending  to  show  that 
Waring  did  not  owe  plaintiff  were  considered  by  the  referee 
in  taking  the  account.  When  the  case  was  called,  the  de- 
fendant. Maxwell,  demanded  that  the  issues  be  tried  by  a 
jury,  after  being  refused  leave  to  file  exceptions  to  the  re- 
feree's report.  The  Court  declined  to  allow  a  jury  trial  and 
-confirmed  the  report  and  gave  judgment  accordingly,  and 
•defendant^  Maxwell,  appealed. 

Mr,  Kerr  Craigcy  for  plaintiff. 
Mr.  W.  H,  Bailey^  for  defendant. 

Faircloth,  J.  The  constitution  guarantees  the  right  of 
-trial  by  jury  to  every  one,  and  no  one  can  be  deprived  of  it 
-except  by  his  or  her  consent  When  this  consent  is  once 
given  and  some  other  mode  of  trial  is  adopted  in  the  due 
^course  of  proceeding,  the  right  is  gone  and  the  suitor  can 
no  more  return  to  it ;  but  until  it  is  given  or  waived  or  lost 
by  negligence  it  remains  unimpaired  by  any  order  of  Court 
-or  by  any  action  of  other  parties. 

In  the  present  case  defendant  Maxwell  opposed  the  mo- 
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tion  for  Af  reference  to  etatethe  partnership  account  between 
Waring  and  tt^  ^plaintiff.  Tb0  refere&ce,  however,  was 
made  without  prejudice  to  hiiii'>  M^EWell. '  At-  Fall  TenUr 
1877»  the  cause  was  continued  and  this  record  made:  ^'  Re- 
port of  referee  filed*— open  for  exceptions.'-  At  the  follow- 
ing special  term  of  the  Court  held  in  January/beiug  the 
first  after  the  Fall  Term,  the  defendant^  Maxwell  demand- 
ed a  jury  trial  of  the  issues,  having  first  asked  leave  to  file 
exceptions  to  the  report  and  been  refused/'  His  Honor  re- 
fused the  motion  and  confirmed  the  report  and  rendered 
judgment  accordingly  for  the  plaintiff.  No  reason  is  given 
why  the  defendant  was  not  allowed  to  file  exceptions  to  the 
report  and  have  such  material  issues  as  were  thereby  raised 
submitted  to  a  jury,  and  we  are  unable  to  see  any  our- 
selves. Counsel  have  urged  in  this  Court  that  exceptions 
can  be  filed  as  a  matter  of  right  in  the  party,  only  at  ihe 
term  when  the  report  is  filed,  and  that  after  that  time  they 
may  be  filed  or  not  at  the  discretion  of  the  Court.  If  that 
be  the  rule  it  has  no  bearing  in  this  case^  for  the  reason  that 
at  Fall  Term,  1877,  when  the  report  was  filed  it  was.  left 
"open  for  exceptions  "  by  the  Court.  This  meant  either  that 
either  party  might  subsequently  put  in  exceptions  as  of 
that  term  and  as  a  matter  of  right,  or  that  the  Court  in  its 
discretion  would  allow  the  parties  to  file  exceptions  at  some 
future  time,  but  at  what  time  is  not  indicated.  In  either 
view  the  parties  neither  waived  nor  lost  their  right  to  file 
exceptions,  because  no  laches  will  be  imputed  to  any  one 
who  avails  himself  of  time  granted  by  the  Court. 

It  is  quite  plain  that  defendant  Maxwell  from  the  outset 
intended  to  have  his  case  submitted  to  a  jury,  and  it  is 
equally  clear  that  he  has  not  consented  to  any  other  mode 
of  trial. 

Error. 

Per  Curiam.  Judgment  reversed* 
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.  STRAUS,  HABTMAN,    HOFFUN  A  Co,  v.  L.  P^  BEAJIDSLBY, 
Adiii'r.  and  othen. 

U  UtMJjii4^.U>  whose  4«citi«iL  are  MfenedbolhtheMwaodt^^ 
of  a  ca^e  pader  C.  C,  P.  £  840  should  fail  to  find  4he  fa^fbUy;  and 
diadnoUj^yM  that  his  oonchieiona  of.  law  cannot  )t>e  reviewed  on.  ap- 
peal, the  caae  will  be  i^manded  for  a  fuller  finding  on  the  facts. 

8.  It  is  the  daty  of  an  appellant  excepting  to  the  rejection  of  evidence 
to  set  forth  the  evidence  offered,  so  that  the  appellate  Court  may 
judge  of  the  propriefgr  oi  its  rejection. 

a.  If  suit  be  brought  March  aotk  1872  on  a  cause  of  action,  founded  on 
simple  contract,  arishig  subsequent  to  Aug.  1st  1800,  and  such  action 
be  dismissed  for  want  of  jurisdiddon^  iuMaroh  )8f4,  the  pi^  of  the 
statute  of  limitation  will  not  avail  against  a  second  suit  on  the  same 
cause  of  action  begun  Deo.  Slst  1874. 

4*  Where  several  persons  undertook,  in  the  sum  of  one  hundred  dol- 
lars each  that  if  a  certain  mercantile  firm  should  furnish  J.  L.  P.,  as 
agent  for  said  firm,  with  goods  for  sale  oa  commission  or  oikerwUe^*^ 
in  default  of  his  fairly  settling  and  accounting  with  said  firm,  they 
would  pay  the  amounts  for  which  they  were  respectively  bound ; 

(1)  That  the  obligation  was  to  guaranty  the  contract  of  J.  L.  P.  and  was 
therefore  absolute  and  unconditional ;  and  that  the  makers  of  the 
paper  were  not  entitled  to  notice  from  the  firm  of  the  delivery  of  the 
goods,  nor  of  the  failure  of  J.  L.  P.  to  pay  for  the  same  accompanied 
with  a  demand  on  the  guarantors. 

2)  That  the  obligation  was  not  restricted  to  accountability  for  the  first 
lot  of  goods  delivered,  but  was  intended  to  secure  the  firm  from  losa 
in  their  successive  dealings  with  J.  L.  P.,  and  provide  them  a  con- 
tinuing indemnity. 

Sembl/e^  that  the  obligation  bound  the  makers  only  for  the  acts  of  J.  K 
P.  as  agent,  and  not  for  absolute  purchases  made  by  him. 

(Suiliff  V.  Lunsford,  8  Ire.  818 ;  W7Ute9ide$  v.  Twittj/y  lb.  481 ;  SkUling- 
tan  V.  Allison,  2  Hawks  347 ;  Morrison  v.  ConeUy,  2  Der.  288 ;  WU- 
Utm9  V.  Collins,  2  Car.  L.  B,  882,  cited  and  approved.) 

(Rodman,  J,  Dissenting,  cited  Williams  v.  CoUins,  2  Car.  L.  R.  882 ; 
SheweU  v.  Knot,  1  Dev.  404;  Draughan  v.  Bunting,  9  Ire.  10 ;  Beeker 
T.  SaufiderSi  6  Ire.  880 ;  Spencer  v.  Carter,  4  Jones  287.) 
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Civil  Action,  tried  at  Spring  Term,  1877,  of  Pitt  Supe- 
rior Court,  before  Eure^  J. 

This  action  was  brought  upon  an  instrument  of  writing  as 
set  out  in  the  opinion,  and  upon  the  trial  before  a  Justice  of 
the  Peace,  the  defendant  pleaded  general  issue,  statute  of 
limitations,  payment,  accord  and  satisfaction,  and  a  want  of 
notice  and  demand.  Judgment  v/as  rendered  for  the  plain- 
tiffs, and  the  defendant  appealed  to  the  Superior  Court. 

The  case  states :  Upon  the  trial  in  the  Court  below,  in 
^rder  to  repel  the  bar  of  the  statute  of  limitations,  the 
plaintiffs  offered  in  evidence  the  record  of  an  action  brought 
upon  the  same  bond,  the  summons  in  which  was  issued  on 
the  20th  of  March,  1872,  served  on  all  the  defendants,  and 
that  the  said  action  was  dismissed  at  March  Term,  1874,  for 
want  of  jurisdiction.  The  summons  in  the  present  action 
was  issued  on  the  31st  of  December,  1874,  and  served  on 
W.  K.  Delany,  administrator  of  W.  B.  Eborn,  and  during 
the  pendency  of  the  action,  Delany  died,  and  Beardsly  was 
made  a  party  defendant  as  administrator  d.  b.  n.  of  Eborn. 

The  plaintiffs  offered  in  evidence  the  deposition  of  Stern 
Hartman,  one  of  the  plaintiffs,  taken  during  the  pendency 
^f  the  original  action  by  a  commissioner  of  affidavits  for 
North  Carolina,  in  the  city  of  Baltimore.  Notice  of  taking 
the  deposition  was  given  to  the  attorney,  who  represented 
-all  the  defendants,  except  the  defendant  administrator, 
ivhose  attorney,  before  the  date  of  the  notice  to  take  depo- 
sitions, filed  an  answer  for  defendant  administrator,  and  the 
other  attorney  also  filed  answers  for  the  other  defendants. 
The  deposition  was  taken,  sent  to  the  clerk  and  opened  in 
open  Court. 

The  defendants  objected  to  the  reading  of  the  deposition 
upon  the  ground:  1. — That  the  deponent  was  a  party 
plaintiff*  and  incompetent  because  J.  L.  Paul,  plaintiffs' 
agent,  was  dead  at  the  time  the  deposition  was  taken.  2. — 
That  there  was  no  notice  of  taking  the  same  served  on  the 
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representative  of  W.  B.  Eborn,  or  his  attorney.  3.— That 
the  deposition  was  taken  in  another  suit  of  which  the 
Court  had  no  jurisdiction.  The  objection  was  sustained 
and  the  plaintifis  excepted. 

The  plaintiffs  then  offered  the  deposition  of  D.  S.  Stewart^ 
taken  by  the  commissioner  as  aforesaid,  to  which  the  defen- 
dants objected.  Objection  overruled.  The  deponent  testi- 
fied that  in  1860-'61,  he  was  the  shipping  clerk  of  plaintiffs^ 
and  that  the  paper  writing  (sales  and  transactions  between 
plaintiffs  and  Paul),  is  a  bill  of  goods  sold  and  delivered  ta 
James  L.  Paul,  doing  business  at  Greenville,  N.  C,  at  or 
about  the  dates  as  charged.  Deponent  attended  to  packing 
and  shipping  the  goods.  The  account  was  just  and  correct, 
and  prices  the  same  as  paid  by  other  customers  at  the  date& 
of  sale. 

The  plaintiffs  further  proved  that  Paul  died,  insolvent 
in  1870,  and  that  demand  was  made  upon  his  administrator 
to  pay  the  amount  of  the  bill  of  goods.  And  demand  wa& 
also  made  upon  Delaney,  administrator  of  Eborn,  some  time 
after  the  death  of  Paul,  and  before  this  action  was  brought* 

The  defendants  insisted  that  the  plaintifife  could  not  re- 
cover; 1. — Because  there  was  no  evidence  of  the  existence 
of  any  such  firm  as  that  of  the  plaintiff  at  the  time  the  ac- 
tion was  brought,  and  that  it  could  only  be  maintained  by 
the  surviving  member  of  the  same.  2. — Because  the  terms 
of  the  guaranty  were  not  complied  with  by  the  plaintiffs* 
3. — Because  the  guaranty  of  defendants  was  to  pay  for 
such  goods  as  plaintiffs  might  deliver  to  Paul  as  their  agent^ 
and  the  evidence  was  that  the  sale  was  an  absolute  one  from 
plaintiffs  to  Paul ;  and  the  guaranty  was  not  a  continuing^ 
one,  but  confined  to  the  first  transaction  between  Paul  and 
plaintiff,  and  all  goods  obtained  by  Paul  were  paid  for* 
4. — Because  there  was  no  evidence  that  the  paper  writing 
declared  on  was  accepted  by  plaintifis,  and  no  notice  was 
given  to  defendants  that  plaintiffs  intended  to  act  under  it ; 
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nor  was  notice  given  to  the  defendants  of  the  ^les  made  to 
Paul,  or  of  the  default  of  Paul,  until  1872.  5.— That 
plaintiffs'  cause  of  action  is  barred  hy  the  statute  of  limi- 
tations. 

His  Honor  being  of  opinion  with  defendants  dismissed 
the  action^  and  the  plaintiffs  appealed. 

Messrs.  Battle  f  Mordecaij  for  plaintiffs. 
Messrs.  Jarvis  ^  Sugg^  and    Gilliam  ^  GaUing^  for  defen- 
dants. 

Smith,  C.  J.  This  action  was  commenced  on  the  31st 
day  of  December,  1874,  before  a  Justice  of  the  Peace,  and' 
upon  the  following  contract : — 

"GiBENViLLB,  N.  C,  August  1, 1860. 
We,  the  undersigned,  acknowledge  ourselves  indebted  to 
the  firm  of  Straus,  Harlman,  Hofflin  k  Co.  in  the  sum  of 
one  hundred  dollars  each,  for  payment  of  which  well  and 
truly  to  be  made,  we  bind  ourselves,  our  executors,  admin- 
istrators and  heirs.  The  condition  of  the  above  obligation 
is  such  that  if  the  said  firm  of  Straus,  Hartman,  Hofflin  & 
Go.  shall  furnish  James  L.  Paul  as  agent  for  them,  with 
goods  for  sale  on  commission  or  otherwise,  and  the  said 
Jan^es  L.  Paul  shall  thereafter  fully  and  fairly  settle  and 
account  for  the  said  goods,  then  the  above  obligation  to  be 
void  ;  otherwise  to  be  and  remain  in  full  force  and  effect.'' 

The  contract  is  executed  by  W.  B.  Eborn,  the  defend- 
ant's int^tate,  and  fifteen  other  persons. 

The  record  of  proceedings  ia  very  imperfect,  but  its  omis- 
sions are  supplied  by  the  statements  contained  in  the  case 
sent  up  with  it  The  following  defences  are  made  to  the 
action.    (1.)  A  general  denial  of  liability  on  the  contract 
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(2.y  Th^'want  of  notice  to  the  intestate  of  the  delivery  of 
tbe^goods  to  Paul,  and  of  a  demand  of  payment.  (3.)  The 
bar  of  the  statute  of  limitations.  The  action  was  brought 
against  W.  K.Delaney,  the  administrator  of  W.  B.  Ebom, 
who  died  pending  the  suit^  and  the  present  defendant  as 
administrator  de  bonis  non  was  substituted  in  his  place. 

There  is  but  one  distinct  exception  of  the  plaintiffs  taken 
at  the  trial,  «nd  this  was  to  the  rejection  of  the  deposition 
of  the  plaintiff.  Stem  Hartman,  offered  in  evidence.  The 
deposition  had  been  taken  in  a  former  action  instituted  in 
the  Superior  Court  by  the  plaintiffs  against  the  first  admin- 
istrator of  the  intestate,  Eborn  and  others,  who  signed  the 
contract,  and  was  dismissed  for  want  of  jurisdiction.  The 
evidence  contained  in  the  deposition  is  not  set  out,  nor  the 
purpose  for  which  it  was  offered  stated,  and  we  are  conse^ 
quently  unable  to  see  that  it  was  either  relevant  or  compe- 
tent, or  that  any  injury  resulted  from  its  exclusion.  It  was 
the  duty  of  the  plaintiffs,  as  has  repeatedly  been  decided, 
to  show  that  the  rejected  evidence  was  competent  and  prop^ 
er.  Sutiif  V.  Lunsford,  8  Ire.  318;  Whiiesides  y.  Twitiy,  8. 
Ire.  431.    The  exception  must  be  overruled. 

The  evidence  given  by  the  plaintiffs  is  set  out  in  the  case, 
and  without  finding  any  fact,  the  Judge  who,  under  the 
agreement  of  parties  was  to  find  the  facts,  being  of  opinion 
that  the  plaintiffs  could  not  recover,  dismissed  their  action. 
But  we  are  not  informed  upon  what  grounds  the  action  is 
dismissed,  nor  which  of  the  defendants' objections  are  deem* 
ed  valid  and  fatal  to  the  plaintiffs'  recovery.  We  must 
therefore  in  reviewing  the  correctness  of  the  ruling  of  the 
Court  below,  assume  as  proved,  not  only  such  facts  as  are 
directly  testified  to,  but  such  as  may  be  reasonably  inferred 
from  the  evidence.  We  will  therefore  consider  the  defences 
set  up,  and  their  sufficiency  to  warrant  the  judgment  of 
the  Court  :— 

1.  The  statute  of  limitation  is  insisted  on  as  a  bar  to  the 
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action :  This  defence  is  not  tenable.  The  goods  were  de- 
livered te  Paul  in  August,  1860,  and  afterwards.  The  first 
action,  dismissed  for  want  of  jurisdiction,  was  commenced 
March  20th,  1872,  and  ended  at  March  Term,  1874^  of  the 
Court.  The  present  suit  was  instituted  on  December  31st,. 
1874.  Excluding  the  interval  during  which  the  statute  of 
limitations  was  suspended,  three  years  had  not  elapsed  from 
the  delivery  of  the  goods  when  suit  was  instituted,  and  the 
present  action  is  brought  within  a  year  after  the  termina- 
tion of  the  other.  The  plaintiffs  are  thus  relieved  from  the 
effects  of  the  lapse  of  time,  and  their  claim  protected.  The 
judgment  dismissing  the  action  is  in  substance  a  non-suit 
and  must  be  attended  with  the  same  legal  consequences  v 
and  a  non-suit  though  not  within  the  very  words  of  the  act,, 
has  been  held  by  express  adjudication,  and  long  and  uni- 
form practice,  to  be  within  its  scope  and  meaning.  Rev. 
Code,  ch.  65,  §  8.  SkiUingim  v.  Allison,  2  Hawks  347 ;  Mor- 
rison V.  CoTtelly,  2  Dev.  233. 

2.  The  contract  is  alleged  to  be  one  of  guaranty,  and  to 
require  notice  of  delivery  of  goods  under  it,  in  order  to  cre- 
ate a  liability  therefor :  It  is  true  in  ordinary  cases  of  guar- 
anty, such  as  letters  of  credit,  the  guarantor  can  not  be  made 
responsible  for  goods  sold  on  the  faith  of  it,  unless  notice  is 
given  him  in  a  reajsonable  time,  and  be  thus  afforded  an 
opportunity  of  securing  from  the  party  to  whom  they  are 
delivered  an  indemnity  against  loss  to  himself.  But  if  the 
undertaking  be  to  guaranty  the  contract  which  may  be 
made,  the  obligation  is  not  collateral  and  contingent,  but 
absolute  and  unconditional,  ai^d  no  notice  is  necessary. 
Williams  v.  Collins,  2  Car.  L.  R.  382.  Such  in  our  opinion 
is  the  contract  of  the  intestate.  It  is  in  the  form  of  a  penal 
bond,  and  lacks  oply  one  element,  a  seal,  to  make  it  such. 
The  undertaking  is  to  pay  a  certain  sum,  and  by  the  terms 
of  the  condition  it  is  discharged  oply  when  goods  have 
been  delivered  under  its  provisions,  by  actual  payment  of  the 
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purchase  price.  If  the  goods  are  delivered,  the  contract  is 
to  pay  for  them,  and  a  compliance  with  this  condition  is 
the  only  means  of  discharging  the  obligation.  It  thus  be- 
came the  duty  of  the  intestate  and  his  associates  to  ascertain 
for  themselves  if  the  plaintiffs  furnished  goods  to  Paul,  and 
that  they  were  paid  for,  and  no  notice  or  demand  was  neces- 
sary to  charge  them  with  the  debt. 

3.  The  contract  as  construed  by  the  defendant  applies 
only  to  a  delivery  of  goods  to  Paul,  as  agent  of  the  plain- 
tiff, for  sale  on  commission  or  other  compensation,  and  is 
confined  to  a  single  transaction ;  and  it  is  insisted  that  the 
dealings  between  these  parties,  as  disclosed  by  the  evidence 
and  account  exhibited,  are  those  of  vendor  and  vendee,  and 
are  outside  the  protection  of  the  contract. 

If  we  admit  this  to  be  the  true  and  proper  meaning  of  the 
undertaking,  and  we  are  inclined  to  do  so,  we  are  not  pre* 
pared  to  say  it  does  not  embrace  the  transactions  now  under 
investigation.    The  evidence  shows  a    delivery  of  goods 
shortly  after  the  contract  was  entered  into,  at    different 
times  and  atspecified  prices,  and  the  witness  speaks  of  it  as  a 
sale.    But  the  entry  on  the  plaintiffs'  books  specifying  th^ 
articles  delivered,  their  dates  and  prices,  would  be  similar 
in  all  probability,  if  they  were  transmitted  to  an  agent  for 
disposal,  and  is  but  a  detailed  memorial  of  the  transaction. 
The  terms  and  conditions  on  which  the  deliveries  were  made 
are  not  shown,  nor  the  true  character  of  the  dealings  re- 
vealed in  the  evidence.     In  the  absence  therefore  of  any 
findings  of  fact  by  the  Judge,  we  cannot  declare  these  deal- 
ings not  embraced  in  the  intestate's  obligation.    The  facts 
should  have  been  reported,  as  found  by  the  Judge,  and  not 
meagre  evidence  set  out  instead,  in  order  that  we  may 
properly  apply  the  principles  of  law  which  control  and  gov- 
ern them. 

In  our  opinion  the  obligation  is  not  restricted  to  one  act 
of  delivery,  but  was  intended  to  secure  the  plaintiffs  front 
5 
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loss  in  their  successive  dealings  with  Paul,  and  provide  for 
them  a  continuing  indemnity.  The  cause  must  be  re- 
manded in  order  that  the  true  character  of  the  transaction, 
and  the  terms  and  conditions  on  which  the  plaintiffs'  de- 
livered the  goods  may  be  ascertained,  and  the  liability  if 
any  incurred  by  the  intestate  in  regard  to  them,  deter- 
mined. 

The  judgment  below  was  erroneous  and  is  reversed  and 
the  cause  remanded.    Let  this  be  certified. 

Rodman,  J.,  Dissenting.  I  do  not  concur  in  the  judg- 
ment of  the  Court.  I  think  the  judgment  below  dismissing 
the  action  should  be  affirmed.  It  is  clear  to  me  that  taking 
all  the  evidence  for  the  plaintiffs  as  true,  thej'^  have  failed 
to  make  out  a  case  entitling  them  to  recover.  Oh  the  con- 
trary the  case  presented  by  them  is  fatally  defective: — 

1.  The  writing  signed  by  the  intestate  of  defendant,  and 
others,  which  the  plaintiffs  exhibit  as  the  foundation  of 
their  claim,  is  an  offer  to  guaranty  that  if  plaintiffs  would 
furnish  Paul  with  goods  to  sell  as  agent  for  plaintiffs,  he 
(Paul;  would  account  for  the  same,  or  that  in  case  of  his 
failure  to  do  so,  each  of  the  signers  would  severally  make 
good  his  proportion  of  the  loss  to  an  amount  not  exceeding 
$100.  The  form  of  the  writing  is  an  acknowledgment  of 
indebtedness  to  the  plaintiffs,  conditioned  to  be  void  in  a 
certain  case.  But  the  substance  and  effect  of  the  writing  is 
as  I  have  stated.  If  the  object  be  justice,  we  must  in  all 
cases  look  beyond  the  form  into  the  substance  and  effect  of 
a  contract ;  and  eepeciafly  is  this  true  of  commercial  instru- 
ments of  writing.  Men  of  business  are  rarely  acquainted 
with  the  forms  or  technicalities  of  the  law ;  and  in  order 
to  ascertain  the  intent  of  their  contracts,  we  must  construe 
them  without  reference  to  form  or  technicality.  The  writ- 
ing, however  else  it  may  be  construed,  could  be  nothing 
but  an  offer.    The  plaintiffs  on  receiving  it  were  not  bound 
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to  intrust  Paul  with  goods  to  sell  as  their  agent,  and  no 
contract  was  completed  between  them  and  the  signers  of 
the  offer,  until  its  acceptance  was.  notified  in  some  way  to 
the  signers.  No  authority  need  be  cited  for  this,  but  I  re; 
fer  to  2  Pars,  on  Contracts,  12.  Notice  of  assent  may  often 
be  inferred  from  the  conduct  of  the  parties,  but  I  find  no 
evidence  of  it  in  this  case. 

In  the  case  of  an  offer  to  guaranty  payment  for  goods  to 
be  sold,  or  the  fidelity  of  an  agent  to  be  intrusted  with 
goods  for  sale,  it  has  been  held  that  notice  is  required,  not 
merely  of  assent  to  the  offer,  but  of  the  fact  that  the  agent 
has  actually  been  intrusted  with  goods  for  sale,  according 
to  the  contract ;  and  some  cases  say  the  guarantor  should 
be  notified  of  the  value  of  tlie  goods.  2  Pars,  on  Contracts, 
12,  ei  seq. 

I  refer  to  two  cases  only,  not  only  because  they  are  in 
point,  but  they  settle  the  question  discussed  in  this  Court  in 
SheweUv.  Knox,  1  Dev.  404:  On  the  25th  of  September, 
1832,  Calvin  Jones  (of  Raleigh)  wrote  to  the  plaintiffs,  mer- 
chants in  New  York,  offering  to  become  security  for  any 
goods  Miss  Miller  might  purchase,  &c.  The  plaintiffs 
thereupon  sold  goods  to  Miss  Miller  on  the  faith  of  the 
guaranty  which  they  kept,  but  gave  no  notice  thereof  to 
the  defendant.  Miss  Miller  failed  to  pay ;  suit  was  brought 
against  the  defendant,  and  the  Supreme  Court  of  the  United 
States  gave  judgment  for  him,  on  the  ground  of  the  want 
of  notice  that  his  offer  had  been  accepted  and  acted  on. 
Adams  v.  Jones.  12  Pet.  207.  The  second  case  is  Reynolds 
V.  Douglass^  12  Pet.  497,  and  is  to  the  same  effect.  It  is  to 
be  noted  that  in  both  these  cases  the  letter  offering  to  guar- 
anty was  addressed  to  a  particular  firm. 

As  an  authority  that  no  notice  was  required  in  this  case, 
the  Court  cites  "W  illiams  v.  Collins,  2  Car.  L.  R.  382,  decided 
as  far  back  as  1816.  In  my  opinion  the  decision  does  not 
support  the  proposition.    The  instrument  on  which  the  ac- 
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tion  was  brought  was  addressed  by  the  defendant  to  the 
plaintiffs,  and  was  in  substance  this :  ^'  If  you  will  sell 
Henry  a  vessel,  &c.,  I  will  guaranty  any  contract  he  may 
enter  into  with  you  for  the  same,  &c*'  On  the  failure  of 
Henry  to  pay  his  note  given  for  the  articles  bought,  plaintiff 
sued  and  got  judgment  against  him.  The  defence  was  that 
by  due  diligence  plaintiff  might  have  made  his  judgment 
out  of  Henry,  and  that  by  his  want  of  diligence  he  had  dis- 
charged defendant.  The  Court  held  that  by  the  terms  of 
the  guaranty,  the  defendant  on  Henry's  failure  to  pay  be- 
came absolutely  bound  to  pay  the  debt,  and  that  plaintiff 
was  not  bound  to  any  effort  to  collect  it  from  Henry.  I 
think  the  decision  was  right,  although  Taylor,  C.  J.,  dis- 
sented. But  there  was  no  question  as  to  notice,  and  the 
case  has  no  bearing  on  the  present.  Seawell,  JT,  said  the 
contract  was  an  absolute  one,  but  he  meant  only  that  it  be- 
came absolute  on  Henry's  failure  to  pay.  It  could  not  be 
absolute  at  its  making,  because  Henry  was  certainly  liable, 
and  defendant  only  on  his  failure.  Draughan  v.  Bunting ,  9 
Ire.  10,  a  later  and  leading  case,  defines  decisively  when  a 
contract  is  collateral ;  it  is  so  whenever  some  one  else  is  lia- 
ble in  the  first  instance,  and  the  promise  sued  on  is  super- 
added. See  also  JBeeker  v.  Saunders^  6  Ire.  880,  and  Spencer 
V.  Carter,  4  Jones  287. 

I  think  that  the  defendant  was  entitled  to  notice  that 
Paul  had  been  intrusted  with  goods  to  sell  as  plaintiffs' 
agent,  and  as  there  is  no  ^pretence  that  he  had  it,  he  was 
never  bound. 

2.  It  positively  appears  from  the  evidence  for  the  plain- 
tiffs that  the  offer  was  never  accepted  or  acted  on.  The 
plaintiffs  sold  Paul  goods.  They  do  not  say  that  they  in- 
trusted him  with  goods  to  sell  as  their  agent  The  defen- 
dant agreed  to  be  liable  only  for  Paul's  fidelity  as  an  agent, 
not  for  his  solvency  as  a  purchaser.  The  practical  differ- 
ence is  great,  and  needs  not  to  be  enlarged  on.    The  Court 
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«re  indined  to  agree  with  me  on  this  poiatw  If  my  opinion 
and  the  inclination  of  tbe  opinion  of  the  Oonrt  are  right, 
the  plaintifib  can  never  recover^  Why  hold  out  hopes  that 
can  only  lead  them  into  deeper  bogs  of  litigation?  If  their 
case  is  doomed  to  death,  give  it  quickly  the  coup  de  grace^ 
the  merciftil  blow  which  ends  hope  and  sufiiBriDgi  It  is  to 
tbe  plaintiffs'  interest  as  it  is  to  that  of  the  republic  ^^  vi  sit 
friis  Sbum/' 
Error* 

PsR  Curiam.    Judgment  reversed  and  cause  remanded. 


ANGUS  BLUE  and  othera  v.  DANIEL  BLUE  and  others. 

Piraetiee—Sale  of  Land  for  Division^Fraud— Irregular  Judgmenlh- 
Pureha$er--Mi9take. 

1.  A  Court  of  Equity  will  not  disturb  a  sale  of  land  for  diyision,  made 
by  a  commissioner  of  the  Ck>urty  after  a  decree  of  confirmation 
merely  beoa«se  of  an  advance  offidTed.in  the  price ;  Aliter,  if  an  ad- 
vance of  ten  per  cent  is  offered  before  confirmation. 

S.  C^enerallj,  such  a  sale  will  not  be  set  aside  after  confirmation  ezoep 
upon  the  ground  of  fraud,  but  *'  fraud"  should  here  be  understood  in 
its  largest  sense  as  including  those  cases  of  accident,  mistake  and 
surprise  of  which  it  is  unconscientious  to  take  advantage. 

d.  In  order  to  acquire  such  sanctity  as  will  make  it  inviolable  except 
for  tilie  causes  above  set  forth,  a  judgment  or  decree  must  be  regu- 
larly rendered  according  to  the  course  and  practice  of  the  Court* 
An  irregular  judgment  is  entitled  to  no  such  protection. 

4.  A  judgment  confirming  the  report  of  a  commissioner  selling  for 
division  rendered  without  notice  to  the  parties  in  interest  to  come 
in  and  oppose  the  same  if  so  advised,  is  an  irregular  judgment  and 
may  be  vacated  on  motion. 

5.  Except  in  tiie  case  of  an  order  merely  formal  and  of  course,  a  Pro- 
bate Court  has  no  power,  on  its  own  motion  and  without  application 
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from  any  party  in  interest,  to  make  any  order  in  an  action.    Such 
order  is  irregular  and  voidable,  if  not  void. 

6.  A  purchaser  at  a  sale  of  land  for  division  is  under  no  obligation  to 
disclose  his  opinion  that  the  area  of  the  land  is  greater  than  it  is 
described  to  be  at  the  sale. 

7.  A  Court  of  Equity  will  set  aside  a  judicial  sale  for  division  when  it 
appears,  (1)  that  the  commissioner  to  make  the  sale  sold  for  cash 
instead  of  on  credit  as  he  was  directed  by  the  Court  to  do,  and  (2) 

I ;  that  there  was  a  grave  mistake  as  to  the  area  of  the  land,  common 

to  all  parties. 
(Ashbee  v.  Cotoell,  Busb.  £q.  158 ;  Harriaon  v.  Brcuiley,  5  Ire.  Eq.  136  ; 

Huggins  v.  Fonvitte,  8  Dev.  893 ;  Howzer  v.  DeUinger^  1  Ire.  475 ; 

Clayton  v.  Janes,  68  N.  C.  407  ;  In  the  matter  of  Bost,  8  Jones  Eq. 

HfSf'i  WthoMm  V.  (MUway\f  67  N.  A  46t,  cited  and  approved.) 

Petition  for  Partition  of  Land  filed  in  1874,  in  the  Pro- 
bate Court,  and  heard  on  appeal  at  Fall  Term,  1877,  of 
Richmond  Superior  Court,  before  Seymour^  J. 

It  was  alleged  that  the  parties  were  tenants  in  common 
of  certain  lands  which  descended  to  them  as  heirs  at  law 
of  Malcolm  Blue.  The  plaintiffs  asked  for  an  order  of  sale 
for  partition,  which  order  was  granted,  a  sale  made  by  a 
commissioner  appointed  for  the  purpose,  his  report  return- 
ed and  confirmed  on  the  12th  of  December,  1876.  And 
shortly  thereafter  John  Campbell,  the  purchaser,  filed  an 
affidavit  stating  that  he  bought  a  certain  portion  of  the 
land  known  as  the  **  Mclntyre  tract/'  and  had  tendered  to 
the  commissioner  the  amount  of  the  purchase  and  demand- 
ed a  deed  for  title,  which  was  refused.  Thereupon  a  rule 
was  served  upon  the  commissioner  to  show  cause  why  he 
should  not  be  attached  for  contempt  in  refusing  to  make 
the  deed  in  accordance  with  the  decree  of  the  Court,  and 
on  the  day  after  the  service  of  the  rule,  notice  was  given  to 
the  commissioner  and  purchaser  of  a  motion  to  set  aside 
the  sale  of  said  tract  and  for  a  re-sale  of  same.  In  answer 
to  the  rule,  the  commissioner  stated  that  before  its  service 
upon  him,  the  parties  in  interest  bad  instituted  proceedings 
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to  set  aside  the  sale  upon  the  ground  of  certain  irregulari- 
ties in  conducting  the  same,  which  are  sufficiently  embo- 
died in  the  opinion  of  this  Court  delivered  by  Mr.  Justice 
JRoDMAN,  The  judgment  of  confirmation  was  set  aside  by 
the  Probate  Court  and  a  re-sale  of  said  tract  ordered.  His 
Honor  reversed  said  judgment  and  remanded  the  case  to 
the  end  that  the  commissioner  upon  receiving  the  amount 
of  the  purchase  money  execute  a  deed  for  the  land.  From 
which  ruling  the  petitioners  appealed. 

Messrs.  McNmll  ^  MNeiU,  J.  D.  Shaw  and  K  W.  Bay, 
fbr  plaintiffs. 

Messrs.  N.  McKay,  J.  W.  Hinsdale  and  B.  A.  Johnson,  for 
defendants. 

Rodman,  J,  It  is  admitted  that  the  rule  is  established 
that  a  Court  of  Equity  will  not  disturb  a  sale  of  land  made 
by  a  commissioner  of  the  Court  for  partition,  after  a  decree 
of  confirmation,  merely  because  of  an  advance  offered  in  the 
price.  It  has  been  said  generally,  that  such  a  sale  would 
not  be  set  aside  after  confirmation,  except  upon  some  cir- 
cumstances of  fraud.  Ashbee  v.  Gowell^  Busb.  Eq.  158  ; 
Harrison  v.  Bradley,  5  Ire.  Eq ;  136.  Probably  the  Court 
did  not  use  the  word  "  fraud  "  with  absolute  strictness ;  for 
<5ertainly  cases  of  accident,  mistake,  and  surprise  are  con- 
ceivable, which  would  call  upon  a  Court  to  set  aside  a  sale, 
as  strongly  as  a  case  strictly  of  fraud.  The  rule  is  only  an 
application  of  the  general  doctrine  which  prevails  in  all 
Courts,  that  no  order  or  proceeding  will  be  vacated,  unless 
application  for  that  purpose  be  made  in  apt  time,  and  where 
no  time  is  positively  prescribed,  apt  time  has  been  held  to 
be  before  any  proceeding  has  been  taken,  founded  on  the  one 
which  it  is  sought  to  vacate  or  modify.  This  doctrine  is 
not  only  just  aud  reasonable,  but  it  is  necessary  for  the  or- 
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derly  piogi'iiu  of  n  eauee  to  final  jadgment  If  %  Ooart 
ooold  iw  wlkd  ob  «t  thepleasare  of  a  «aitor  to  go  back  and 
TOvkw  every  proyioos  order^  and  to  diatitrb  eveiy  tfaii^ 
wlndi  had  botn  done  under  it,  nothing  would  ever  be  Mtab- 
liehed,  and  jnetioe  would  be  indefinitelj  delayed.  But  that 
an  order  oonfirming  a  sale  nay  bave  the  effect  of  precluding 
any  inquiry  into  its  own  legality  and  proprietyi  and  into 
the  circvuitanceB  of  the  eale,  it  niast  be  iteelf  regularly 
made  according  to  the  practice  oi  the  Oourt^  which  is  pre* 
scribed  by  considerations  of  justice  and  convenience. 

When,  ti[ierefore»  the  purchaser  in  this  case  sets  up  the 
order  confirming  the  sale  as  conclusive  against  the  plaintiffii 
in  the  absence  of  fraud,  and  as  prohibiting  any  inquiry 
whether  in  consequence  of  some  accident  or  mistake  the 
property  did  not  sell  for  less  than  its  real  value,  it  becomes 
material  to  inquire  whether  the  order  of  confirmation  was 
made  under  circumstances  to  make  it  binding  on  the  plain- 
tiffs, that  is  to  say,  whether  they  had  an  opportunity  to 
be  heard  in  opposition  to  it.  It  is  a  principle  of  universal 
justice,  that  no  one  is  bound  by  a  proceeding  which  he  had 
no  notice  of,  and  on  which  he  could  not  be  heard. 

These  observations  bring  us  to  the  inquiry,  whether  the 
order  of  confirmation  in  this  case  was  regular.  The  facts 
bearing  on  this  question  are  these :  John  McKay  was  ap- 
pointed by  the  Probate  Court  a  commissioner  to  sell,  among 
other  tracts,  the  Mclntyre  place,  which  is  the  subject  of 
this  application.  I  purposely  omit  to  state  the  terms  on 
which  he  was  to  sell,  as  not  bearing  on  the  particular  in- 
quiry we  are  now  pursuing.  He  reported  (the  date  of  his 
report  is  not  given)  that  he  had  sold  the  lands  on  the  28th 
of  November,  1876,  and  that  John  Campbell  had  purchased 
the  Mclntyre  place  for  $2,000.  On  the  12th  of  December, 
1876,  the  Court  confirmed  the  sale.  Upon  whose  motion 
this  order  was  made,  or  whether  upon  the  motion  of  any 
one,  or  by  the  Court  ex  mero  motUy  does  not  appear.    And  it 
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dMsnbt  A^)Mr  tkat  any  parly  <mider  wbidh  tepm  I  m- 
candto  the  purohMdr)  had  a^y  ncrtidt  that  the  i^e^^rt  of  eitle 
had  b^n  itiade^  or  that  «ti  ^^der  of  •ooiifiniiiitio&  trotild  te 
moved  Cm*.  Nei^^  does  it  »f^>ter  wheA  the  purlies  be- 
ouBe  Ififor^ed  of  the  order  %  In  March,  1877>  tiie  pkinttifii , 
Blade  the  tnotioQ  to  eet  aside  the  sale  which  is  now  foefbrs 
us.  It  is  contended  fer  the  plainti^,  that  this  order  of 
confirmation  was  irregukr  for  want  of  notice,  and  was  void 
in  voidable ;  that  a  motion  to  set  it  aside,  if  necessary, 
mnst  be  considered  as  included  in  the  motion  to  eet  aside 
the  sale ;  and  that  it  ought  not  to  be  lui  obstacle  to  the 
eonsidemtion  of  their  motion  to  that  effidct  upon  its  merits. 

When  Ctourte  were  held  at  fixed  periods^  and  for  a  few 
days  only,  parties  to  suits  might  reasonably  be  required  to 
be  in  attendance  during  the  whole  of  everf  term,  and  to 
take  notice  that  at  any  time  a  motion  for  confirmation  of 
a  sale,  or  any  other  motion,  might  regularly  be  made. 
They  were  presumed  to  have  notice  of  every  proceeding  in 
their  suit. 

But  even  then,  notice  was  required  to  be  given  of  every 
proceeding  to  be  had  out  of  term  time,  as  of  taking  deposi- 
tions, assigning  dower,  the  surrender  of  bail,  &c.  Muggins 
V.  PontriUe,  8  Dev.  392 ;  Howztr  v.  JDellinger,  1  Ire.  476. 
When  the  constitution  of  1868  declared  that  the  Courts 
^ould  be  always  open  for  the  transaction  of  all  business, 
except  trials  by  jury;  (Art.  IV.  §  28,  now  22,)  it  was  neces- 
sary to  provide  for  notice  of  all  motions  and  other  proceed- 
ings to  be  made  or  had  out  of  term  time,  and  the  C.  C*  P. 
does  provide  for  it  specially  in  several  cases;  and  in  §  297, 
enacts  generally,  that  all  orders  made  out  of  Court, — that 
is,  not  in  term  time, — ^without  notice,  may  be  vacated,  on 
motion. 

After  the  enactment  of  the  act  suspending  the  Code  of 
Civil  Procedure  in  certain  cases,  and  requiring  (generally) 
all  proceedings  in  actions  in  the  Superior  Courts  to  be  taken 
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in  term  time,  it  ^as  held  in  Clayton  v.  Jones,  68  N.  C,  497, 
as  a  coDBequence  of  that  act,  that  this  rule  of  the  presump- 
tion of  notice  was  revived.  But  as  the  Probate  Courts  are 
always  open,  this  presumption  of  notice  cannot  reasonably 
or  justly  be  held  to  apply  to  proceedings  in  them.  In  them 
no  day  is  even  approximately  fixed  on  which  a  report  of 
sale  shall  be  returned,  or  on  which  a  motion  to  confirm  or 
vacate  a  sale  shall  be  made.  In  such  cases,  §  297  of  C.  C. 
P.  applies.  Continuous  or  perpetual  attendance  can  not  be 
required  from  parties. 

If  the  time  for  moving  for  an  order  to  confirm  or  vacate 
a  sale  or  other  proceeding  can  be  chosen  by  one  party  with- 
out notice  to  the  other,  and  if  an  order  so  made  is  to  have 
the  eftect  contended  for,  and  to  shut  off  all  inquiry  into  its 
legality  or  propriety,  frequent  injustice  is  likely  to  result, 
and  a  rule  founded  on  reasons  of  justice  and  public  conveni- 
ence will  become  convenient  only  as  a  means  of  fraud.  In 
England,  it  seems  that  some  actual  notice  of  every  motion 
or  proceeding  is  in  general  required.  But  the  difference  in 
this  respect  between  the  stated  terms  of  the  Nisi  Prius 
Courts,  and  Courts  always  open,  or  open  only  at  uncertain 
periods,  seems  to  be  taken.  *'  A.notice  to  try  at  the  Assizes, 
need  not  specify  any  particular  day,  but  it  is  otherwise  if 
the  trial  be  before  the  sheriff',  or  the  recorder  of  a  borough." 
Farmer  v.  Mountford,  1  Dowl,  366,  N.  C;  Tidd's  Pr.  9th, 
Edition  468. 

A  Probate  Judge  has  no  power  to  make  an  order  in  an 
action,  except  one  merely  formal  and  of  course  ex  mero  moiu^ 
without  an  application  from  any  party,  in  the  absence  of  all 
of  them,  and  without  notice  to  them.  He  has  no  right  to 
become  an  actor  or  a  party  in  any  case  pending  before  him. 
Such  an  order  is  irregular  and  voidable,  if  not  void.  The 
order  of  confirmation  was  at  least  irregular,  because  made 
without  notice  to  the  parties,  and  when  they  had  no  oppor- 
tunity to  oppose  it.    It  was  liable  to  be  vacated  on  the 
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application  of  any  party  within  a  reasonable  time.  By  the 
act  of  1868-'9  (Bat.  Rev.,  ch.  85,  §  5),  a  notice  of  ten  days 
is  required  before  the  confirmation  of  an  actual  partition. 
We  think  that  the  motion  to  set  aside  the  sale  now  under 
consideration,  includes  within  it,  a  motion  to  vacate  the  or- 
der of  confirmation,  which  therefore  presents  no  obstacle 
to  a  consideration  of  the  motion  to  set  aside  the  sale  upon 
its  merits.  We  consider  this  motion  as  if  it  had  been  made 
when  ^e  motion  for  confirmation  was  made,  and  in  opposi- 
tion to  it.    Should  the  sale  be  confirmed? 

There  is  no  evidence  of  fraud  on  the  part  of  any  one.  It 
is  possible,  or  even  probable,  that  the  pnr^baser  thought 
that  the  area  of  the  land  was  greater  than  it  was  described 
to  be  at  the  sale,  but  he  was  under  no  duty  to  publish  his 
opinion,  and  was  guilty  of  no  fraud  in  omitting  to  do  so. 
Kerr  on  Fraud,  &c.,  414,57,58.  It  appears,  however,  (1) 
that  the  commissioner  sold  for  cash  instead  of  on  credit,  as 
he  was  ordered  by  the  Court  to  do,  and,  (2)  that  there  was 
a  gross  mistake  as  to  the  area  of  the  land,  common  to  all 
the  parties.  It  was  described  in  the  original  petition  as 
estimated  to  contain  1400  acres,  and  by  the  commissioner  in 
his  report,  and  impliedly  at  the  sale,  as  1170  acres,  and  it 
seems  probable,  and  for  the  present  purpose  we  must  assume 
that  it  does  in  fact  contain,  2400  or  2500  acres.  The  com- 
missioner sold  without  having  made  an  efiSort  to  ascertain 
the  true  area.  We  conclude  that  the  commissioner  was 
guilty  of  some  negligence,  and  that  the  misdescription  of 
the  area  caused  the  land  to  sell  for  less  than  its  real  value. 
The  practice  in  this  State  is  to  set  aside  a  sale  before  confir- 
mation upon  an  offer  of  an  advance  of  ten  per  cent  upon 
the  price.  That  also  is  the  English  practice.  Generally 
in  the  United  States  the  Courts  will  not  set  aside  a  sale 
upon  a  mere  advance  of  price;  they  require  in  addition 
8ome  circumstanees  of  fraud  or  accident,  mistake  or  sur- 
prise; but  slight  circumstances  are  sufficient  if  they  appear 
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to  bave  materially  depreciated  the  prioe^  and  eep^iallj  if 
the  application  is  made  before  the  purchaser  has  inouired 
expenditare  for  improvements  ^,  for  which  he  will  |^er- 
ally  be  allowed.    Bait  ex  parity  3  Jones  £q«,  482^ 

la  Ooode  v.  Ore/w^Sl  Mo.,  214»the  sale  was  set  aside 
because  rumors  had  gotten  in  circulation  that  the  sale  would 
not  take  place  on  the  day  advertisedi  but  on  the  kiext  day* 
In  Lefene  v.  Latawajfy  22  Barb.«  178^  one  of  the  owners  and 
parties  swore  that  he  had  intended  to  pay  |9/)00|  but  waa 
in  such  a  state  of  nervous  ^ccitement  during  the  Ale,  that 
he  permitted  the  property  to  go  for  $7,000.  The  sale  was 
set  aside  on  terms* 

There  is  no  offer  in  this  case  to  advance  the  price*  The 
co-tenants  do  not  all  appear  to  be  ^  Juri^.  Some  of  them 
are  described  as  the  heirs  of  such  an  one,— names  unknown^ 
ThesCi  of  course,  can  not  be  represented  by  counsel.  We 
can  not  therefore  be  governed  by  the  wishes  or  conceptions 
of  those  of  the  co-tenants  who  are  3ui  Jviris,  as  e3q>res8ed  by 
their  attorneys,  but  have  to  regard  the  interest  of  those  un^ 
known  partite  who  are  not  so  represented,  and  some  of 
whom  are  probably  infiints.  We  are  not  therefore  at  lib- 
erty to  assume  absolutely  that  a  re-sale  will  be  for  the  in- 
terest of  all  the  co-tenants,  and  we  have  endeavored  to  pro- 
vide for  those  who  do  not  appear,  in  our  decree.  We  think 
it  can  not  be  doubted  that  a  contract  for  sale  inter  partes,, 
would  be  rescinded  at  the  instance  of  either  party,  when  it 
appeared  that  a  mutual  mistake  existed  as  to  the  area  of 
the  land  contracted  to  be  sold,  of  so  grave  a  character  as 
appears  to  have  existed  in  this  case,  although  neither  party 
was  in  feult  Wtlcoxm  v.  CaUoway,  67  N.  C,  468 ;  Fry  on 
Specific  Performance,  109  ;  1  Story  Eq.  Juris,  §  132 ;  Kerr 
on  Fraud  and  Mistake,  363,  citing  Earl  of  Durhomt  v.  La- 
gardf^Ai  Beav.,  612;  Marbw-y  y.  Stmestreet,  1  Md.,  147- 
Kent  V.  Careand,  17  Md.  291. 

The  order  of  confirmation  is  set  aside  for  irregularity^ 
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and  the  case  is  remanded  to  the  Superior  Court,  with  direc- 
tions to  remand  it  to  the  Probate  Court,  with  directions  to 
that  Court,  to  order  a  survey  of  the  McEntjre  place,  ^or 
the  purpose  of  ascertaining  its  boundaries  and  area.  And 
if  it  shall  appear  to  contain  materially  more  than  1170  acres, 
and  any  person  will  advance  the  bid  of  Campbell  by  ten  per 
cent  or  more,  and  give  security  to  pay  that  advanced  sum 
in  case  he  shall  be  declared  the  purchaser,  then  to  set  aside 
the  sale,  and  order  a  re-sale  by  the  same  or  another  com- 
missioner, on  a  credit  as  originally  ordered. 

As  the  purchaser  is  not  in  the  wrong,  the  plaintiffs  will 
pay  their  own  and  his  costs  in  this  Court.  Let  this  be  cer- 
tified, &c. 

Error. 

Pbr  Curiam.  Judgment  accordingly. 


*JOHN  F.  MTEEKS  and  others,  infants  by  their  guardian,  F.  N. 
MULLEN,  v.  ALETHLAl  WEEKS  and  JAMES  WEEKS. 

Pra^ice—Judgment^Legatees,  right  of  election  between  land  and 

another  fund. 

1.  A  judgment  declaring  expressly  or  impliedly  certain  facts  as  ad- 
mitted by  the  pleadings,  can  only  be  reviewed  (if  at  aU)  upon  some 
direct  proceeding  instituted  for  that  purpose. 

2.  Where  a  testator  bequeathed  to  certain  of  his  children  a  fund  aris- 
ing from  a  policy  of  insurance  which  belonged  to  them  aU  equally, 
and  directed  that  in  the  event  the  fund  should  be  used  in  the  pay- 
ment of  his  debts,  the  bequest  should  be  made  good  out  of  his  land, 

*  Smith,  C.  J.  having  been  of  counsel  did  not  sit  on  the  hearing  of 
this  case. 
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and  the  residue  of  the  land  divided  among  all  his  children  equally* 
thereby  putting  the  children  not  included  in  the  bequest  to  an  elec- 
tion between  their  interest  in  the  insurance  money  and  their  claim 
to  the  land  under  the  will ;  It  was  held  that  they  were  entitled  to  an 
account  to  ascertain  how  much  of  the  insurance  fund  had  been  ap- 
plied to  the  payment  of  the  debts  before  they  could  be  compelled  to 
make  their  election. 

8.  Parties  put  to  an  election  between  land  and  another  fund,  have  no 
right  to  call  for  a  sale  of  the  land  to  ascertain  its  value  before  making 
their  election  ;  they  must  rely  upon  their  own  judgments. 

4.  No  Court  has  power  to  order  a  sale  of  land  except  where  it  is  boimd 
by  some  trust,  or  the  like  ;  or  when  the  power  is  given  by  statute. 

Petition  in  the  Cause  filed  by  the  defendants  and  heard 
at  Spring  Term,  1878,  of  Pasquotank  Superior  Court,  be- 
fore FurcheSf  J, 

The  facts  are  stated  in  same  case,  77  K  C.  421.  When 
the  opinion  in  that  case  was  certified  to  the  Court  below, 
the  defendants  filed  their  petition  asking  for  a  sale  of  the 
land,  and  for  an  account  to  ascertain  the  amount  of  insur- 
ance money  paid  upon  debts  not  secured  in  the  deed  of 
trust  mentioned  in  the  will  of  James  E.  Weeks,  the  ascee- 
tor  of  the  parties  to  this  proceeding.  The  Court  refused  the 
application  and  required  the  defendants  to  elect  whether 
they  would  take  their  shares  of  the  insurance  money  and 
abandon  their  claim  to  the  land  under  the  will,  or  vice  versa. 
They  elected  to  take  the  iiiSurance  money,  and  the  Court 
ordered  the  action  to  be  dismissed.  From  which  ruling 
the  defendants  appealed. 

M<^ssrs.  Gilliam  &  Galling,  for  plaintiffs. 
3l€S$rs,  Buslee  ^  Busbee,  for  defendants. 

Rodman,  J.  This  professes  to  be  a  petition  by  James 
Weeks  and  Alethia  Weeks  who  are  defendants  in  the  action 
in  which  the  decision  of  this  Court  is  reported  in  77  N.  C. 
421. 
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The  defendants  who  are  the  two  older  children  of  the  tes- 
tator say  that  the  insurance  money  was  received  by  the 
guardian  of  all  the  children,  and  that  instead  of  having  been 
used  by  him  as  directed  by  the  testator  in  compromising 
and  discharging  his  debts,  (except  certain  debts  provided  for 
in  a  deed  of  trust)  was  partly  applied  by  the  guardian  to 
buying  up  and  keeping  alive  for  the  use  of  his  wards  the 
debts  of  the  testator  which  he  had  directed  to  be  compro- 
mised and  discharged,  and  partly  in  buying  up  on  the 
same  trust  the  debts  of  the  testator  provided  for  in  the 
deed  of  trust  which  the  testator  had  excepted  from  those 
which  he  had  directed  to  be  compromised.  These  pur- 
chases were  not  made  under  or  in  obedience  to  the  will,  but 
as  investments  for  the  wards. 

The  petitioners  say  that  they  ought  not  to  be  required  to 
make  an  election  until  it  shall  be  ascertained ,  1st.  By  an 
account  how  much  of  the  insurance  money  has  been  applied 
in  buying  up  the  debts  which  the  testator  had  directed  to 
be  compromised,  and  how  much  otherwise,  and  2nd.  The 
value  of  the  land,  by  a  sale.  And  they  pray  for  such  an 
account  and  for  a  sale  of  the  land. 

No  answer  on  behalf  of  the  infant  plaintiffs  was  put  in 
to  this  petition,  but  the  interest  of  the  infants  can  not  be 
prejudiced  by  this  omission  of  their  guardian.  No  evidence 
appears  to  have  been  given  of  the  facts  stated  in  the  petition, 
and  the  Judge  does  not  find  them. 

If  under  any  circumstances  a  judgment  declaring  express- 
ly or  impliedly  certain  facts  as  admitted  by  the  pleadings 
could  be  reviewed  and  reversed  as  to  those  facts,  and  the 
case  heard  again  upon  a  difiTerent  state  of  facts  preseftting 
different  questions  of  law  for  the  decision  of  the  Court,  cer- 
tainly it  can  only  be  done  upon  a  direct  proceeding  to  that 
end,  and  not  in  the  collateral  proceeding  here  used,  and 
upon  proof  of  the  newly  alleged  facts.  "W©  must  therefore 
disregard  the  statements  of  the  petition  of  any  other  or  dif- 
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ferent  state  of  facts  from  that  agreed  upoa  by  tiie  parties  in 
their  pleadings  in  the  principal  aetion,  on  which  it  was 
originally  heard  in  the  Court  below,  and  npon  appeal  in 
this  Court 

We  may  say  this  however,  not  as  necessary  to  the  decis- 
ion of  this  case,  but  as  pertinent  to  the  facts  now  alleged, 
that  if  the  guardian  instead  of  compromising  and  discharge 
ing  the  debts  of  the  testator  had  in  fact  bought  them  and 
kept  them  alive  for  the  benefit  of  his  wards  and  refused  to 
discharge  them  at  the  maximum  rate  fixed  by  the  testator, 
then  there  would  have  been  no  case  for  an  election  by  the 
defendants  between  the  money  and  the  land ;  for  in  that 
case  they  would  be  entitled  to  their  shares  of  the  fund,  and 
the  devise  of  the  whole  land  to  the  plaintifis  i/^ould  have 
been  absolute  by  the  terms  of  the  will.  In  such  case  the 
guardian  would  have  exceeded  his  powers  and  violated  the 
trust  reposed  in  him,  and  it  would  be  in  the  election  of  each 
one  of  his  wards,  either  to  take  his  share  of  the  fund  in 
money,  or  in  the  property  in  which  the  fund  had  been  in- 
vested.   ' 

Considering  the  facts  to  be  as  admitted  by  the  pleadings 
in  the  principal  case  which  we  have  again  examined,  as  it 
did  not  distinctly  appear  in  that  case  (although  it  seems  to 
have  been  assumed  in  the  pleadings  and  on  the  hearing  both 
by  the  counsel  and  by  the  Court)  that  the  whole  fiind  had 
been  used  in  discharging  the  debts  which  the  testator  had 
directed  to  be  discharged,  it  is  yet  open  to  the  defendants 
to  contest  this,  and  to  have  it  ascertained  by  an  account 
how  much  of  the  fund  was  used  in  this  way;  for  by  the 
will  it  is  only  such  a  part  of  the  land  afl  is  equivalent  to 
the  sum  so  used,  which  is  to  be  set  apart  to  the  four  young- 
est children  in  addition  to  the  shares  which  they  would 
have  taken  upon  an  equal  division  among  all  the  children. 
We  think  that  in  this  respect,  that  is,  in  refusing  such  an 
account,  the  order  below  was  erroneous ;  and  it  is  certain 
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that  such  an  inquiry  must  be  made  before  a  final  decree, 
because  if  the  whole  fund  has  not  been  so  spent,  and  less 
than  the  whole  has  sufficed,  the  plaintiffs  will  be  entitled 
by  the  terms  of  the  will — in  case  the  defendants  elect  to 
take  their  whole  shares  in  the  fund — not  to  the  whole  land, 
but  only  to  an  equivalent  as  has  been  stated,  and  the  defend- 
ants will  be  entitled  to  their  share  of  any  excess  of  the  fund« 
and  also  to  shares  in  the  land  after  the  equivalents  given  to 
the  plaintiff  have  been  deducted.  It  does  not  appear  to  us 
how  such  an  account  can  aid  the  defendants  in  making 
their  election,  but,  as  it  does  not  appear  that  it  can  injure 
any  one,  and  it  must  ultimately  be  taken,  we  see  no  reason 
why  it  should  not  be  taken  before  the  defendants  are  re- 
quired to  elect.    To  that  extent  the  order  below  is  reversed. 

As  to  the  prayer  for  the  sale  of  the  land :  No  Court  has 
power  to  order  a  sale  of  the  land  of  an  infant,  or  indeed 
of  a  party  generally,  except  in  a  case  where  the  land  is 
bound  by  some  trust,  or  the  like,  or  where  the  power  is 
given  by  some  statute,  and  we  are  not  aware  of  any  which 
gives  it  in  a  case  like  this.  The  defendants  must  act  upon 
their  own  estimate  of  the  value  of  their  shares  in  the  land. 
They  may  perhaps  have  been  misled  by  the  language  of  the 
opinion,  **  that  there  was  no  way  to  ascertain  the  value  of 
the  land  except  by  a  sale,  and  a  sale  had  not  been  asked 
for."  This  meant  merely  that  as  a  sale  was  not  asked  for, 
the  question  of  ordering  it  had  not  been  considered.  Al- 
though the  valuation  of  land  by  appraisers  is  uncertain,  yet 
it  is  adopted  in  all  cases  of  partition,  except  where  an  ac- 
tual partition  can  not  be  made  without  injury,  and  that 
fact  must  be  clearljr  established  before  the  Court  will  order 
a  sale  for  partition*  In  the  present  case  it  will  suffice  to  say 
that  upon  the  facts  now  appearing,  no  Court  has  the  power 
to  order  a  sale.  In  this  respect  the  judgment  below  is  af- 
firmed. 

The  judgment  below  requiring  the  defendants  to  elect  be- 
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fore  the  taking  of  the  account  described  is  reversed,  and  the 
case  is  remanded  to  be  proceeded  in  according  to  this  opin- 
ion. As  the  judgment  is  partly  sustained  and  partly  re- 
versed, neither  party  will  recover  costs  in  this  Court. 

Per  Curiam.  Judgment  accordingly. 


JOHN  T.  SMITH  and  wife  v.  WILLIAM  A.  MOORE. 
Practice— Pleading— Sale  ly  Commissioner, 

1.  The  fact  of  the  pendency  of  another  action  or  proceeding  involving 
the  same  controversy  between  the  same  parties  as  the  one  under 
consideration  must  appear  of  record  by  plea,  answer  or  demurrer 
before  this  Court  will  notice  it. 

2.  If  two  actions  are  between  the  same  parties  for  the  same  cause,  and 
the  first  is  so  constituted  as  to  afford  complete  relief  to  all  the  par- 
ties, the  second  is  unnecessary,  and  must  be  dismissed. 

Ira  final  decree  has  been  entered  in  the  first,  this  would  bar  a  new 
action,  or  even  a  motion  in  ttie  same  action,  until  the  decree  is  im- 
peached or  vacated  for  cause. 

If  the  allegations  in  the  second  action  should  set  forth  the  substance 
of  the  pleadings  in  the  former,  and  disclose  facts  calling  for  the  same 
measure  of  final  relief  as  m  the  first  action,  and  nothing  more  is  de- 
ra&n  Jed,  such  pleading  is  demuirable. 

8.  It  seems  that  there  is  no  means  known  to  our  practice  of  holding  a 
roTimissioner  appointed  to  make  a  judicial  sale  pecuniarly  respon- 
sible^ for  the  money  collected  by  him,  except  by  an  action  instituted 
by  the  parties  entitled  to  such  money. 

Civil  Action,  tried  at  Spring  Term,  1878,  of  Chowan  Su- 
perior Court,  before  Furches,  J, 

It  appeared  that  upon  the  petition  of  the  feme  plaintiff 
and  other  tenants  in  common,  the  defendant  was  appointed 
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commissioner  to  sell  certain  lands,  that  the  sale  was  made, 
the  money  collected  by  the  defendant,  title  made  to  the 
purchaser,  and  the  fund  paid  to  the  parties  entitled,  except 
the  feme  plaintiff,  who  complains  and  alleges  that  the  de- 
fendant is  indebted  to  her  in  the  sum  of  $272,  being  her 
share  of  the  proceeds  arising  from  the  sale  of  lands  in  Per- 
quimans county,  described  in  the  petition  of  Joseph  W. 
Barrow  and  others,  ex  parte,  and  received  by  the  defendant 
as  commissioner.  The  defendant  admits  that  he  received 
the  fund  as  aforesaid,  but  alleges  that  he  paid  her  the 
amount  due  before  her  marriage  with  the  plaintiff,  and  that 
she  was  of  full  age  when  she  received  the  same.  And  he 
further  alleges  that  if  she  was  an  infant  when  she  employed 
him  as  an  attorney  to  collect  her  debts  and  received  the 
money  demanded  in  the  complaint,  she  has  ratified  and  con- 
firmed her  contract  with  him  after  she  attained  the  age  of 
twenty-one  years,  by  bringing  this  action  for  the  proceeds  of 
sale  instead  of  sueing  the  tenant  for  possession ;  and  that 
since  her  marriage  with  the  plaintiff*,  John,  and  since  she 
attained  the  age  of  twenty-one  years,  she  has  ratified  said 
contract  and  payment  by  receiving  in  full  all  monies  due 
her  from  the  defendant,  through  her  agent,  the  said  John 
T.  Smith,  her  husband ,  and  that  if  she  was  an  infant  when 
said  money  was  received  to  her  use  by  the  defendant,  she 
was  without  guardian,  and  the  defendant  at  her  request  ex- 
pended the  same  for  her  necessary  maintenance  and  sup- 
port ;  and  that  if  she  was  an  infant  when  said  money  was 
paid  to  her,  she  obtained  the  same  from  the  defendant  by 
fraudulently  pretending  to  him  that  she  was  of  full  age ; 
and  for  further  answer  the  defendant  says  that  he  did  not 
promise  to  pay  the  sum  demanded  within  three  years  before 
the  commencement  of  this  action,  and  pleads  the  statute  of 
limitations  in  bar  of  the  same.  The  plaintifts  in  reply 
deny  the  payment  alleged  in  the  answer,  and  say  that  at 
the  time  of  any   payment  by  the  defendant   to  the  ^eme 
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plaintiflf,  she  was  an  infant,  and   specially  plead  her  infancy 
in  bar  thereto. 

Upon  the  trial  at  Spring  Term,  1877,  the  jury  found  the 
issues  in  favor  of  plaintifls,  and  on  defendant's  motion  the 
verdict  was  set  aside  and  a  new  trial  granted.  Upon  the 
hearing  before  His  Honor,  the  defendant  moved  to  dismiss 
the  action  for  want  of  jurisdiction,  which  motion  was  al- 
lowed and  the  plaintiffs  appealed. 

Messrs.  Gilliam  ^  Gatling,  for  plaintiffs. 

Messrs.  Mullen  ^  Moore^  and  J.  B.  Batchelovy  for  defen- 
dant, cited  JarmoLU  v.  Saunders  64  N.  C,  367 ;  Mauney  v. 
Pemh^rion^  75  N.  C,  219;  Chambers  v.  Perdand,  78  N.  C,  53. 

Faircloth,  J.  "We  are  not  informed  by  His  Honor  nor 
by  any  statement  of  the  case,  as  it  is  called,  on  what  ground 
this  action  was  dismissed.  We  are  told  by  counsel  in  their 
argument  here,  that  it  was  done  because  there  was  another 
proceeding  pending  in  which  the  plaintiffs  could  have  com 
plete  relief,  and  that,  therefore,  this  action  can  not  be  sus- 
tained. This  objection  is  not  made  by  demurrer,  plea  or 
answer,  but  it  is  insisted  that  this  Court,  looking  at  the 
pleadings  alone,  can  see,  as  a  matter  of  law,  that  the  plain- 
tiffs had  a  complete  remedy  in  another  proceeding  therein 
referred  to.  On  reference  to  the  pleadings  we  find  the 
plaintiffs  alleging  that  the  defendant  is  indebted  to  them 
for  monies  received  by  him  as  commissioner,  being  the  share 
of  the  feme  plaintiff  in  the  funds  arising  from  the  sale  of 
certain  lands  in  Perquimans  county,  described  in  the  peti- 
tion of  Joseph  W.  Barrow,  and  others,  ex  parte^  and  the  de- 
fondant  admitting  that  "  he  received  for  the  use  of  the 
said  Martha  the  sum  o£  $ — ,  being  her  share  of  the  fund 
arising  from  the  sale  of  certain  lands  in  Perquimans  county, 
described  in  the  petition  of  Joseph  W.  Barrow,  and  others, 
ex  parte,  filed  by  the  said  defendant  as  attorney  for  the  peti- 
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tioners,"  and  alleging  that  he  has  paid  the  plaintift's,  with 
which,  however,  we  have  nothing  to  do  at  present  The 
record  also  shows  that  a  jury  trial  was  had  at  Spring  Term, 
1877,  and  the  verdict  of  the  jury  was  set  aside,  and  that  at 
Spring  Term,  1878,  the  action  was  dismissed  as  above  sta- 
ted. This  is  all  we  find  in  the  record  material  to  our  inqui- 
ry. We  can  not  tell  whether  the  sale  was  made  under  our 
former  system  of  Courts,  or  in  the  Probate  Court,  under  the 
present  system,  and  we  can  see  nothing  of  the  orders  or  de- 
crees fixing  the  duties  of  the  commissioner,  but  the  defen- 
dant admits  that  he  received  the  money  for  the  feme  plain- 
tiff. If  two  actions  are  between  the  same  parties  and  for 
the  same  cause  of  action,  and  the  first  is  still  pending  and 
so  constituted  as  to  afford  complete  relief  to  the  complain- 
ant, either  plaintiff  or  defendant,  then  the  second  is  unnec- 
essary and  must  be  dismissed. 

If  a  final  decree  has  been  entered  in  the  first,  this  would 
bar  a  new  action,  and  even  a  motion,  in  the  same,  until  the 
decree  is  impeached  for  some  cause  and  vacated.  If  the 
allegation  in  the  second  action  should  set  forth  the  sub- 
stance of  the  pleadings  in  the  former,  and  disclose  facts  en- 
titling the  party  to  the  same  measure  of  final  relief  in  the 
first  action,  and  demands  nothing  more,  then  it  would  be 
demurrable.  The  defendant  thinks  his  case  is  within  this 
rule,  although  he  fails  to  demur,  plead  or  answer  to  this  ef- 
fect, and  cites  several  cases  in  our  reports,  in  support  of  his 
position.  We  have  examined  them,  and  no  one  of  them 
fits  his  case.  All  of  them  refer  to  controversies  among  the 
purchasers,  or  to  an  adjustment  of  equities  among  sureties, 
or  to  demands  by  the  owners  of  the  fund  against  the  pur- 
chasers, or  some  one  claiming  under  them.  ]!7one  of  them, 
nor  any  we  have  been  able  to  find,  embrace  the  case  of  a 
commissioner  making  a  judicial  sale.  He  might  be  dis- 
charged from  his  oflSce  at  any  time  by  the  Court,  without 
affecting  the  rights  or  the  status  of  the  parties  in  Court 


Digitized  by  VjOOQIC 


86  IN  THE  SUPREME  COURT. 

Evans  t^.  Wii^jambon. 

It  is  true  he  is  liable  to  an  attachment  for  disobedience 
or  failure  to  do  his  duty,  but  this  is  a  remedy  in  personam 
merely.  The  Court  has  no  power  to  award  judgment  and 
execution  against  his  property.  It  may  do  so  against  the 
purchaser  of  property  at  its  own  sal^,  upon  proper  notice 
and  in  a  summary  way.  Rev.  Code,  ch.  31,  §  129.  It  may 
do  so  in  the  same  way  against  sherifts,  coroners,  constables, 
clerks  and  clerk  and  masters,  when  they  have  received  money 
by  virtue  or  under  color  of  their  oflSces.  Rev.  Code,ch.  78, 
§  5.  This  power  is  derived  from  statute,  and  is  limited  to  the 
persons  therein  named.  We  are  therefore  unable  to  see 
that  the  plaintiffs  could  obtain  full  relief  in  the  original 
proceeding  against  the  commissioner,  the  defendant  in  this 
action,  and  are  therefore  unable  to  say  that  this  action  was 
unnecessary  and  improperly  begun. 

Error. 

Per  Curiam.  Judgment  resrersed. 


MARY  EVANS,  guardian,  v.  K.  M.  C.  WILLIAMSON  and  another. 
Praetice—Contraet—Seal^Pleading— Parol  Evidence. 

1.  Tho  title  to  real  estate  oan  not  be  drawn  into  controversy  by  the  de. 
fendant  <m  a  trial  in  a  Justice's  Opqrt  except  by  delivmng  to  tbe 
J|iatice  an  answer  in  writing  showing  that  auch  title  wiU  come  i|i 
question, 

H.  The  reference  in  the  oonstitution  (Art.  IV  §  27)  and  Battle's  Reviaal 
(ch.  63  §§  16y  18)  to  controversies  respecting  the  title  Co  realty  is, 
probably,  meant  to  be  applied  only  to  those  cases  whera  the  defen- 
dant seta  np  title  in  himself;  and  Qotwiiera  l^e  ailatgas  titl^  4n  a 
i^tranger  U>r  some  cqllateral  porpoae ;  Tlurefor^  wi^ere  the  defendant, 
sued  upon  a  p^pmiaso^y  note,  undertook  to  show,  by  way  of  estab- 
lishing a  failure  of  consideration,  that  it  was  given  for  timber  growing 
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upon  land  the  title  to  which  wto  in  a  third  party,  SerMe,  that  the 
title  to  land  was  not  in  dispute  within  the  purview  of  the  constitu- 
tional and  statutory  provisions. 

3.  In  an  action  on  a  note,  with  or  without  seal,  a  recovery  cannot  be 
defeated  nor  the  sum  due  be  lessened  by  showing  a  partial  failure  of 
consideration. 

4.  Where  a  party  not  himself  bound  by  a  contract,  because  of  non- 
compliance with  certain  statutory  requirements,  seeks  by  action  to 
enforce  it  against  another  who  is  bound,  or  does  not  rely  on  the 
statute,  the  latter  can  not  defend  himself  by  setting  up  the  voidability 
of  the  other  party's  contract  against  his  own  legal  obligation  ;  Hence, 
where  a  guardian  sold  timber  on  the  land  of  his  ward  without  an 
order  of  Court  as  required  in  Bat.  Rev.  ch.  68  §  88,  and  took  a  note 
for  the  purchase  money,  the  maker  of  such  note  can  not  when  sued 
on  the  same  by  the  guardian  and  ward,  (the  latter  thereby  ratifying 
the  contract,)  set  up  the  failure  of  the  guardian  to  observe  the  statu- 
tory mandate. 

5.  Where  the  seal  to  a  bond  is  defaced  by  the  obligee,  the  bond  is  made 
void  ;  if  the  defacement  be  by  a  stranger,  it  has  no  such  effect. 

6.  In  an  action  before  a  Justice  of  the  Peace  on  a  promissory  note,  an 
exhibition  of  the  same  accompanied  with  a  statement  that  a  specified 
sum  is  due  thereon,  which  the  plaintiff  seeks  to  recover,  is  a  suffi- 
cient complaint. 

7.  On  an  appeal  to  the  Superior  Court  from  a  Justice's  judgment,  parol 
evidence  is  admissible  to  explain  the  intent  and  meaning  of  an  entry 
on -the  Justice's  docket. 

COreen  v.  M  C.  R.  R.  Co.,  77  N.  C.  95 ;  W<uhbum  v.  Picat,  8  Dev.  8961, 
cited  and  approved.) 

Civil  Action  tried  at  January  Special  Term,  1878,  of 
CuMBXBLAKD  Superior  Court,  before  Buxton^  J. 

This  action  was  commenced  before  a  Justice  of  the  Peace 
on  a  note  for  two  hundred  and  fifty  dollars,  due  January 
1st,  1874,  on  which  the  plaintiff  had  made  an  endorsement 
remitting  seventy-five  dollars  of  the  principal  money.  The 
Fesidue,pne  hundred  and  seventy-five  dollars^was  the  sum  de* 
BMnded  in  the  summons.  The  notetteelf  was  exhibited  as 
the  plaintiff's  complaint,  and  the  defendant  among  other 
defences  jlo  the  recovery  set  up  that  of  fraud,  and  specially 
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that  the  note  was  given  for  timber  growing  on  land  the 
title  to  which  was  in  dispute. 

On  the  trial  in  the  Superior  Court  to  which  the  cause 
was  removed  on  appeal,  there  were  no  specific  issues  made^ 
up  and  submitted  to  the  jury,  and  a  general  verdict  was 
rendered  for  the  plaintiff.  Judgment.  Appeal  by  de- 
fendant. 

Messrs.  Guthrie  ^  Carr^  for  plaintiff. 
Mr.  N.  W.  Bay,  for  defendant 

Smith,  C.  J.  (After  stating  the  case  as  above.)  Several 
exceptions  were  taken  by  the  defendant  during  the  pro- 
gress of  the  trial  which  we  propose  to  consider  and  decide 
in  the  order  in  which  they  are  presented  in  the  record : — 

1.  The  title  to  land  was  in  controversy  and  the  Justice 
had  no  jurisdiction :  It  does  not  appear  that  this  objection 
was  made  "  in  writing  by  the  defendant  and  delivered  to 
the  Justice  "  as  in  express  terms  is  prescribed  by  Bat  Rev. 
ch.  63,  §  16.  The  requirement  of  the  act  is  not  satisfied  by 
the  brief  memorandum  taken  down  by  the  Justice  and 
transmitted  with  the  appeal,  and  would  not  be  sufficient,  if 
the  plaintiff  should  afterwards  sue  in  the  Superior  Courts 
to  estop  the  defendant  from  denying  '^  the  jurisdiction  of 
that  Court  by  an  answer  contradicting  the  answer  in  the 
Justice's  Court,"  §  18.  The  defence  therefore  does  not  con- 
form to  the  substantial  directions  of  the  act,  and  is  unavail- 
ing to  defeat  the  jurisdiction. 

But  if  the  prescribed  form  had  been  pursued  the  objec- 
tion would  be  untenable.  In  an  action  on  a  note  with  or 
witliout  seal  a  recovery  can  not  be  defeated  nor  the  sum  due- 
be  lessened  by  showing  a  partial  failure  of  consideration. 
Washburn  v.  Picot,  3  Dev.  390.  And  consequently  the  title 
to  any  part  of  the  timber  for  which  the  note  was  given  can 
not  come  into  controversy,  unless  the  entire  consideratioD 
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is  involved.  It  is  by  means  of  a  counter  claim  or  cross  ac- 
tion only  that  the  defendant  can  obtain  compensation  in 
damages  for  the  timber  which  he  fails  to  get  by  reason  of  a 
superior  right  thereto  in  another,  and  thus  diminish  the 
amount  of  the  plaintiflTs  recovery.  This  counter  claim  he 
may  not  choose  to  set  up,  and  therefore  the  plaintifif's  pros- 
ecution of  his  claim  does  not  bring  into  controversy  the 
title  to  real  estate  within  the  meaning  of  Art.  IV,  §  27,  of 
the  constitution,  or  of  the  act  passed  to  give  effect  to  this 
constitutional  provision.    Bat  Rev.  ch.  63,  §§  14—18. 

It  may  be  further  suggested  that  the  controversy  which 
may  arise  as  to  the  title  to  the  timber  is  not  directly  be- 
tween the  parties  to  the  action,  but  comes  up  collaterally 
and  incidentally.  The  defendant  has  no  dispute  of  his  own 
with  the  plaintiff,  growing  out  of  his  purchase,  but  he  as- 
serts title  superior  to  his  own,  acquired  under  his  contract 
with  the  plaintiff,  in  a  stranger,  as  a  means  of  lessening  his 
own  liability,  and  thus  seeks  to  introduce  a  controversy  as 
to  title,  not  between  the  plaintiff  and  himself,  but  between 
the  former  and  a  stranger,  and  thus  substitute  an  issue  as 
to  ihe  title  to  the  land  in  an  action  to  enforce  a  contract 
obligation.  This  is  inadmissible,  and  in  our  opinion  con- 
templated neither  in  the  provisions  of  the  constitution  nor 
of  the  statute. 

It  further  appears  that  the  timber  on  the  upjper  tract  was 
first  sold  for  seventy-five  dollars ;  and  on  a  subsequent  sale 
of  the  timber  on  the  other  and  lower  tract  of  land,  the  note 
for  this  sum  was  surrendered  ;  and  of  the  Whole  purchase 
money  the  defendant  then  paid  in  cash  one  half  and  gave 
the  note  sued  on  for  the  residue.  The  sum  lemitted  or  for- 
given eliminates  the  sum  involved  in  the  tale  of  the  dis- 
puted timber,  and  puts  out  of  the  way  iny  controversy 
which  could  interfere  with  the  jurisdiction  t>f  the  Justice  in 
the  premises.    The  exception  is  not  snstaided. 

n.  The  sale  was  made  by  the  guardian  Without  an  order 
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of  Court  as  required  in  Bat.  Rev.  ch.  53,  §  33 :  The  con- 
tract is  in  writing,  and  the  infant,  Dickson,  having  arrived 
at  full  age,  ratifies  the  act  of  his  guardian  by  beconnng  a 
party  plaintiff,  and  in  association  with  Hxe  guardian,  prose- 
cuting the  claim.  This  obviates  any  objection  to  the  want 
of  authority  in  the  guardian  to  make  the  sale.  The  defend- 
ant can  not  be  allowed  to  resist  a  recovery  on  this  ground. 
In  the  case  of  Green  v.  N.  C.  B.  R.  Co.,  77  N.  C.  95,  the 
plaintiff  had  by  parol  sold  to  the  defendant  certain  growing 
timber,  and  sought  to  recover  the  value  of  the  timber,  al- 
leging his  contract  to  be  void  under  the  statute  of  frauds. 
This  he  was  not  permitted  to  do,  and  the  Court  say :  "  The 
<3ontract  is  void  unless  signed  by  the  party  to  be  charged 
therewith.  There  is  no  attempt  to  charge  the  plaintiff.  He 
is  the  actor  in  the  matter,  and  as  the  defendant  agrees  and 
offers  to  comply  with  the  contract  and  does  not  seek  to  avoid 
it  under  the  statute,  the  plaintiff  can  not  take  shelter  under 
it  for  the  purpose  of  getting  rid  of  the  contract  and  holding 
the  defendant  liable  for  the  wood,  as  if  there  had  been  no 
agreement  on  his  part  to  take  the  tract  of  land  in  full  pay- 
ment." The  principle  thus  declared,  the  defendant  here 
being  the  actor  in  asserting  his  counter  claim,  is  applicable 
to  our  case,  that  where  a  party  not  himself  bound  by  a  writ- 
ten contract  embraced  within  the  statute  of  frauds,  seeks  by 
action  to  enforce  it  against  another  who  is  bound,  or  does 
not  rely  on  the  statute,  the  latter  can  not  defend  himself  by 
setting  up  the  unwritten  contract  of  the  former  against  his 
own  legal  obligation.    This  exception  is  also  overruled. 

m.  The  seal  affixed  to  Williamson's  signature  having 
been  defaced,  cancelled  the  bond  and  annulled  its  oblig^*> 
tion:  There  was  no  evidence  adduced  as  to  the  circutn 
stances  under  which  the  obliteration  was  made,  nor  how, 
when  or  by  whom  it  wai  done*  The  defondant  testified  to 
making  the  s^l,  and  the  plaintiff's  guardian  denied  having 
de&ced  it  herself,  or  haring  any  knowledge  or  information 
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of  the  act  The  Court  submitted  the  question  to  the  jury, 
instructing  them  that  if  the  cancellation  was  done  by  the 
plaintiff,  the  bond  would  be  rendered  void,  but  if  done  by  a 
stranger,  it  would  not.  The  instruction  is  not  subject  to  any 
just  complaint. 

IV.  There  could  not  be  a  common  complaint  against  two 
defendants,  one  of  whom  executed  the  note  with,  and  the 
other  without,  seal :  The  Justice  states  that  the  complaint 
was  on  a  note,  the  exhibition  of  which  is  a  substitute  there- 
for, authorized  by  Bat.  Rev.  ch.  63,  §  20,  rule  7.  This  is  as 
effectual  pleading  as  the  most  formal  complaint  which  could 
be  drawn  to  enforce  the  payment  of  the  note. 

V.  The  plaintiff  offered  to  prove,  and  (though  not  so  sta- 
ted) to  give  force  to  the  exception  we  must  assume  was 
allowed  to  prove,  that  the  sum  remitted  was  for  the  timber 
on  the  disputed  land :  To  this  evidence  the  defendant  ob- 
jected, for  that,  the  entry  of  the  Justice  was  not  susceptible 
of  explanation.  The  evidence  was  properly  admitted.  The 
defendant  sets  up  a  fiailure  of  title  to  part  of  the  timber  for 
which  the  note  was  given,  and  there  being  an  indefinite 
entry  as  well  on  the  note  as  on  the  docket  of  the  Justice 
of  a  remission  of  seventy-five  dollars,  it  was  entirely  com- 
petent fer  the  plaintiff  to  show  on  what  account  the  sum 
was  remitted,  and  thus  eliminate  all  matters  of  inquiry 
which  could  under  any  circumstances  lead  to  a  controversy 
in  regard  to  title  to  land. 

No  error. 

Per  Curiam.  Judgment  affirmed. 


Digitized  by  VjOOQIC 


92  IN  THE  SUPREME  COURT. 


Wood  «.  Skinnbb. 


♦  W.  0.  WOOD,  Executor,  v.  J.  H.  SKINNER  and  others, 
Praetiee—Jurisdietion— Petition  to  sell  real  estate  for  Assets. 

1.  Petitions  to  sell  real  estate  for  assets  by  executors  or  administrators 
must  be  filed  in  the  Probate  Court. 

2.  When  issues  of  fact  are  raised  on  such  petitions,  it  is  the  dutj  of 
.    the  Probate  Court  to  transfer  the  trial  thereof  to  the  Superior  Court 

in  term  time  where  all  the  questions,  both  legal  and  equitable,  can 
be  settled. 

iWUey  V.  WUey,  Phil.  Law  181 ;  Finger  v.  Finger,  64  N.  C.  188,  cited 
and  approved.) 

Special  Proceeding,  commenced  in  the  Probate  Court  cf 
Chowan,  and  heard  on  appeal  at  Chambers,  in  1877,  before 
JEure,  J. 

The  plaintiff  executor  filed  a  petition  in  the  Probate 
Court  to  sell  the  land  o^  his  testator,  John  Skinner,  to  pay 
debts.  His  personal  p^perty  was  of  the  value  of  $ — ,  and 
fully  sufficient  to  discfeftrge  the  same.  The  property  of  the 
testator  was  kept  together  by  the  executor,  the  lands  culti- 
vated, and  the  money  raised  by  a  sale  of  the  crops,  applied 
to  the  payment  of  (lebts,  as  also  was  the  proceeds  of  sale  of 
slaves  in  1863,  exc^t  the  sum  of  $9,000,  which  was  invested 
in  Confederate  boAds.  All  the  debts  were  paid  except  the 
one  described  in  the  pleadings  due  Edward  Wood,  who  re- 
fused to  take  Cctofederate  money,  and  in  November,  1863, 
he  bought  the  lind  at  private  sale  for  the  amount  of  his 
debt,  and  went  into  possession  of  the  same,  and  after  the 
close  of  the  w&^,  he  put  up  valuable  and  permanent  im- 
provements tltoreon,  and  has  cultivated  the  land  up  to  the 
commencemefit  of  this  proceeding.    The  plaintiff  executor^ 

*  Smith,  0.  Jt  haying  been  of  counsel  did  not  sit  on  the  hearing  of 
thi8< 
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and  the  executor  and  heirs  at  law  of  said  Edward  Wood 
(who  died  in  1872)  asked  that  an  account  be  taken  of  the 
debt  alleged  to  be  due  Edward  Wood's  estate,  and  the  value 
of  said  improvements,  agreeing  to  be  charged  with  the  rents 
and  profits,  and  that  a  sale  of  the  land  be  ordered  to  pay 
such  balance  as  may  be  found  due.  The  defendants  insist 
that  the  proceeding  be  dismissed  because  the  debt  once  due 
to  Edward  Wood  has  been  satisfied  by  the  said  purchase  of 
the  land  by  him,  and  because  the  plaintiff  executor  has  not 
accounted  for  the  personal  assets  which  were  sufficient  to 
pay  all  the  debts  as  aforesaid.  The  Probate  Judge  held  that 
said  debt  was  not  satisfied,  and  that  the  plaintiff  executor 
was  not  chargeable  with  the  amount  of  sales  of  the  slaves, 
which  was  lost  in  Confederate  bonds,  and  ordered  an  account 
to  be  taken  to  ascertain  the  amount  of  principal  and  interest 
of  the  Wood  claim,  the  value  of  said  improvements,  and 
the  value  of  the  rents  and  profits  of  said  land  since  the 
purchase  by  Edward  Wood.  And  upon  the  hearing  before 
His  Honor  the  defendants'  motion  to  dismiss  for  want  of 
jurisdiction,  was  allowed,  and  the  plaintiff  appealed.  See 
Skinner  Y.  Woo^i,  76  N,  C,  109. 

Messrs.  Gilliam  ^  Galling^  for  plaintiff. 
'  Messrs,  J.  B.  Baichelor^  and  /.    W,  Albertson^  for  defen- 
dants. 

Readb,  J.  The  statute  authorizes  the  Probate  Court 
upon  the  application  of  the  personal  representative  of  a  de- 
ceased person  to  order  a  sale  of  real  estate  for  assets  to  pay 
debts  whenever  the  personal  estate  is  exhausted  and  there 
are  debts  outstanding  and  unpaid.  And  also  authorizes 
said  Court  to  take  an  account  of  the  administration  so  as 
to  determine  the  necessity  for  such  sale.  Bat.  Rev.  ch.  45, 
§  99. 
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It  was  therefore  proper  for  the  plaintiff  to  file  his  petition 
as  be  did  in  the  Probate  Court  to  sell  the  land.  The  siud 
Court  had  jurisdiction. 

When  the  defendants  were  brought  in  as  parties,  and 
objected  to  the  sale,  that  did  not  oust  the  jurisdiction ;  but 
when  they  objected  to  the  sale  for  the  reasons  alleged — that 
there  was  no  debt  due  and  unpaid,  and  that  the  plaintiffs 
had  wasted  the  personal  estate — then  issues  of  fact  were 
raised  which  the  Judge  of  Probate  could  not  try.  And  it 
became  necessary  that  he  should  transfer  the  issues  to  the 
Superior  Court  in  term  time  to  be  tried,  or  there  might 
have  been  an  appeal.  C.  C.  P.  §  490.  And  then  the  Supe- 
rior Court  in  term  time  could  dispose  of  all  the  questions, 
legal  and  equitable,  meeting  the  suggestions  in  Wiley  v. 
Wiley,  Phil.  131,  and  Finfjer  v.  Finger,  64  K  C.  183. 

It  was  error,  therefore,  to  dismiss  the  petition  for  want 
of  jurisdiction  in  the  Probate  Court.  There  is  no  other 
point  presented  to  us  at  this  time. 

Error. 

Per  Curiam.  Judgment  reversed. 


JOHN  r.  PERRY  and  others  v.  RICHARD  V.  MICHAUX. 

Practice — Injunction. 

An  injunction  will  be  dissolved  when  the  answer  and  affidavits  of  de- 
fendant are  full  and  complete,  denying  the  whole  equity  of  plaintiff, 
and  are  creiible,  exhibiting  no  attempt  to  evade  the  material  charges 
in  the  complaint  and  affidavits  cf  plaintiff". 
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(Monroe  y.  Melntyre,  6  Ire«  Eq.  65 ;  Miller  v.  Waahbwm,  8  Ire.  Eq.  161 ; 
Sharpe  y.  King^  lb.  402 ;  Perkins  v.  Holloteellf  5  Ire.  £q.  24,  cited  and 
approved.) 

Motion,  to  dissolve  an  Injunction  beard  at  Fall  Term, 
1877,  of  Caldwell  Superior  Court,  before  Cloiuty  J, 

The  complaint  states  that  in  1864  William  Carroll  owned 
a  large  estate  consisting  of  lands,  slaves,  and  other  property, 
and  being  advanced  in  age,  he  determined  to  divide  bis 
lands  among  his  three  sons,  William,  James  and  John* 
Accordingly  be  conveyed  to  James  a  five  hundred  acre  tract 
in  Caldwell  county,  on  which  the  plaintiflF,  John  Perry,  now 
lives,  and  also  other  tracts  to  his  other  sons.    Shortly  after 
the  late  war  James  sold  his  interest  to  one  Marler,  who  sub- 
sequently sold  to  the  plaintiflF  Perrj'.    John  died  during 
the  war  leaving  a  widow  and  children,  and  the  widow  has 
since  intermarried  with  the  plaintiflF  William  Ollis.   About 
the  latter  part  of  the  year  1862,  said  William  Carroll  exe- 
cuted a  note  to  the  defendant  for  $2000  in  Confederate 
money,  and  after  the  note  fell  due,  the  defendant  trans- 
ferred it  to  W .  F.  McKesson  who  held  it  for  several  years 
after  the  war.    At  the  time  McKesson  bought  the  note  he 
was  indebted  to  said  Carroll  in  the  sum  of  $15,000  in  Con- 
federate money.    Before  the    defendant  sold  the  note  to 
McKesson,  the  said  Carroll  tendered  the  full  amount  there- 
of in  Confederate  money,  which  he  refused  to  receive.  When 
the  said  deeds  were  executed,  the  value  of  CarrolPs  estate 
greatly  exceeded  the  amount  of  the  note  to  the  defendant, 
even  if  it  was  not  liable  to  the  set  oflF  of  the  debt  which  Car- 
roll held  against  McKesson.    That  in  fact  Carroll  had  taken 
separate  notes  of  one  and  two  thousand  dollars  on  McKesson, 
and  after  reserving  enough  of  them  to  amount  to  as  much 
in  value  as  the  note  he  had  given  to  defendant,  and  which 
McKesson  then  owned,  he  gave  the  residue  to  his  daughters  ; 
that  at  the  time  the  said  deeds  were  executed,  Carroll  owed 
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no  debts  except  the  one  to  defendant,  and  that  he  regarded 
it  as  satisfied  in  full  by  the  circumstances  above  set  forth ; 
that  the  deeds  were  not  made  to  defraud  creditors,  and  since 
their  execution  he  has  disposed  of  the  balance  of  his  proper- 
ty, and  is  out  of  debt,  unless  he  owes  the  note  given  to  de- 
fendant ;  that  since  the  war  he  had  repeatedly  requested 
McKesson  to  settle  and  surrender  the  Michaux  note  to  him, 
which  he  had  refused  to  do,  but  continued  to  hold  it  for 
the  purpose  of  selling  it  to  some  third  person  ;  and  to  pre- 
vent this  the  plaintiflFs  agreed  to  buy  it,  and  for  that  pur- 
pose they  employed  Alfred  Perry,  the  father  of  the  plain- 
tiflT,  John,  and  agreed  to  pay  him  for  his  services ;  that 
Alfred  understood  the  agency  and  applied  to  McKesson  to 
buy  the  note,  but  he  refused  to  sell  it  to  any  one  but  Alex- 
ander Perry,  a  son  of  Alfred,  and  Alexander  did  buy  the 
note  for  forty  dollars  and  took  an  assignment  of  the  same 
and  delivered  it  to  his  father,  Alfred,  who  kept  it  until  the 
said  defendant  by  a  trick  or  some  contrivance  obtained 
possession^  of  it  from  said  Alfred ;  and  that  the  defendant 
had  notice  that  the  note  was  purchased  as  aforesaid  for  the 
benefit  of  the  plaintiffs,  and  has  not  paid  any  one  for  the 
note,  but  got  possession  thereof  by  snatching  it,  or  by  a 
fraudulent  combination  with  said  Alfred,  to  cheat  the  plain- 
tifis. 

The  complaint  further  states  that  shortly  after  obtain- 
ing the  note,  the  defendant  brought  suit  on  it  against  Wil- 
liam Carroll,  recovered  judgment  and  caused  execution  to 
issue,  and  has  had  his  homestead  laid  off  entirely  on  the 
land  of  the  plaintiff,  John,  and  has  directed  the  sheriff  to 
advertise  and  sell  the  other  lands  levied  on ;  that  either 
from  ignorance  or  enmity  to  plaintiffs  induced  by  defen- 
dant, the  said  Carroll  refused  to  defend  said  suit,  or  to  allow 
plaintiffs  to  intervene  for  that  purpose;  wherefore  the 
plaintiffs  asked  that  an  injunction  issue  to  restrain  the  de- 
fendant from  selling  said  land,  and  that  it  be  declared  that 
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«aid  note  is  the  property  of  plaintiffs  and  satisfaction  thereof 
be  entered  of  record.  Thereupon  in  Statesville  at  Cham- 
bers on  the  19th  of  July,  1877,  before  F arches ^J.^  a  restrain- 
ing order  was  granted,  and  the  defendant  notified  to  appear 
And  show  cause  why  an  injunction  should  not  issue. 

In  obedience  to  sa^d  order  the  defendant  appeared  at 
said  term  and  filed  his  answer,  in  which  he  stated  in  sub- 
stance, that  Carroll  conveyed  the  said  lands  to  his  children 
with  intent  to  defrad  his  creditors ;  that  said  Marler  did 
not  sell  to  plaintiff  as  alleged,  but  that  James  contracted 
to  sell  to  Marler,  and  took  his  note  for  the  price,  and  Marler 
left  the  State  without  paying  it,  and  said  Alfred  induced 
James  to  receive  his  note  in  place  of  Marler's  and  took  a 
^eed  therefor,  with  notice  of  the  fraudulent  intent  in  the 
-conveyance  of  William  Carroll  as  aforesaid;  and  that 
Alfred  then  conveyed  to  the  plaintiff*,  John,  with  like  in- 
tent The  defendant  alleged  that  after  the  execution  of  the 
note,  Carroll  sold  his  slaves  to  McKesson  for  a  large  sum 
payable  in  Confederate  money,  for  a  part  of  which,  notes 
were  made  payable  to  Carroll  and  to  his  daughters,  as  ad- 
vancements, long  before  he  executed  the  deeds  to  his  sons ; 
imd  denied  that  he  retained  any  of  said  notes  to  offer  as  a 
^t  off  to  the  Michaux  note,  or  retained  property  sufficient 
to  pay  his  debts  after  making  the  said  deeds  which  were 
Toluntary  and  without  consideration;  that  defendant  has  no 
knowledge  of  the  alleged  transaction  in  which  said  agent  was 
employed  to  buy  said  note,  and  does  not  believe  it  to  be 
true,  and  he  alleged  that  in  1872,  he  bought  said  note  back 
from  McKesson,  giving  him  credit  for  the  amount,  oh  a  note 
which  he  held  against  him  for  $4,130,  dated  March  27th, 
1863,  and  thereupon  McKesson  gave  defendant  an  order  on 
his  attorney,  in  whose  hands  said  note  had  been  placed  for 
coUectioD,  and  upon  presentation  of  the  order,  he  was  in- 
formed by  the  attorney  that  it  had  been  returned  to  Mc- 
JSeseon ;  that  the  defendant  then  sent  said  Alfred  Perry  to 
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McKesson  for  the  note,  and  on  his  return  he  stated  to  defen- 
dant that  McKesson  said  he  could  not  find  it ;  that  the  de- 
fendant afterwards  heard  that  said  Perry  had  the  note,  and 
on  demanding  the  same  he  was  refused,  and  informed  by 
Perry  that  he  bought  it  of  McKession ;  and  upon  an  ad- 
justment of  the  matter  between  them  at  the  office  of  an 
attorney  in  Morganton,  Perry  delivered  the  note  to  defen- 
dant's attorney,  and  suit  was  brought  thereon,  and  Carroll 
appeared  and  answered  the  complaint  therein,  at  Spring 
Term,  1873  ;  and  at  a  subsequent  term  the  case  was  contin- 
ued upon  aflSdavit  of  "William  Carroll,  Jr.,  as  agent  of  his 
father,  and  one  of  the  plaintiffs  in  this  action,  and  at  Fall 
Term,  1876,  a  trial  v/as  had,  which  resulted  in  a  verdict  and 
judgment  for  Michaux;  whereupon  the  defendant  asked 
that  the  restraining  order  heretofore  granted  be  dissolved. 
The  complaint  and  answer  were  supported  by  the  affida- 
vits of  the  parties.  His  Honor  refused  the  motion  to  dis- 
solve, and  continued  the  injunction,  from  which  ruling  the 
defendant  appealed. 

Mr.  G.  N.  Folk,  for  plaintiffs. 
Mr.  It.  F.  Armfieldj  for  defendant. 

Bynum,  J.  If  upon  the  hearing  of  an  answer  the  state- 
ments are  such  as  to  leave  upon  the  mind  of  the  Court  a 
reasonable  doubt  whether  the  plaintiffs  equity  is  sufficient- 
ly negatived,  the  injunction  will  not  be  dissolved,  but  be 
continued  to  the  hearing.  Munroe  v.  Mclnij/r^i^  6  let.  Si^ 
65 ;  Miller  v.  Washburn,  3  Ire.  Eq.,  161. 

But  it  is  also  a  well  settled  rule  that  when  by  the  answer 
the  plaintiff's  whole  equity  is  denied,  and  the  statement  in 
the  answer 'is  credible  and  exhibits  no  attempt  to  evade  the 
material  charges  in  the  complaint,  an  injunction  on  motion 
will  be  dissolved:  Perkins  v.  HolloweU^  5  Ire.  Eq.,  24 ;  Sharpe 
V.  King,  3  Ire.  Eq.,  402. 
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In  the  case  before  us  the  answer  ia  full  and  complete, 
containing  a  positive  and  specific  denial  of  every  material 
allegation  of  the  complaint,  accompanied  with  such  a  con- 
nected and  reasonable  narration  of  the  facts  of  the  case, 
that  no  Court  could  hesitate  to  dissolve  the  injunction,  if  it 
were  here  upon  complaint  and  answer  alone.  Do  the  affi- 
davits of  the  plaintiffs'  and  defendant,  made  a  part  of  the 
case,  present  it  in  a  different  aspect  ?  We  think  not.  The 
complaint,  from  its  vagueness  of  statement  and  evident  sup- 
pression of  matters  within  the  knowledge  of  the  plaintiffs, 
peculiarly  as  the  dates  and  places  of  the  occurrence,  upon 
which  they  found  their  equity,  is  in  striking  contrast  with 
the  precision  and  minuteness  of  statement  in  these  particu- 
lars, by  the  defendant.  For  instance, — the  complaint  does 
not  set  forth  the  date  of  the  deeds  under  which  the  plain- 
tiffs claim,  or  of  the  sale  of  the  negroes,  but  it  does  state 
that  at  the  time  the  deeds  were  executed,  William  Car- 
roll owned  a  large  number  of  slaves  and  other  property,  far 
more  than  enough  in  value  to  satisfy  all  his  debts,  when  in 
truth  as  is  clear  from  the  affidavit  of  Carroll  himself,  the 
negroes  had  all  been  sold  six  months  before  the  deeds  to  the 
land  were  executed.  And  so  the  important  fact  is  sup- 
pressed that  the  note  to  Michaux  was  executed  only  a  week 
before  Carroll  sold  all  his  negroes,  and  six  months  before  he 
conveyed  away  without  consideration,  all  his  lands;  and  six 
months  before  the  note  fell  due;  so  that  before  the  maturity 
of  the  note,  the  debtor  Carroll  had  made  way  with  all  his 
property,  negroes  and  lands. 

The  affidavits  so  far  from  helping  the  plaintiffii'  case,  com- 
promise it,  in  this,  that  they  make  clear  what  was  only 
obscurely  seen  in  the  complaint,  to-wit,  that  Carroll  had 
made  way  with  his  property  to  avoid  his  creditors,  and  that 
the  plaintiffs  knew  it,  and  were  conscious  that  they  could 
not  hold  the  land  unless  they  could  succeed  in  getting  up 
the  Michaux  debt.    Did  they  purchase  and  acquire  the  title 
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to  the  note  given  by  Carroll  to  Michaux?  Unfortunately 
■  the  main  witness  to  establish  this  is  Alfred  Perry,  the  al- 
leged agent  who  made  the  pnrchase.  He  does  not  directly 
deny  the  charges  in  the  answer  that  he  was  the  messenger 
sent  by  Michaux  to  McKesson  for  the  note  after  the  defen- 
dant had  repurchased  the  note,  and  given  McKesson  credit 
for  it  on  a  larger  note  which  he  held  on  the  latter. 

On  his  own  aflSdavit  he  stands  self-convicted  of  duplicity 
of  conduct,  and  of  assenting  to  a  division  of  the  proceeds 
of  the  note  with  the  defendant,  and  of  the  actual  receipt  of 
a  part  of  the  money.  It  is  reasonably  certain,  upon  the 
whole  case,  that  Michaux:,  for  full  value,  purchased  and  was 
entitled  to  the  possession  of  the  note.  It  is  therefore  imma- 
terial how  he  obtained  the  actual  possession,  whether  by 
snatching  as  the  plaintiffs  allege,  or  by  paying  tribute  to  a 
faithless  agent  who  was  acting  in  collusion  with  the  plain- 
tiffs or  for  his  own  corrupt  gain,  as  the  defendant  alleges, 
with  the  better  reason  as  we  think.  For  early  in  1873, 
Michaux  brought  suit  upon  the  note  against  William  Car- 
roll, the  obligor.  The  plaintiffs,  it  is  confessed,  then  knew 
that  the  defendant  had  possession  of  the  note,  how  he  had 
acquired  it,  and  that  he  was  enforcing  its  collection  as  the 
owner.  This  action  was  pending  until  1876,  before  judg- 
ment -jvas  rendered,  during  all  of  which  time  the  plaintiffs 
herein,  though  cognizant  of  all  the  facts,  neither  asserted 
nor  made  claim  of  the  ownership  of  the  note,  but  so  far 
from  it,  one  of  the  plaintiffs,  William  Carroll,  Jr.,  acted 
as  agent  of  his  father  in  defending  the  action,  by  filing  an 
affidavit  for  continuance  and  alleging  a  tender  and  refusal 
by  the  father,  of  the  principal  and  interest  of  the  note.  If 
these  plaintiffs  had  a  pretence  of  title  to  the  note,  why  did 
they  for  three  years  stand  silent  spectators  of  Michaux 
possessing  and  claiming  the  note  as  his  own,  suing  on  it 
and  prosecuting  his  action  to  final  judgment  against  Car- 
rol ?    No  claim  was  made,  no  faction  instituted  by   them 

Digitized  by  VjOOQIC 


JXnp;  TERM.  18.78.  101 

SWANN  V.  liYEBS. 

against  Michaux  to  try  the  title  until  an  execution  is  levied 
upon  their  land,  four  years  after  the  commencement  of  the 
action.  It  is  too  late,  even  if  the  claim  had  the  appearance 
of  credibility.  The  plaintifts  have  failed  to  make  out  a 
case  for  a  continuance  of  the  injunction  to  the  hearing,  and 
it  must  therefore  be  dissolved  upon  the  answer  and  counter 
affidavits. 

When  the  land  shall  be  sold  under  the  execution,  and  the 
purchaser  put  to  his  action  for  the  possession,  it  will  be  time 
enough  for  the  plaintiffs,  if  they  desire  to  defend  further,  to 
assert  their  title  as  purchasers  for  value  without  notice,  or 
that  Carroll,  when  he  executed  the  deed  retained  property 
amply  sufficient  to  pay  his  then  debts,  or  any  other  defence 
to  the  action  not  involving  the  title  to  the  note  and  judg- 
ment. There  is  error.  Judgment  reversed,  and  injunction 
dissolved. 

Error. 

Per  Curiam.  Judgment  reversed. 


*  F.  J.  SWANN  and  others  v.  GEORGE  MYERS  and  others. 

Praetice^Rentoval  of  action  to  U.  S.  Courts-Parties  in  Interest. 

1.  Where  there  are  sereral  parties  defendant  to  an  action  pending  in 
the  Bupenor  Court,  and  one  of  them  is  a  non-resident,  a  motion  by 
such  defendant  to  remove  the  action  to  the  United  States  Court  (un- 
der U.  S.  Rev.  Stat.  §  $89)  wiU  be  granted,  if  the  other  defendants 
are  not  necessary  parties  and  a  full  and  final  determination  of  the 
matter  can  be  had  without  their  presence  in  Court. 

*  Smith,  C.  J.  having  been  of  counsel  did  not  sit  on  the  hearing  of 
this  case. 
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2.  In  an  action  to  recover  land,  in  the  poBsession  of  M,  a  non-resident 
defendant,  who  claimed  the  legal  estate  therein,  where  the  plaintiffs 
alleged  that  the  co-defendants  of  M  were  their  trustees  and  held  the 
legal  estate  in  the  land  for  their  use ;  It  uxu  held,  that  the  co-defen- 
dants bf  M  were  not  necessary  parties  defendant,  that  their  interest 
in  the  land,  if  any,  was  adverse  to  li,  and  that  they  were  substan- 
tially plaintiffs ;  and  that  the  action,  on  motion  of  M,  should  be  re- 
moved for  trial  to  the  United  States  Court. 


Motion  to  remove  the  Cause  heard  at  Spring  Term,  1878, 
of  CoMLUBUS  Superior  Court,  before  Eure,  J. 

The  material  facts  appear  iu  the  opinion.  His  Honor  re- 
fused the  motion  and  the  defendant  appeciled.  (See  same 
case,  75  K  C.  585.) 

Messrs.  W.  S.  ^  D.  J.  Devane,  T.  H.  SuUon  and  Battle  ^ 
Mordecaiy  for  plaintiffs. 
Messrs.  A.  T.  ^  J.  London^  for  defendant. 

Rodman,  J.  This  is  a  motion  by  Myers  one  of  the  de- 
fendants to  remove  the  action  to  the  Circuit  Court  of  the 
United  States  for  trial  upon  the  ground  of  prejudice  or  local 
influence,  under  the  act  of  the  2nd  of  March,  1867.  (Rev. 
Stat,  of  U.  S.,  §  639,  and  2  Abbott  Prac.  39j.  All  the  plain- 
tiffs are  citizens  and  residents  of  North  Carolina,  as  are  all 
the  defendants  except  Myers  who  is  a  citizen  and  resident 
of  New  York.  If  Myers  were  the  only  defendant  there 
would  be  no  objection  to  granting  his  motion.  We  under- 
stand it  to  be  settled  however  by  the  cases  of  the  Sewing 
Machine  Co.,  18  Wall.  553,  Vanever  v.  Bryantj  21  Wall.  41, 
and  Gardner  v.  Brown,  lb.  36,  that  if  the  other  defendants 
are  necessary  parties  to  the  action  without  whose  presence 
in  Court  no  full  or  final  determination  of  the  matters  in 
controversy  can  be  made,  the  defendant  Myers  is  not  enti- 
tled to  have  his  motion  granted.  Then,  are  the  other  de* 
fendants,  or  any  of  them  such  necessary  parties  ? 
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For  the  intelligible  consideration  of  this  question  it 
is  necessary  to  state  in  a  summary  way  the  claims  of  the 
parties  upon  what  seem  to  be  the  undisputed  facts. 

Alice  Heron  being  seized  in  fee  of  the  land  in  question, 
made  her  will  and  died  in  1813.  By  said  will  she  devised 
the  residue  of  her  land  (which  included  that  in  question) 
•*'  to  John  Waddell  and  John  R.  London,  and  the  survivor, 
^nd  the  executor  of  such  survivor"  in  trust  for  the  separate  use 
of  Frances  Swann  (her  grand-daughter)  for  life,  with  re- 
mainder to  her  children  living  at  her  death,  and  in  default 
of  children  living  at  her  death,  in  trust  for  the  issue  of  her 
children,  and  in  default  of  such  issue  who  arrive  at  the  age 
of  twenty-one,  then  to  her  own  heirs. 

By  a  subsequent  clause  of  her  will  the  testatrix  provided 
SiS  follows :  ^'  And  'it  is  my  will  that  the  trustees  aforesaid, 
and  the  survivor,  and  the  executor  of  the  survivor,  in  the 
soundness  of  their  discretion  may  join  with  the  cestui  que  v^e 
or  guardian  of  cestui  que  use  in  making  any  conveyances  of 
the  above  property  settled  as  aforesaid  as  may  to  them  seem 
proper."  Of  the  executors  named,  London  alone  qualified. 
He  survived  Waddell  and  died  leaving  a  will  by  which  he 
made  Marsden  Campbell  and  William  G.  Lord  his  executors. 

On  the  12th  of  February,  1836,  a  deed  professing  to  be 
under  the  power  in  the  will  was  made  by  John  Swann,  and 
the  said  Frances  his  wife,  and  the  said  Lord,  and  the  said 
Campbell  by  said  Lord  as  his  attorney,  conveying  said  land 
to  one  Buck  under  whom  defendant  Myers  claims,  and  he 
and  those  who  claim  under  him  have  been  in  possession 
ever  since.  There  is  no  evideiice  other  than  that  appearing 
in  the  deed  that  Lord  was  the  attorney  of  Campbell.  Lord 
survived  Campbell ;  the  defendants  (except  Myers)  are  his 
heirs,  and  the  plaintiffis  are  the  children  or  issue  of  Frances 
Swann  and  also  heirs  of  Alice  Heron.  Francis  Swann  died 
in  1871. 

The  case  came  before  this  Court  at  June  Term,  1876,  on 
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an  appeal  by  the  plaintiffs.  75  K  C.  585.  The  decision  of 
the  Court  granted  a  n6w  trial.  The  opinion  of  the  Courts 
however,  held  (1.)  That  the  deed  to  Buck  was  not  a  valid 
execution  of  the  power,  for  want  of  execution  by  Campbell,, 
and  it  consequently  did  not  convey  a  fee  simple.  (2 )  That 
it  did  convey  the  equitable  life  estate  of  Francis  Swann,  and 
that  the  possession  of  Buck  and  his  assignee  did  not  be- 
come adverse  until  her  death  in  1871.  (3.)  It  expressed  a 
doubt  as  to  whether  upon  the  death  of  Lord  the  bare  legal 
estate  descended  to  his  heirs  (the  defendants,  excepting; 
Myers)  or  reverted  to  the  heirs  of  Alice  Heron.  -This  ques- 
tion however  is  merely  one  of  form  and  of  no  practical  im- 
portance, for  if  there  be  a  trust  outstanding  for  the  plain- 
tiffs, the  Court  will  compel  the  trustees,* whoever  they  may 
be,  to  hold  the  legal  estate  for  them.  It  seems  suflSciently 
clear  though  that  by  force  of  §  45  of  ch.  119  of  Bat.  Rev. 
(Wills)  by  which  all  devises  are  construed  to  be  in  fee  un- 
less otherwise  expressed,  that  Lord  took  a  fee  and  the  legal 
estate  descended  to  his  heirs. 

If  this  Court  shall  decide  that  the  case  can  not  be  re- 
moved, it  can  only  be  on  the  ground  taken  by  the  plain- 
tiffs, that  the  defendants  (excepting  Myers)  are  trustees  and 
hold  the  legal  estate ;  which  would  be  to  decide  that  they 
are  trustees  for  the  plaintiffs  and  bound  to  convey  to  them. 
It  is  not  and  can  not  be  contended  that  the  said  defen- 
daiits  are  trustees  for  MyQrs.  His  claim  is  and  must  neces- 
sarily be  that  the  legal  estate  passed  to  Buck  either  by  the 
deed  of  1836  or  by  an  adverse  possession  beginning  at 
that  time,  and  is  now  in  him  as  the  assignee  of  Buck.  The 
only  substantial  question  in  the  case  is  whether  the  said 
defendants  are  trustees.  By  refusing  to  remove  the  case  oh 
the  ground  that  said  defendants  are  trustees,  and  therefore 
necessary  parties  to  a  full  determination  of  all  the  matters 
in  controversy,  this  Court  would  decide  against  the  de- 
fendant the  only  matter  in  controversy  ;  it  would  refuse  to 
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him  a  trial  of  his  claim  by  a  Court  which  he  believes  more 
free  from'  prejudice  and  local  influencei  than  a  State  Court, 
because  in  our  opinion  he  has  no  legal  claim.  We  are  of 
the  opinion  t^at  the  title  of  the  plaintiff  can  be  tried  and 
adjudged  on  the  absence  of  the  said  defendants  who  are 
alleged  to  be  trustees  for  the  plaintiffs,  and  whose  estate  if 
any  is  a  merely  nominal  one«  The  plaintiffs  claim  only  an 
equitable  estate,  and  can  under  our  law  recover  upon  that. 
They  might  have  joined  the  nominal  defendants  with  them 
as  plaintiffs,  and  they  may  be  more  naturally  arranged  on 
that  side.  That  they  have  been  put  on  the  same  side  with 
the  defendant  Myers  with  whom  they  have  no  community 
but  an  opposition  of  interest,  ought  not  to  prejudice  his 
rights.  Their  interests  as  far  as  they  have  any  are  with  the 
plaintiffs  who  claim  them  as  their  trustees,  and  such  they 
are  if  they  have  any  legal  interest  at  all,  and  if  those  de- 
fendants had  been  made  nominally  plaintiffs  as  substanti- 
ally they  are,  there  could  be  no  question  as  to  the  right  of 
Myers  to  remove  the  case. 

We  think  his  motion  should  be  allowed  and  the  ease  re- 
moved to  the  Circuit  Court  of  the  United  States  and  an 
order  will  issue  to  the  Superior  Court  of  Columbus  to  that 
effect 

Error. 

Per  Curiam.  Judgment  reversed. 
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ALEXANDER  OLDHAM  v.  F.  W.  KERCHNER. 

Contract^Breach  of— Action  for  Damages— Measure  of  Damages- 
Issues— Judge's  Charge— Practice  on  Appeal. 

X,  Where,  OQ  the  trial  of  an  action  for  damages  for  breach  of  contract, 
it  appeared  that  the  defendant,  a  judgment  creditor  of  the  plaintiff, 
had  agreed  with  him  that  the  judgment  debt  should  be  liquidated  by 
the  plaintiff's  grinding  a  quanti^  of  com  to  be  furnished  by  defen- 
dant, sufficient  to  pay  off  the  debt,  at  eight  cents  per  bushel  of  mea^ 
delivered  to  defendant,  the  plaintiff  agreeing  to  grind  all  com  deliv- 
ered to  him  under  the  contract  at  that  price ;  and  that  thereafter  the 
defendant  after  delivering  a  portion  of  the  com  had  declined  to  de- 
liver more  and  had  collected  the  balance  of  the  debt  out  of  the  plain- 
tiff under  execution ;  It  was  hddy 

<1)  That  it  was  not  error*  for  the  Oourt  below  to  refuse  to  submit  an 
issue  to  the  jury,— '*  Was  getting  the  payment  of  the  judgment  the 
defendant's  8ole  inducement  for  making  the  alleged  contract?" 

(2)  That  ilf  was  not  error  to  refuse  to  instruct  the  jury  **  that  the  profits 
which  plaintiff  would  have  made  if  the  contract  had  been  fully 
carried  out,  are  not  the  proper  measure  of  damages ;  that  plaintiff 
is  on]y  entitled  to  actual  damages,  and  having  offered  no  proof  of 
any  such,  is  entitled  to  only  nominal  damages." 

<8)  Nor  was  it  error  to  refuse  to  instruct  the  jury  "that  the  contract 
was  nudum  pactum,  or  at  least  that  it  was  so,  if  eight  cents  per  bushel 
was  a  fair  price  for  grinding." 

2.  In  such  case,  upon  an  issue  as  to  whether  or  not  the  causes  of  action 
all^^ed  in  the  complaint  wero  compromised  and  settled  between  the 
parties  upon  sufficient  consideration,  it  was  not  error  for  the  Court  to 
charge  ''that  the  jury  must  say  whether  plaintiff  agreed  with  de- 
fendant's attomey  to  surrender  his  right  of  action  for  the  alleged 
breach  of  contract,  and  if  he  did  so  agree  in  consideration  of  receiv- 
ing the  forbearance  on  the  execution,  as  testified  to,  then  this  was  a 
sufficient  consideration  binding  on  plaintiff,  and  the  jury  must  find 
the  issue  in  the  affirmative ;  that  a  contract  is  the  assent  of  two 
minds  to  the  same  thing  in  the  same  sense,  and  the  jury  must  con- 
4Edder  all  the  testimony  on  this  point  and  say  whether  the  plaintiff 
did  so  agree ;  that  the  plaintiff  was  not  barred  from  recovering  in 
this  action  by  reason  of  his  agreement  in  regard  to  any  matter  other 
than  the  cause  of  action  sued  on,  and  if  in  the  conversation  with 
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said  attorney,  the  plaiatiff  did  not  undentand  him  as  referring  to 
the  cause  of  action  sued  on,  that  they  must  find  the  issue  in  the 
negative." 
^.  In  such  case,  the  true  measure  of  damages  is  the  diflerenee  between 
the  cost  of  grinding  and  the  ooniract  price ;  that  the  charge  of  the 
Court  below  te  thct  efEbct  is  not  erroneous  for  failing  also  to  charge 
"  that  the  actual  loss  sustained  by  defendant's  breach  of  contract 
was  the  true  measure  of  damages,  and  if  the  plaintiff  after  defen- 
dant's refusal  to  deliver  com,  did  receive  from  others  employment 
for  such  part  of  his  machinery  as  would  have  been  occupied  in  per- 
forming his  contract  with  defendant,  or  by  reasonable  effort  might 
have  received  such  employment,  the  profit  that  was  or  might  have 
been  thus  made  must  be  deducted  from  the  profit  he  would  have 
made  had  defendant  performed  his  contract,  in  order  to  ascertain 
the  actual  damage,"  there  being  no  evidence  to  which  such  a  doc- 
trine was  applicable. 

4.  Where  in  an  action  for  damages  for  breach  of  contract,  the  plaintiff 
proves  a  contract,  its  breach  and  the  loss  of  certain  profit  resulting 
from  the  breach,  the  burden  is  on  the  defendant  to  prove  anything 
in  diminution  of  damages. 

5.  In  this  Court  in  a  case  on  appeal  the  position  of  the  appellee  is 
strictly  defensive ;  the  judgment  below  is  assumed  to  be  right  unless 
some  specified  error  is  shown ;  Therefore,  in  this  action  the  plaintiff 
is  not  required  to  show  from  the  case  made  out  an  appeal,  that  his 
claim  was  supported  by  evidence  that  his  mill  had  not  been  so  em- 
ployed as  to  diminish  his  damages. 

iBtU  V.  Walker^  6  Jones  48 ;  Spieru  v.  Hdlsied,  74  N.  C.  020 ;  Ifaoe  v. 
Bamsey^  lb.  11 ;  CkmenU  v.  The  State,  77  N.  C.  142 ;  BrinkUy  v. 
Sudceufood,  65  N.  C.  620 ;  Bmdrickson  Y.Anderson,  5  Jones  246,  cited, 
commented  on  and  approved.) 

(Smith,  C.  J.  Dissenting,) 

Civil  Action  tried  at  January  Special  Term,  1878,  of 
Niw  Hanover  Superior  Court,  before  Moore,  J. 

This  was  an  action  for  damages  for  an  alleged  breach  of 
contract,  and  the  facts  are  sufficiently  stated  in  the  opin- 
ions delivered.  There  was  a  verdict  for  plaintiff,  judgment, 
and  appeal  by  defendant. 
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Mr.  D.  L.  BtisseUj  for  plaintiflF. 

Messrs.  W.  S.  ^  D.  J.  Devane^  for  defendant 

Rodman,  J.  The  plaintiff  being  indebted  to  the  defend* 
ant  by  a  judgment  for  about  $2800,  wrote  to  defendant  on 
29th  April,  1871,  who  was  a  large  dealer  in  corn  and  meal^ 
as  follows :  Dear  Sir — I  am  without  means  now,  of  paying 
the  Oldham,  Denmark  &  Co«  claims  (alluding  to  said  judg- 
ment) and  I  propose  to  liquidate  the  claims  with  means  at 
my  command,  and  they  are  these,  viz.,  to  grind  all  the 
meal  you  want,  on  the  following  terms — for  every  56  pounds 
of  good  clean  corn  furnished,  I  will  return  50  pounds  of 
bolted  meal,  sewed  up  in  your  sacks  and  delivered  to  your 
store,  (you  deliver  corn  to  mill,)  and  you  credit  0.  D.  <fe  Go's 
old  account  with  eight  cents  per  bushel.  Hoping  this  libe- 
ral proposition  may  meet  your  approbation,  I  am,  Ac. 
(Signed  by  plaintiff). 

The  defendant  accepted  this  proposition  as  is  shown  by 
his  sending  com  to  plaintiff's  mill  and  crediting  plaintiff 
with  the  price  of  the  grinding  according  to  its  terms,  until 
September  1st,  1871,  when  he  ceased  sending  corn  to  plain- 
tiff's mill  for  about  two  weeks.  On  the  20th  of  September^ 
the  plaintiff  wrote  to  defendant  a  second  letter,  which  is  not 
material  to  be  set  out  here,  and  on  the  next  day  the  defend- 
ant resumed  sending  corn  to  plaintiff's  mill,  and  continued 
to  do  30  until  October  15th,  when  he  notified  plaintiff  that 
he  would  not  send  any  more  corn,  and  demanded  payment 
of  the  balance  due  on  the  judgment,  and  issued  execution 
thereon,  which  was  levied  on  the  property  of  plaintiff.  The 
plaintiff  afterwards  paid  the  said  balance.  The  defendant 
sent  no  corn  afterwards. 

The  defendant  endeavored  to  prove  that  plaintiff  had  re- 
leased him  from  liability  on  the  contract  above  stated,  but 
the  jury  found  against  defendant  upon  that  issue,  and  we 
do  not  concern  ourselves  with  it  here. 
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The  Judge  presented  several  questions  to  the  jury,  and 
they  found  the  contract  to  have  been  in  substance: — 

1.  That  defendant  should  deliver  to  plaintiflF,  corn  to  be 
ground,enough  in  quantity  to  pay  off  the  said  debt  of  plain- 
tiff at  eight  cents  per  bushel  of  meal  delivered  to  defendant, 
and  plaintiff  agreed  to  grind  all  corn  delivered  to  him  un- 
der the  contract  at  that  price,  and  upon  the  other  terms  of 
the  contract,  which  are  not  material  to  be  noticed  here. 

2.  That  the  difference  between  the  eight  cents  per  bushel 
•which  defendant  agreed  to  pay  for  grinding,  and  the  actual 

cost    of  grinding,  to    the  plaintiff,    was   five   cents    per 
bushel. 

3.  That  the  quantity  of  corn  which  the  defendant  ought 
to  have  delivered  according  to  his  contract,  and  failed  to 
deliver,  was  20,430  bushels. 

4.  That  plaintiff  had  sustained  damages  by  defendant's 
breach  of  his  contract  to  the  amount  of  $1,021.50,  which  in- 
cluded interest  from  the  20th  of  September,  1872,  to  the 
time  of  the  trial. 

Before  considering  the  questions  which  are  made  on  the 
merits  of  the  case,  it  will  be  convenient  to  dispose  of  some 
which  are  collateral ;  The  defendant  asked  the  Judge  to 
submit  an  additional  issue, — '*  was  getting  payment  of  the 
judgment  the  defendant's  sole  inducement  for  making  the 
alleged  contract?'' — and  the  Judge  refused  to  do  so.  We 
think  the  Judge  was  clearly  right.  What  was  the  induce- 
ment or  motive  of  the  defendant  to  making  the  contract, 
as  distinct  from  the  consideration,  was  immaterial ;  and 
evidently  the  getting  his  corn  ground  on  the  terms  propos- 
ed, was  the  consideration  of  his  contract,  and  at  least  a  part 
of  his  inducement  to  make  it.  The  submission  of  such  a 
question  to  the  jury  would  only  have  embarrassed  them. 

The  defendant  prayed  the  Court  to  instruct  the  jury, 
'*  that  the  profits  which  plaintiff  would  have  made  if  the 
contract  alleged  in  the  complaint  had  been  fully  carried 
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onf,  are  not  the  proper  measure  of  damages;  that  plaintiff 
is  only  entitled  to  actual  damages,  and  haying  offered  no 
proof  of  any  such,  is  entitled  to  only  nominal  damages." 
The  Judge  refused,  and  although  some  part  of  the  prayer 
was  correct,  (as  will  be  seen,)  yet  as  a  whole  it  was  errone- 
ous, and  the  Judge  was  justified  in  refusing  it. 

The  defendant  also  prayed  the  Court  to  instruct  the  jury 
that  the  contract  was  nudum  pactum,  or  at  least,  that  it  was 
so  if  eight  cents  per  bushel  was  a  fair  price  for  grinding. 
The  Judge  declined  to  do  so,  and  in  our  opinion  rightly. 
There  was  a  consideration  for  the  defendant's  contract,  to 
wit,  the  agreement  of  plaintiff  to  do  the  work  ;  and  it  was 
not  the  less  a  consideration  because  it  was  to  be  done  at  a 
fair  price. 

The  charge  of  the  Judge  as  to  the  compromise  and  re- 
lease of  the  plaintiff's  claim  seems  to  have  been  fair  and 
correct.  [The  issue  in  respect  to  this  was, — "were  the 
causes  of  action  alleged  in  the  complaint  compromised  and 
settled  between  the  parties  upon  sufficient  consideration? 
Answer. — No."  And  the  instruction  en  it  was, — "that 
the  jury  must  say  whether  the  plaintiff  agreed  with  defend- 
ant's attorney  to  surrender  his  right  of  action  for  the  al- 
leged breach  of  contract,  and  if  plaintiff  did  so  agree  in 
consideration  of  receiving  the  forbearance  on  the  execution, 
as  testified  to,  then  this  was  a  sufficient  consideration  bind- 
ing on  plaintiff  and  the  jury  must  find  the  issue  in  the 
affirmative;  that  a  contract  is  the  assent  of  two  minds  to 
the  same  thing  in  the  same  sense,  and  that  they  must  con- 
Mer  at  tbe  IMlintony  on  this  point  and  say  whether  the 
plaintiff  did  agree  to  compromise  as  alleged  ;  that  the  plain- 
tiff was  not  barred  from  recovering  in  this  action  by  reason 
of  his  agreement  in  regard  to  any  matter  other  than  the 
cause  of  action  which  he  now  sues  on,  and  if  in  the  conver- 
sation with  said  attorney,  the  plaintiff  did  not  understand 
him  as  referring  to  the  cause  of  action  sued  on,  then  the 
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jury  must  find  the  issue  in  the  negative/']  If  two  parties 
in  bargaining  do  actually  misunderstand  each  other,  if 
their  language  is  equivocal,  and  one  is  meaning  to  speak 
of  one  subject,  and  the  other  of  another,  it  is  clear  that 
there  is  no  contract ;  for  there  is  not  that  aggregatio  mentium 
necessary  to  make  one.  If  the  words  are  clear  and  une- 
quivocal, neither  party  can  say  that  he  understood  them  in 
a  different  sense  from  what  they  plainly  bear ;  and  if  either 
party  knows  that  the  other  understands  him  as  speaking  of 
one  object,  or  with  one  meaning,  he  will  not  be  allowed  to 
say  that  he  had  in  his  mind  another  object,  or  intended  a 
different  meaning.  But  the  question  as  to  whether  the^ 
plaintiff  did  agree  to  release  the  claim  sued  on  or  not,  was 
fairly  left  to  the  jury  and  decided  by  them  in  the  negative. 

These  observations  meet  all  the  questions  which  appear 
to  have  been  raised  upon  the  trial,  or  which  appear  from 
the  written  argument  of  the  defendant's  counsel  filed  in 
this  CJourt,  to  have  been  presented  here.  It  is  agreed,  I  be- 
lieve, by  all  the  members  of  the  Court  that  on  all  these 
questions  the  position  of  the  defendant  is  untenable,  and 
that  the  Judge  committed  no  error  in  his  rulings  on  them. 

We  can  proceed  now  to  consider  such  objections  to  the 
judgment  in  favor  of  the  plaintiff  as  bear  on  the  merits  of 
the  case:  The  Judge  told  the  jury  that  the  measdre  of 
damages  was  the  difference  between  the  cost  of  grinding, 
and  the  contract  price;  and  the  jury,  as  lias  been  seen,, 
found  this  difference  to  be  five  cents  per  bushel.  We  think 
it  is  now  well  established  that  the  profits  which  a  plaintiff" 
would  have  made  if  the  contract  had  been  complied  with 
is  the  measure  of  damages  for  its  breach,  in  cases  like  the^ 
present.  There  are  of  course  cases  not  within  the  rule,  as 
where  the  profits  are  speculative  and  incapable  of  accurate 
ascertainment,  or,  so  remote  that  they  can  not  be  supposed 
to  have  been  within  the  contemplation  of  the  parties,  or, 
where  they  depended  on  facts  of  which  the  defendant  had 
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no  notice,  and  which  therefore  could  not  have  been  in  their 
contemplation. 

Where  a  defendant  had  covenanted  to  teach  a  slave  a 
trade,  and  failed  to  do  so,  the  owner  was  held  entitled  to 
recover  the  sum  whicli  would  have  been  added  to  his  valu^, 
if  he  had  been  taught.  Bell  v.  WcUkeTj  5  Jones,  43.  In 
Spiers  V.  JSdstedf  74  N.  C,  620,  the  damages  were  held  to 
be  the  profit  which  the  plaintiflF  would  have  made  upon 
selling  the  goods,  if  they  had  arrived  in  due  time.  To  a 
like  effect  are  Mace  v.  Bamsey^  74  N.  C,  11,  and  Clements  v. 
The  State,  77  N.  .C,  142. 

It  is  suggested,  however,  that  the  instructions  of  the 
Judge  as  to  the  measure  of  damages,  though  correct  as  far 
as  they  went,  were  erroneous,  in  this,  they  ought  to  have 
stated  that  the  actual  loss  sustained  by  defendant's  breach 
of  contract  was  the  true  measure  of  damages,  and  if  the 
plaintiff  after  defendant's  refusal  to  deliver  corn  to  be 
ground  under  the  contract,  did  receive  from  other  persons 
employment  more  or  less  lucrative,  for  such  part  of  his 
machinery  as  would  have  been  occupied  in  performing  his 
contract  with  the  defendant,  or  by  reasonable  effort  on  his 
part  might  have  received  such  employment,  the  profit  that 
was,  or  might  have  been  thus  made,  must  be  deducted  from 
the  profit  he  would  have  made,  had  defendant  performed 
his  contract,  in  order  to  ascertain  the  actual  damage.  We 
think  the  instructions  given  would  not  have  been  errone- 
ous with  this  or  some  equivalent  addition,  and  that  they 
would  have  been  positively  erroneous  without  it,  if  there 
had  been  anything  in  the  evidence  to  which  such  a  doc- 
trine was  applicable. 

In  the  law  of  master  and  servant  the  doctrine  is  estab- 
lished both  on  reason  and  authority,  that  if  a  servant  be 
wrongfully  discharged  by  his  master  during  the  time  of 
[service  contracted  for,  he  may  treat  the  special  contract  as 
,  rescinded  by  the  discbarge,  and  sue  immediately,  in  which 
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case  he  would  recover  as  upon  a  quantum  meruit  for  the  ser- 
vice rendered  before  the  discharge,  if  he  had  not  received 
payment  for  that ;  and  also,  damages  for  the  breach  of  con- 
tract in  discharging  him,  though  it  seems  that  the  rule  by 
which  this  last  damage  is  to  be  ascertained  is  not  well  set- 
tled, {Brinkley  v.  Swicegood,  65  N.  C,  626 ;  31  Barb.,  N.  T., 
381 ;  Hilt.,  K  T.,  300,)  or,  he  may  wait  until  the  end  of 
the  term  and  recover  the  full  price  agreed  to  be  paid  for  the 
term,  subject  to  be  diminished  on  proof  by  the  master,  that 
the  servant  did  receive  or  might  have  received  employment 
elsewhere.  Sendrickson  v.  Anderson^  5  7ones  246.  This 
doctrine  would  be  applicable  in  this  case  if  there  were  facts 
to  make  it  so.  The  contract  of  plaintiff  to  grind  a  certain 
quantity  of  corn  for  defendant,  although  it  did  not  create- 
strictly  the  relation  of  master  and  servant,  yet  did  create 
an  analogous  one ;  and  if  it  had  appeared  that  plaintiff's 
mill  had,  afker  defendant's  refusal  to  send'  corn,  in  fact  re- 
ceived, or  but  for  plaintiff's  refusal  would  have  received  a 
quantity  of  custom  sufficient  to  disable  him  in  whole  or  in 
part  from  performing  his  contract  with  defendant,  such  a 
fact  ought  to  have  gone  in  diminution  of  plaintiff's  dam- 
ages ;  and  the  Judge  ought,  if  requested  by  defendant,  so 
to  have  told  the  jury.  But  he  was  not  so  requested ;  no 
such  point  in  defence  was  made  in  the  Court  below  or  by 
-counsel  in  this  Court.  It  deserves  consideration,  whether 
it  will  promote  the  attainment  of  justice  in  a  case,  to  allow 
apparent  defects  in  the  evidence  of  a  particular  fact  in  the 
case  of  a  party  successful  below,  to  be  first  pointed  out  and 
excepted  to  in  this  Court  by  an  appellant.  The  case  is 
made  out  by  the  appellant  subject  to  the  revision  of  the 
Judge,  upon  objection  by  the  appellee ;  but  it],is  a  substi- 
tute fori  &nd  is  in  the  nature  of,  a  bill  of  exceptions  upon 
a  writ  of  error.  Such  a  proceeding  is  regarded  as  a  new 
suit  in  which  the  judgment  below  is  taken  to  be  right,  un- 
less the  plaintiff  in  error  shows  affirmatively  some  error 
8 
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therein,  and  that  exception  was  taken  on  the  trial  to  the 
proceeding  or  ruling  alleged  to  be  erroneous.  The  defend- 
ant in  error  is  in  no  case  required  to  show  affirmatively 
and  upon  the  bill  of  exceptions,  or  case,  that  he  was  enti- 
tled to  the  judgment  in  his  favor  obtained  below.  His 
position  is  strictly  defensive.  The  judgment  below  is  as- 
sumed to  be  right  until  some  specified  error  is  shown.  Still 
less  is  the  appellee  bound  to  show  that  he  had  a  good  case 
^*  to  a  certain  intent  in  every  particular,"  so  as  to  exclude 
-every  supposition  to  the  contrary,  as  iu  effect  he  will  be 
held  to  do,  if  the* appellate  Court  takes  up  the  case  or  bill 
of  exceptions  to  examine  if  the  appellee's  claim  or  defence 
is  s^ipported  in  all  respects  by  full  proof.  It  is  the  rule  of 
•all  Courts  of  appeal,  and  this  Court  has  repeatedly  said, 
that  no  more  of  the  evidence  or  facts  should  be  inserted  in 
a  case  than  is  necessary  to  explain  the  exceptions  of  the  ap- 
pellant. 

Hence,  in  this  case  it  would  be  contrary  to  established 
practice  to  require  the  plaintiff  to  show  from  the  case  made 
out  by  the  appellant  that  his  claim  was  supported  by  evi- 
dence that  his  mill  had  not  been  so  employed  as  to  dimin- 
ish his  damages.  It  may  be  that  the  evidence  to  that  effect 
was  ample,  but  was  omitted  from  the  case  as  superfluous, 
because  the  want  of  such  evidence  was  not  excepted  to. 
We  think,  however,  that  it  does  appear  in  the  case  that  the 
plaintiff  in  fact  proved  all  that  was  incumbent  on  him  in 
this  respect.  The  case  states  as  a  fact  not  apparently  dis- 
puted '*that  plaintiff  was  ready,  able,  and  willing  to  grind 
the  whole  amount  of  corn  necessary  to  pay  the  judgment 
At  the  contract  price."  When  the  plaintiff  proved  a  con- 
tract, its  breach,  and  the  loss  of  a  certain  profit  resulting, 
from  the  breach,  upon  all  the  authorities  the  burden  lay  on 
the  defendant  to  prove  any  thing  in  diminution  of  the 
\lamages. 

In  Hendrickson  v.  Anderson^  supra^  it  was  held  that  an 
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overseer  employed  for  a  year  and  prematurely  discharged, 
could  recover  the  full  stipulated  wages,  unless  the  defend- 
ant showed  misconduct^  &c.,  in  diminution  of  damages. 
Battle,  J.  says :  **  But  in  a  suit  for  the  stipulated  compen- 
sation, the  defendant  may  show  in  diminution  of  damages, 
that  after  the  plaintiff  had  been  dismissed,  he  had  engaged 
in  other  lucrative  business.  ThiSj  however^  must  be  proved  by 
the  defendant,  and  must  not  be  presumed.*'  The  case  of  Corti- 
gan  v.  R.  R.  Co.,  2  Denio  609,  is  cited  and  fully  sustains 
the  position  that  tTie  burden  is  on  the  defendant :  The 
Court  say, — ** but  first  of  all  the  defence  set  up  should  be 
proved  by  the  one  who  Sbts  it  up.  *  *  *  The  rule  re- 
quires him  to  prove  an  affirmative  fact;  whereas  the  oppo- 
site rule  would  call  upon  the  plaintiff  to  prove  a  negative 
*  *  *.  He  is  the  wrong  doer,  and  presumptions  between 
him  and  the  person  wronged  should  be  made  in  favor  of 
the  latter.  For  this  reason,  therefore,  the  onus  must  in  all 
such  cases  be  upon  the  defendant."  To  the  same  effect  are 
Walworth  v.  Pool,  9  Ark.  394;  King  v.  SteirenjAi  Penn.,  St. 
99;  and  Jones  v.  Jones,  2  Swan  (Tenn.)  605. 

In  the  present  case  the  defendant  introduced  no  evidence 
of  the  sort  spoken  of,  and  there  was  therefore  nothing  in 
the  evidence  to  call  for  or  justify  the  addition  or  qualifica- 
tion to  the  Judge's  instructions,  which  has  been  suggested 
as  proper,  even  if  such  addition  or  qualification  had  been 
asked  for.    The  judgment  below  is  affirmed. 

Smith,  C.  J.,  Dissenting.  The  plaintiff  and  defendant,  on 
April  29th,  1871,  entered  into  an  agreement  for  grinding 
corn  at  the  plaintiff's  mill,  at  the  price  of  8  cents  per  bush- 
el, and  that  50  lbs.  ot  meal  be  returned  for  56  lbs.  of  com. 
The  terms  of  the  contract  were  controverted  before  the 
jury,  but  they  found  that  the  defendant  bound  himself  to 
send  to  the  mill  a  quantity  of  corn,  sufficient  for  the  toll 
to  pay  off  and  discharge  a  judgment,  which  he  held  against 
the  plaintiff,  and  that  it  should  be  thus  applied.    Between 
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the  Ist  day  of  May  and  September  following,  5791  8-56 
bushels  of  com  were  delivered  and  ground,  when  the  defen- 
dant denied  his  obligation,  and  refused  to  send  any  more 
com  to  the  mill.  Conflicting  evidence  was  offered  as  to 
what  was  a  fair  charge  for  grinding,  when  50  lbs.  of  meal 
were  to  be  returned  for  56  lbs.  of  corn,  the  plaintiff's  wit- 
nesses estimating  it  at  fifteen,  and  some  as  high  as  twenty 
cents  a  bushel,  while  those  of  defendant  estimated  it  at 
«ight  cents,  the  contract  price. 

There  was  no  evidence,  that  plaintiff's  mills  were  stopped 
or  delayed,  in  consequence  of  the  defendant's  refusal  to 
send  the  additional  quantity,  for  which  he  contracted ;  or 
that  the  withdrawal  of  his  patronage  was  not  supplied  with 
a  full  equivalent,  from  other  sources ;  or  that  the  mills 
were  not  taxed  to  their  working  capacity,  after  the  breach. 
It  was  shown  that  the  expense  of  grinding  to  the  plaintiff 
was  three  cents  a  bushel.  The  sum  due  for  the  corn  ground 
was  credited  on  the  defendant's  judgment,  and  the  plaintiff;* 
compelled  to  pay  the  residue.  The  plaintiff  was  prepared 
and  ready  to  do  the  work,  if  the  corn  had  been  delivered. 
The  second  issue  submitted  to  the  jury  was  to  this  effect: 

What  is  the  difference  between  the  contract  price  and  the 
actual  cost  to  the  plaintiff  of  grinding  the  quantity  of  corn 
necessary  to  pay  oft^  the  judgment,  and  what  additional 
quantity  was  required  to  raise  that  sum?  The  jury 
responded  that  the  difference  was  five  cents  a  bushel,  and 
the  additional  corn  needed,  20,430  bushels. 

The  defendant  asked  the  Court  to  charge  the  jury  that 
the  profits  which  the  plaintiff  would  have  made,  if  the  con- 
tract alleged  in  the  complaint  had  been  fully  carried  out, 
were  not  the  proper  measupe  of  damages,  and  that  the 
plaintiff  is  only  e^titled  to  actual  damages,  and  having  of- 
fered no  proof  of  any  such,  is  only  entitled  to  nominal  dam- 
ages. The  Court  refused  to  give  the  charge,  and  instructed 
the  jury  that  the  measure  of  damages  was  the  difference 
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between  the  cost  of  grindit^  and  the  contract  price.  To 
this  the  defendant  excepts.  The  jury  awarded  the  plaintiff 
damagee  at  the  rate  of  five  cents  per  bushel. 

In  this  ruling  of  the  Court  I  do  not  concur.  For  the 
violation  of  the  contract,  the  plaintiff  was  entitled  to  re- 
cover those  damages^  which  fairly  flowed  ftom  the  breach, 
and  no  more.  Had  the  mill  been  stopped^  or  so  interrupted 
in  its  operation  as  to  have  lost  as  much  time  as  would  be 
required  to  do  the  additional  grinding,  and  that  after  reas- 
onable efforts  to  prevent  the  loss,  the  plaintiff  could  have 
claimed  the  full  sum  awarded  him  under  the  instruction  of 
the  Court.  But  he  should  have  shown  the  extent  of  his 
losses  in  this  respect.  He  had  no  right  quietly  to  close  up 
his  mill,  or  permit  it  to  lie  idle  for  a  period  necessary  to  do 
the  defendant's  grinding,  and  then  charge  him  as  for  a  total 
loss.  It  was  his  duty  to  make  reasonable  efforts  to  prevent 
those  losses,  by  seeking  patronage  elsewhere.  If  the  losses 
were  fully,  or  partially  replaced  by  the  employment  of  oth- 
ers, the  defendant  was  entitled  to  an  equivalent  reduction 
on  the  full  claim  now  made  against  him.  This  rule,  just 
and  reasonable  in  itself,  which  fully  indemnifies  against  all 
losses  sustained  for.  a  broken  contract,  is  abundantly  sup- 
ported by  authority. 

The  general  principle  is  this  lucidly  stated  by  Mr. 
Greenleaf :  "  In  cases  of  special  contract,  where  one  party 
agrees  to  do  a  certain  thing,  or  to  perform  specific  services 
for  a  stipulated  sum  of  money,  as  for  example,  to  perform  a 
piece  of  mechanical  work  for  au  agreed  price,  or  to  occupy 
a  tenement  for  a  certain  time,  at  a  specified  rent,  and  deserts 
the  undertaking  before  it  is  completed,  or  is  turned  away 
and  forbidden  to  proceed  by  the  other  party,  the  measure 
of  damages  is  not  the  entire  contract  price,  but  a  just  rec- 
ompense for  tlie  actwd  injury^  which  the  party  has  sustained. 
And  in  all  cases  of  breach  of  such  specific  contracts,  it  is  to 
be  observed  that  if  the  party  injured  can  protect  himself 
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from  damages  at  a  trifling  expense,  or  by  any  reasonable  exer- 
tions^ fie  is  bound  to  do  so.  He  can  charge  the  delinquent  par- 
ty only  for  such  damages,  as  by  reasonable  endeavors  and 
expense,  he  could  not  prevent."    2  Qreenl.  Ev.,  §  261. 

So  an  eminent  writer  on  the  law  of  damages  says :  In 
actions  for  breach  of  contract,  the  measure  of  damages  is 
not  the  price  stipulated  to  be  paid  in  full  performance,  but 
the  actual  injury  sustained  in  consequence  of  the  defendant's 
default.  For  the  rule  that  the  contract  furnishes  the  meas- 
ure of  damages,  is  subject  to  the  other  rule,  already  stated, 
that  compensation  is  only  to  be  given  for  actual  loss.  Sedg. 
Damages,  210.  To  same  effect  Mayne  on  Damages ;  82  Law 
Lib.,  113. 

There  is  some  conflict  in  the  cases  in  regard  to  the  dama- 
ges to  which  one  wrongfully  dismissed,  during  his  contract- 
ed term  of  service,  is  entitled,  but  the  better  opinion  seems 
now  to  bring  these  cases  under  the  rule,  applicable  to  other 
special  contracts. 

In  Elderion  v.  Emmens,  60  E.  C.  L.  R.,  117,  an  attorney, 
who  had  contracted  to  render  professsional  service  during 
the  year  at  the  sum  of  an  hundred  pounds,  was  dismissed 
before  it  expired,  and  brought  his  action.  Parke,  J.,  deliv- 
^ering  the  opinion  of  the  Court,  thus  expresses  himself:  '*  If 
it  be  held  that  such  a  contract  as  this  is  for  service  and  pay 
respectively,  and  that  although  the  employer  has  determin- 
-ed  the  relation  by  an  illegal  dismissal,  the  employed  may 
entitle  himself  to  the  wages  for  the  whole  time  by  being 
ready  to  serve,  a  doctrine  would  be  sanctioned  that  would 
be  of  pernicious  consequence,  as  in  the  case  of  a  business 
being  discontinued,  or  a  dismissal  for  misconduct,  without 
legal  proof" 

In  Goodman  v.  Pocock,  69  E.  C.  L.  R.,  583,  a  clerk  who 
was  dismissed  in  the  middle  of  his  quarter  sued  his  em- 
ployer for  his  wrongful  act,  and  Earlb,  J,,  says  :  "  I  think 
the  true  measure  of  damages  is  the  loss  sustained  at  the 
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time  of  dismissal.  The  servant,  after  dismissal,  may  and 
•oughi  to  make  the  best  of  his  time,  and  he  may  have  an 
opportunity  of  turning  it  to  advantage.'' 

Commenting  on  these  cases,  and  referring  to  what  had 
been  said  by  others  that  a  dismissed  servant  could  recover 
for  the  whole  time  upon  the  doctrine  of  constructive  service, 
Mr.  Mayne  uses  this  language :  '  That  doctrine,  however, 
4tfter  being  severely  commented  on  in  Smith  v.  Haywood^ 
seems  to  have  been  tacitly  overruled  by  the  Exchequer 
Chamber  in  JElderton  v.  UmmenSj  and  expressly  by  Patter- 
son and  Earlb,  JJ.,  in  Goodffian  v.  Pocock.  Mayne  on 
Damages,  113. 

The  rule  in  this  country  seems  to  have  been  similarly 
settled : 

In  Shannon  v.  Comsiock^  21  Wend.  (N.  Y.)  457,  the  con- 
tract was  to  transport  horses  on  a  canal  boat  for  a  given 
sum  of  money,  and  the  action  was  brought  to  recover  dam- 
^es  for  the  breach.  The  Court  say :  '*  Suppose  that  the 
plaintiflF  had  the  next  hour  been  furnished  with  freight  en- 
tirely adequate  to  the  voyage  at  the  same  sum,  he  would 
have  been  entitled  to  the  damage  arising  from  the  deten- 
tion for  that  time,  but  no  more.  A  tender  and  offer  to  per- 
form is  quasi  performance,  but  it  does  not  regulate  the 
amount  of  damages. 

Byway  of  illustration  Cowen,  J.,  proceeds  thus:  **A 
mason  is  engaged  to  work  for  a  month  and  tenders  himself 
and  offers  to  perform,  but  his  hirer  declines  his  service.  The 
next  day  this  mason  is  employed  at  equal  wages  elsewhere 
for  a  month.  Clearly  his  loss  is  but  a  day  and  it  is  his 
-duty  to  seek  other  employment.  Idleness  is  itself  a  breach  of 
moral  obligation.  But  if  he  continues  idle  for  the  purpose 
of  charging  another,  he  superadds  a  'fraud  which  the  law 
had  rather  punish  than  countenance." 

In  this  case,  and  also  in  the  subsequent  case  of  Hecksher 
V.  McLean^  24  Wend.,  the  words  of  Chief  Justice  Mellen,  of 
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ih^  Supreioa  Cpurt  pf  Mftine,  used  in  MiUer  y.  ifonn^r^ 
Church,  8  Greenleaf  51,  56,  56,  are  quoted  with  strong  ap- 
proval :  ^^  If  the  party,  entitled  to  the  foenefitof  the  contracty 
can  protect  himself  from  a  loss,  arising  from  a  breach,  at  a 
reasonable  expense,  or  with  reasonable  exertions,  he  fails  in 
his  social  duty  if  he  omits  to  do  so,  regardless  of  the  in- 
creased amount  of  damages,  for  which  he  may  intend  to 
hold  the  other  contracting  party  liabie." 

Sp  too  in  Kentucky,  it  was  held  that  a  party  contracting 
to  work  at  a  stipulated  price  who  is  ready  and  willing  to 
perform  his  agreement,  but  is  prevented  by  the  defendant,, 
can  not  recover  the  price  named  in  the  contract  for  the  whole 
work,  but  only  the  actual  damages  sustained  by  him. 
Chamberlain  v.  McAUisier,  6  Dana  352. 

These  cases,  some  of  which  are  almost  identical  with  that 
before  us,  clearly,  and  as  I  think, conclusively  show  that  the 
rule,  laid  down  by  the  Judge,  and  by  which  the  jury  as- 
sessed the  damages,  is  entirely  erroneous.  The  damages 
were  to  be  ascertained  by  evidence  of  interruptions  of  the 
mill  and  loss  of  time,  and  not  by  the  profits  which  a  ful- 
filled contract  would  have  brought.  It  may  be  that  the 
mill  had  full  employment,  and  if  so,  at  more  remunerative 
price,  and  that  no  loss  whatever  resulted  from  the  defen- 
dant's act.  How  this  was,  it  was  in  the  power  of  the  plain- 
tiff",  and  in  my  opinion,  his  duty  to  show  to  the  jury.  He 
was  required  to  prove  the  extent  of  his  damages,  and  such 
damages  as  he  could  not  by  reasonable  efforts  avert.  The 
rule  finds  illustration  in  a  familiar  case  of  trespass.  The 
defendant  pulls  down  the  plaintiff's  fence  around  his  culti- 
vated field  for  thepurpose  of  passing  through,  and  neglects  to 
put  it  up.  In  consequence,  stock  enter  the  field  and  depre- 
date upon  the  crops.'  As  soon  as  the  plaintiff  is  advised  of 
this,  it  becomes  his  duty  to  replace  the  fence,  and  his  claim 
to  compensation  for  injury  suffered  is  the  cost  of  repairs^ 
and  the  value  of  the  injury  to  the  crop  before  he  had  notice 
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and  time  \o  replace  the  fence.  He  couli)  not  remi^in  passive, 
after  knowledge,  and  permit  hia  entire  crop  to  be  destroyed, 
and  then  demand  compensation  for  its  value.  It  was  his 
duty  to  make  prompt  and  reasonable  eflForts  to  prevent  un- 
necesary  damage,  and  if  he  will  not,  he  has  no  just  ground 
of  complaint  against  the  wrong-doer. 

Suppose  the  plaintiff  had  brought  his  action  at  once  upon 
the  defendant's  repudiation  of  the  contract,  the  damages,  it 
would  seem,  must  be  estimated  upon  the  same  principle, 
as  when  he  waits  a  year  or  more  before  doing  it.  In  such 
case  the  estimate  must  be  purely  speculative  and  conject- 
ural, and  the  anticipated  profits  certainly  could  not  be  re- 
covered. There  are  many  contingencies  attendant  upon 
all  business — the  possible  loss  by  fire,  the  breaking  of  ma- 
chinery, death,  sickness,  and  other  causes  may  interrupt,  or 
suspend  its  prosecution.  These  can  not  be  estimated  in  ad- 
vance, and  profits  must  be  largely  dependent  upon  them. 
It  is  for  this  reason  that  the  actual,  not  conjectural  loss,  con- 
stitutes the  plaintiff's  claim  to  compensation. 

The  case  of  Clements  v.  The  State,  77  N.  C.  142,  seems  to 
conflict  with  the  doctrine  enunciated.  There,  the  plaintiff 
was  permitted  to  recover  as  damages,  in  the  Court  below, 
the  profits  which  he  would  have  made  if  he  had  been  per- 
mitted to  execute  his  contract,  and  which  he  lost  by  the  de- 
fault of  the  State,  and  this  ruling  was  sustained  on  the  ap- 
peal. The  opinion  delivered  here,  simply  declares  that 
there  is  no  error,  and  the  subject  does  not  seem  to  have 
been  fully  and  carefully  considered.  Recognizing  the  im- 
portance of  adhering  to  the  decisions  of  this  Court,  to  give 
stability  and  firmness  to  our  system  of  jurisprudence,  yet  a 
principle  so  eminently  practical,  and  so  far  reaching  in  its 
results,  should  not  be  permanently  settled  without  ample 
and  thorough  examination  of  all  its  bearings,  and  I  have 
felt  myself  at  liberty  to  treat  it  as  an  open  question  still. 
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I  am  constrained  therefore  to  dissent  from  the  opinion  of 
the  Court  and  to  say  that  I  think  there  was  error  in  the 
<;harge  entitling  the  defendant  to  a  new  trial. 

No  error. 

Per  Curiam.  Judgment  affirmed. 


R.  G.  LEWIS,  surviving  partner,  v.  W.  D.  ROUNTREE  &  Co. 

Vendor  and  Vendee— Action  for  Breach  of  Warranty—Measure  of 
Damages — Interest. 

1.  A  vendee  who  takes  a  warranty  and  gives  notice  that  he  buys  to  seU 
again  in  another  market  may  include  in  his  damages  both  the  losses 
he  actually  sustains  by  reason  of  a  breach  of  the  warranty,  and  also 
the  profits  he  would  have  made  upon  resale,  had  the  article  been 
what  it  was  represented  to  be. 

2.  In  an  action  for  breach  of  warranty,  where  it  appeared  that  the 
plaintiff  purchased  certain  rosin  from  the  defendants  at  Wilson  N.  C. 
to  be  sold  by  him  in  some  other  market  than  Wilson,  of  which  de- 
fendants had  notic€j  and  the  rosin  failed  to  come  within  the  descrip- 
tion warranted ;  It  tocis  held^ 

.(1)  That  the  contract  of  defendants  was  to  deliver  the  rosin  at  any  usual 
market  to  be  named  by  the  purchaser,  the  purchaser  taking  on  him- 
self the  risk,  trouble  and  expense  of  the  transportation. 

<2)  That  the  knowledge  by  the  vendor  of  the  purpose  which  the  vendee 
had  in  view  in  making  the  purchase,  was  an  essential  element  in  esti- 
mating the  damages  likely  to  be  sustained  by  a  breach  of  warranty. 

<3)  That  in  such  case,  the  only  just  measure  of  damages  is  the  differ- 
ence between  what  the  rosin  would  have  sold  for  in  a  reasonable 
time  after  its  purchase  in  the  market  which  the  plaintiff  had  by  the 
circumstances  of  the  contract  a  right  to  select,  and  did  select  (New 
York),  if  it  had  been  what  it  was  warranted  to  be,  and  the  sum  it 
4  id  actually  sell  for  or  .could  have  been  sold  for  in  that  market,  being 
what  it  was. 
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t.  In  such  case,  the  plaintiff  i^  not  entitled  to  interest  upon  the  amount 

recovered  for  breach  of  warranty. 
iMcLce  V.  BatMey,  74  N.  C.  11 ;  Oldham  v.  Kerchner,  ante  106 ;  Devereux 

Y.  Burgw/n,  11  Ire.  490,  cited  and  approved.) 

Civil  Action,  tried  at  June  Special  Term,  1878,  of 
Wake  Superior  Court,  before  Seymour^  J. 

Upon  the  opinion  of  this  Court  in  same  case,  78  N.  C. 
823,  (where  the  main  facts  are  stated)  being  certified  to  the 
Court  below,  and  upon  argument  of  the  question  of  dama- 
ges as  found  for  the  plaintiflF  by  the  referee.  His  Honor 
amended  and  corrected  the  report  as  to  facts  in  the  follow- 
ing particulars: — 

1.  That  plaintiflr  bought  517  barrels  of  rosin  at  $3.50  a 
barrel,  of  defendants,  on  the  25th  of  October,  1865,  which 
were  delivered  to  and  accepted  by  plaintiflF,  at  Wilson,  N.  C, 
and  that  plaintiflT  expended  two  dollars  a  barrel  in  shipping 
the  same  to  New  York;  that  he  bought  the  same  to  sell  in 
■some  market  other  than  Wilson,  and  defendants  had  notice 
of  its  delivery. 

2.  The  market  price  of  strained  rosin  in  New  York  on 
the  3rd  of  January,  1866,  when  said  barrels  arrived  there, 
and  the  rosin  was  inspected,  was  $6.75  a  barrel ;  and  said 
price  fell  between  said  dates  $1.75  a  barrel  in  that  market. 

3.  The  said  price  also  fell  between  the  3rd  of  January 
And  February,  1866, — during  the  period  when  DoUner, 
Potter  &  Co.  were  causing  401  barrels  of  dross  rosin  to  be 
prepared  and  strained  for  market — $1.25. 

The  Court  held  as  matter  of  law  that  the  measure  of 
plaintiflT's  damages  was  the  difference  between  the  market 
price  at  Wilson  on  the  25th  of  October,  1865,  of  401  barrels 
of  strained  rosin,  and  the  value  at  the  same  place  and  date 
of  the  401  barrels  of  dross  rosin  actually  delivered,  with 
interest  on  same  from  the  11th  of  September,  1866,  the  day 
of  service  of  the  writ  in  the  action,  until  payment;  and 
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found  the  damages  so  assessed,  to  be  $588.36,  of  which  sum 
$327  bears  interest  from  the  24th  of  June,  1878,  till  paid, 
and  gave  judgment  accordingly,  from  which  ruling  the 
plaintiff  appealed. 

Messrs.  E.  G.  Haywood  and  D.  G.  FowU  for  plaintiff. 
Messrs.  Gilliam  ^  Galling^  for  defendants. 

Rodman,  J.  Many  cases  may  be  supposed  in  which  the 
measure  of  damages  adopted  by  the  Judge  would  be 
properly  applicable.  We  think  however  it  was  not  appli- 
cable under  the  circumstances  of  this  case.  The  Judge 
finds  as  a  fact  that  plaintiff  bought  the  rosin  to  ship  to  and 
sell  in  some  other  market  than  Wilson,  of  which  defendant 
had  notice  on  the  25th  of  October,  1865,  when  it  waa 
delivered.  No  certain  market  was  stated,  and  the  meaning 
of  the  notice  then  would  be  that  the  purpose  of  the  plaintiff 
was  to  sell  in  any  of  the  usual  markets  for  the  article  which 
he  might  afterwards  determine  on,  such  as  Norfolk,  New 
York,  or  Boston,  and  it  might  perhaps  include  any  usual 
market  in  a  foreign  country.  For  the  purposes  of  the  present 
question  the  contract  of  the  defendant  may  be  regarded  as 
a  contract  to  deliver  the  rosin  at  any  usual  market  to  be 
named  by  the  purchaser,  the  purchaser  taking  on  himself 
the  risk,  trouble  and  expense  of  the  transportation.  As 
damages  recoverable  on  a  breach  of  a  contract  are  the 
natural  and  probable  consequences  which  the  parties  may 
be  supposed  to  have  had  in  contemplation,  it  would  seem 
reasonably  to  follow  that  a  knowledge  by  a  vendor  of  the 
purpose  which  the  vendee  had  in  view  in  making  the  pur- 
chase, was  an  essential  element  in  estimating  the  damages 
likely  to  be  sustained  by  a  breach.  Many  cases  support 
this  proposition.  If  a  visitor  to  a  watering  place  on  the 
ocean  should  contract  with  an  owner  of  a  boat  for  its  use 
for  the  purpose  of  a  pleasure  sail,  the  damages  on  a  breach 
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by  the  boatman  would  be  merely  the  additional  price  which 
the  visitor  might  be  compelled  to  pay  for  another  boat,  or 
if  no  other  could  be  got,  the  value  which  a  jury  might  put 
on  his  disappointment.  But  in  Mace  v.  Ramsey^  74  K  C, 
11,  the  charterer  of  the  boat  was  held  entitled  to  recover 
the  profit  which  he  would  have  made  under  the  circum- 
stances which  were  in  the  contemplation  of  both  parties. 

So  in  HaMey  v.  Baxendale,  9  Exch.  341,  it  was  said  by 
the  Court  that  if  the  defendant  had  been  informed  that  the 
consequence  of  bis  delay  in  delivering  the  shaft  would  be 
the  stoppage  of  plaintiff's  mills,  the  measure  of  the  dama- 
ges would  have  been  the  damages  which  would  naturally 
follow  under  the  special  circumstances. 

In  Page  v.  Parcy^  C.  &  P.  (34,  E.  C.  L.  R.,  628,)  the  wheat 
might  have  been  good  for  flour,  but  it  was  sold  with  a 
knowledge  that  it  was  intended  for  sowing,  and  it  was 
warranted  to  come  up,  and  as  it  did  not,  the  vendor  was 
held  liable  for  the  loss  of  the  crop. 

In  Randell  v.  Baper^  96,  E.  C.  L.  R.,  84,  the  barley  sold 
might  have  been  as  good  for  malting  as  Chevalier  barley, 
but  it  was  sold  with  a  knowledge  that  it  was  to  be  sown,  and 
as  the  vendor  had  warranted  it  to  be  Chevalier  barley  and  it 
was  not,  the  vendor  was  held  liable  for  the  deficiency  in 
the  crop,  which  probably  exceeded  several  times  the  cost 
of  the  seed.  See  also  Passinger  v.  Thorium^  34,  N.  Y.  634, 
where  cabbage  seed  was  sold  as  Bristol  cabbage  seed. 

There  can  be  no  doubt  that  a  vendee  who  takes  a  war- 
ranty and  gives  notice  that  he  buys  to  ssll  again  in  another 
market,  may  include  in  his  damages  both  the  losses  he 
actually  sustained  by  reason  of  the  breach,  and  also  the 
profits  he  would  have  made  upon  resale,  had  the  article 
been  what  it  was  warranted  to  be.  The  authorities  cited 
by  Mr.  Haywood  in  his  learned  argument,  as]|[well  as  the 
case  of  Oldham  v.  Keixhner,  ante  106,  and  the  authorities 
there  cited,  fully   sustain  the  doctrine.      The  only  just 
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measure  of  the  plaintifif 's  damages  in  this  case  is  the  differ- 
ence between  what  the  rosin  would  have  sold  for  in  a 
reasonable  time  after  its  purchase  in  the  market  which  the 
plaintiff  had  by  the  circumstances  of  the  contract  a  right  to 
select,  and  did  select, — New  York — if  it  had  been  what  it 
was  warranted  to  be,  and  the  sum  it  did  actually  sell  for,  or 
could  have  been  sold  for  in  that  market  being  what  it  was. 
This  implies  of  course  that  the  valuation  in  New  York  was 
a  fair  one,  which  is  not  disputed.  In  stating  what  we 
conceive  to  be  the  rule,  I  have  said  that  the  sale  must  be 
within  a  reasonable  time;  a  vendee  would  not  be  allowed 
to  hold  on  for  an  indefinite  time,  during  which  fluctuations 
of  price  might  occur,  and  sell  at  a  time  prejudicial  to  hi& 
warrantor.  In  this  case,  however,  no  question  of  that  sort 
occurs,  as  the  prices  of  strained  rosin  in  New  York  fell 
between  the  earliest  period  at  which  it  could  have  been  got 
there,  and  the  day  of  its  arrival,  when  the  defect  in  the 
article-was  discovered  and  the  valuation  of  it  made,  and 
the  delay  was  favorable  to  the  vendor.  It  is  found  by  the 
Judge  that  401  barrels  of  strained  rosin  would  have  sold  in 
New  York  on  the  3rd  of  January,  1866,  for  $2,706.75,  and 
the  article  which  was  warranted  to  be  strained,  but  turned 
out  to  he  an  inferior  article,  could  have  been  sold  for  $675.50 
and  no  more.  The  difference  being  $2,031.25  is,  we  think, 
the  amount  of  damages  which  the  plaintiff  has  sustained  by 
defendants'  breach  of  warranty. 

Whether  interest  from  the  commencement  of  the  action 
should  be  added  to  this  sum  is  a  question  on  which  we 
have  had  some  difficulty.  I  know  of  no  established  rule 
which  governs  such  a  case.  The  nearest  approximation  to 
a  rule  that  I  have  found  is  in  Devereux  v.  Bargwi  i^  11  Ire 
490.  The  facts  of  that  case  are  not  fully  stated.  It  ap- 
pears, however,  that  the  parties  being  tenants  in  common 
of  large  bodies  of  land  agreed  to  a  partition  to  be  made  by 
arbitration,  whose  award  was  not  to  be  absolutely  binding. 
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but  either  party  might  refuse  to  abide  By  it,  in  which  event 
he  was  to  pay  $1,000  as  stipulated  damages.  The  award 
was  made  and  the  defendant  refused  to  abide  by  it,  and 
the  plaintiff  sued  for  the  $1,000  and  claimed  interest  from 
the  time  when  defendant  refused  to  abide  by  the  award,  or 
at  least  from  the  time  when  the  writ  issued,  and  also  filed  a 
bill  in  equity  for  the  partition  of  the  lands.  This  Court 
refused  to  allow  interest  from  either  date,  on  the  ground 
that  it  was  not  given  by  law.  In  the  course  of  the  opinion 
Pearson,  J.,  says,  in  brief:  Interest  is  allowed  when  given 
by  statute  or  by  express  or  implied  agreement,  as  for  money 
lent  or  due  on  account  stated,  Ac.  In  trover  or  trespass  de 
bonis  asporiaiiSj  the  jury  might  in  their  discretion  allow 
interest  on  the  value  from  the  time  of  the  conversion  or 
seizure.  He  says :  **We  are  not  at  liberty  to  relax  the  rule 
any  further,"  &c.  This  case  does  not  come  strictly  within 
either  class  of  the  illustrations  given.  But  clearly  the 
plaintiff  is  not  of  the  class  which  is  said  to  be  entitled  to 
interest  as  a  right  and  ex  debito  justitice.  His  claim  would 
be  subject  to  the  discretion  of  a  jury.  But  in  this  case  a 
trial  by  jury  was  waived,  and  it  was  left  to  the  Court  to  find 
the  facts  and  the  law.  The  Judge  below,  in  the  view  which 
he  took  of  the  case  and  of  the  rule  as  to  the  measure  of 
damages,  allowed  the  plaintiff  interest  upon  the  damages 
which  he  found  he  had  sustained.  But  the  view  which  he 
took  of  the  facts  governing  the  measure  of  damages  and 
of  the  law  applicable  to  them  is  so  different  from  that  taken 
by  this  Court,  that  we  can  not  take  his  finding  on  that 
question  as  the  verdict  of  a  jury.  A  verdict  we  could  not 
alter,  we  could  only  set  it  aside  and  send  the  case  to  a  new 
jury ;  and  it  was  to  avoid  the  expense  and  delay  of  such  a 
proceeding  that  the  parties  submitted  the  fag^s  and  the  law 
to  the  Court.  Probably  this  Court  would  not  think  itself 
justified  in  changing  any  state  of  facts  found  by  the  Judge. 
But  the  right  to  interest  is  not  a  fact;  it  is  in  its  nature  and 
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necesstirily  a  legal  conclusion  from  the  facts.  And  although 
it  has  not  in  oases  like  tiiis  yet  been  defined  by  clearly  cut 
rules,  and  has  therefore  usually  been  left  to  the  discretion 
of  a  jury,  yet  in  the  progress  of  the  law  as  a  science  it  must 
und  will  be  so  defined;  and  the  question  in  what  cases 
interest  shall  be  allowed,  and  in  what  not,  will  be  re- 
cognized as  properly  coming  within  the  duty  of  judicial 
instruction,  just  as  the  question  of  the  measure  of  damages 
now  is,  although  until  recently  questions  of  that  sort  were 
considered  too  versatile  and  various  to  admit  of  being 
governed  by  certain  principles,  and  were  left  necessarily  as 
was  supposed  to  the  discretion  of  a  jury. 

In  the  present  case  we  are  obliged  to  decide  whether  the 
plaintiff  is  entitled  to  interest  or  not.  It  can  not  be  sent  to 
a  jury,  for  the  parties  have  waived  fhat  mode  of  trial ;  or 
sent  back  to  the  Judge,  for  he  has  once  decided  it  and  his 
decision  is  before  us  on  appeal.  We  have  before  us  every 
fact  which  he  had  or  can  have,  and  he  could  only  decide 
it  as  we  may,  by  applying  some  rule  of  law. 

We  have  a  precedent  in  the  case  of  Devereux  v.  Burgwin^ 
in  which  this  Court  did  decide  on  the  right  to  interest  as  a 
question  of  law,  and  refused  to  allow  it,  although  the  debt 
on  which  it  was  claimed  as  little  belonged  to  either  of  the 
classes  mentioned,  as  that  in  this  case  does.  It  is  a  rule 
which  may  be  gathered  from  the  cases  that  whenever  a 
debtor  has  notice  or  ought  to  know  that  he  owes  a  certain 
sum,  and  when  he  is  to  pay,  if  he  &ils  to  pay  it,  he  ought 
to  pay  interest  In  the  present  case  although  we  may 
assume  that  the  defendant  had  notice  by  the  commence- 
ment of  the  action,  that  he  was  looked  to  for  the  payment 
oi  damages,  yet  as  a  fact,  not  only  was  the  amount  techni- 
cally unliquidated,  but  owing  to  the  unsettled  state  of  the 
law,  it  was  uncertain.  He  could  not  safely  and  without 
risk  pay  any  sum  until  it  was  ascertained  by  a  judgment 
^hich  he  might  expect  it  speedily  would  be. 
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Moreover,  although  the  defendant  warranted  the  article 
and  it  did  not  correspond  to  the  warranty,  whereby  he 
became  liable  in  damages,  yet  there  was  no  fraud  or  gross 
negligence  on  his  part.  The  plaintiff  threw  him  off  his 
guard  by  assuming  to  select  the  article,  and  was  guilty  of 
what  may  be  called  by  analogy  **  contributory  negligence/' 
For  these  reasons  we  think  the  plaintiff  is  not  entitled  to 
interest 

He  will  have  judgment  here  for  $2,031.25  and  costs. 

Error. 

Per  Curiam.       •  Judgment  reversed. 


•THE  BANK  OF  NEW  HANOVER  v.  WILLIAMS,  BLACK  &  Co. 

B(mk  of  New  Hanover—Charter^Contract^Equitdble  Assignment— 
Factor's  Lien—Commereial  Usage— Issues  of  Fact. 

1.  The  provisions  of  section  11  of  the  charter  of  the  bank  of  New 
Hanover  (Private  Laws  1871-72,  ch.  81)  do  not  include  merchants 
and  can  not  by  implication  be  extended  to  them. 

2.  Under  the  provisions  of  such  section  the  lien  and  advancements 
should  be  cotemporaneous  acts  ;  it  was  not  intended  that  the  bank 
at  any  time  after  making  an  advancement  could  take  a  lien  upon  aU 
future  purchases  of  the  mortgagor  for  a  general  balance  due  on  such 
advancements. 

Z,  On  the  trial  below,  it  appeared  that  the  plaintiff  advanced  money 
to  one  M  for  the  purchase  of  certain  rosin,  with  the  understanding 
that  M  was  to  draw  a  draft  upon  the  rosin  to  pay  for  the  advance- 
ment ;  M  shipped  the  rosin  to  the  defendants  in  New  York  and  drew 


^  Fairoloth,  J.  did  not  sit  on  the  hearing  of  this  case. 
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upon  tiiem  in  favor  of  plaintiff,  sending  a  bill  of  lading  to  defendants 
with  a  letter  **  that  he  had  drawn  on  them  at  80  days  for  $2947.98  in 
favor  of  the  cashier  of  plaintiff  bank,  please  protect ;"  defendants 
protested  the  draft  for  non-acceptance  and  thereupon  plaintiff  tele- 
graphed them  *'  we  hdld  registered  mortgage  on  rosin  shipped  you 
by  M  and  must  follow  it  if  draft  is  not  accepted  f'  aJb  the  time  of  the 
shipment  there  was  a  balance  due  defendants  from  M  on  account  of 
mutual  dealings  theretofore  of  more  than  the  value  of  the  rosin  ; 
defendants  had  no  notice  of  agreement  between  M  and  plaintiff  that 
the  proceeds  of  rosin  should  be  applied  to  the  payment  of  the  draft ; 
defendants  sold  the  rosin  and  applied  the  proceeds  due  them  from 
M ;  Held, 

<1)  That  the  telegram  from  plaintiff  to  defendants  was  evidence  that 
the  plaintiff  did  not  claim  that  its  agreement  with  M  constituted  an 
equitable  assignment. 

(2).  That  an  agreement  to  pay  a  debt  out  of  a  particular  fund  i^  not  an. 
equitable  assignment  of  the  fund ;  and  the  agreement  between  M 
and  plaintiff  did  not  vest  in  the  plaintiff  any  title,  legator  equitable, 
to  the  rosin  when  purchased. 

(8)  Ihat  it  was  properly  submitted  to  the  jury  as  to  whether  or  not  the 
drafc  and  letter  constituted  an  instruction  to  defendants,  by  commer- 
cial usage,  tD  appropriate  the  proceeds  of  the  rosin  to  the  payment 
of  the  draft ;  and  the  jury  having  found  in  the  negative,  the  plaintiff 
caIn  notTecover. 

(4)  That  it  was  net  error  to  submit  to  the  jury,  un  issue,  that  even  if 
such  lastruction  was  given,  did  the  long  continued  dealings  between 
M  and  defendantp,  leaving  a  balance  due  them,  warrant  the  defen- 
dints  by  the  commercial  usage  of  New  York  in  refusing  to  accept 
the  draft  and  in  applying  the  proceeds  of  the  rosin  to  their  own 
balance. 

4.  In  such  case  the  defendants,  not  being  parties  or  privies  to  the 
agreement  between  M  and  plaintiff,  were  left  free  to  enforce  their 
factor's  lien  against  the  proceeds  of  the  rosin  c<tnsigned  to  them  by 
M,  without  liability  to  plaintiff. 

h.  Courts,  in  administering  commercial  law,  have  the  power  and  it  is 
proper  to  submit  to  a  jury  as  a  question  of  fact,  as  well  what  is  the 
meaning  of  commercial  terms,  as  what  was  the  established  commer- 
cial usage  in  respect  of  a  certain  course  of  dealing. 

(Simonton  v.  LanieVy  71  N.  C.  498,  cited  and  approved.) 

(Reade,  J.  Dissenting,) 
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Civil  Action,  tried  at  Fall  Term,  1877,  of  New  Han- 
over Superior  Court,  before  Moore^  J. 

The  plaintiff  bank  was  duly  chartered  by  an  act  of  as- 
sembly ratified  on  the  12th  of  January,  1872,  and  by  a 
power  alleged  to  have  been  granted,  it  took  a  mortgage  on 
the  6th  of  April,  1873,  from  Moffit  &  Co.,  merchants  in  the 
city  of  Wilmington,  to  secure  payment  of  $20,000  ad- 
vanced to  enable  them  to  carry  on  business.  This  mortgage 
was  proved  and  registered  on  the  9th  of  July,  1873,  On 
the  9th  and  10th  of  September,  1873,  MoflSt  arranged 
with  plaintiff  to  raise  money  on  a  shipment  of  1,003  barrels 
of  rosin.  At  this  time  the  balance  due  on  the  original  ad- 
vancement exceede4  the  amount  in  controversy  in  this  ac- 
tion. He  obtained  the  money  with  the  understanding  that 
he  was  to  draw  a  draft  on  the  rosin  to  pay  for  the  advance- 
ment, and  shipped  said  rosin  on  said  10th  of  September  to 
defendants,  commission  merchants  in  New  York,  in  the 
usual  course  of  trade  with  a  bill  of  lading,  and  a  letter 
stating  *^  that  he  had  drawn  on  defendants  at  30  days  for 
^2,947.98,  in  favor  of  the  cashier  of  plaintiff  bank,  please 
protect,"  and  signed  by  Moffit  &  Co.,  who  informed  the 
plaintiff  thereof.  The  draft  was  for  the  invoice  value  of 
said  rosin.  Moffit  commenced  shipping  cotton  and  naval 
stores  to  defendants  in  1872,  and  so  continued  until  the  time 
of  the  above  transaction,  when  defendants  protested  the 
said  draft  for  non-acceptance,  and  thereupon  the  plaintiff 
telegraphed  to  defendants, — **  we  hold  registered  mortgage 
on  rosin  shipped  you  by  Moffit,  and  must  follow  it  if  draft 
is  not  accepted,''  which  was  the  first  information  defendants 
had  of  plaintiffs'  claim  to  the  rosin  in  their  possession,  it 
having  been  delivered  to  them  by  virtue  of  said  bill  of  lad- 
ing. At  the  time  of  said  shipment,  the  balance  due  the 
defendants  from  Moffit  on  account  of  mutual  dealings  as 
aforesaid  was  about  $3,000.  The  rosin  was  sold  by  defen- 
dants in  the  usual  way,  and  the  amount  realized  ($2541,96) 

Digitized  by  VjOOQIC 


132  IN  THE  SUPREME  COURT. 

Bank  op  New  Hanovee  v.  Williams. 

was  placed  to  the  credit  of  Moffit  &  Co.,  leaving  an  unpaid 
balance  still  due  the  defendants. 

On  the  13th  of  September,  1873,  Moffit  &  Co.  failed  in 
business,  and  have  since  been  largely  insolvent.  The  defen- 
dants did  not  know  of  said  failure  when  they  refused  to 
accept  said  draft,  and  it  was  admitted  that  they  had  no  no- 
tice of  the  agreement  between  the  plaintiff  and  Moffit,  that 
the  proceeds  of  the  sale  of  said  rosin  should  be  applied  to 
the  payment  of  said  draft.  The  plaintiff,  however,  con- 
tended that  the  words  ''  please  protect "  in  said  letter  was 
a  commercial  phrase  to  which,  taken  in  connection  with  the 
letter,  the  usage  among  merchants  had  attached  a  technical 
and  well  known  meaning,  to-wit,  an  instruction  to  defen- 
dants to  apply  proceeds  of  that  shipment  to  payment  of  that 
draft ;  and  evidence  was  adduced  to  show  the  same,  which 
was  replied  to  by  the  defendants,  who  insisted  that  in  this 
case  they  had  a  right  to  appropriate  said  proceeds,  by  the 
custom  of  merchants,  to  the  payment  of  their  own  balance. 
There  was  much  evidence  upon  this  point.  The  plaintiff 
claimed  the  right  to  recover  the  amount  of  sales  of  the 
rosin  by  virtue  of  said  mortgage,  and  also  by  virtue  of  an 
equitable  assignment  of  the  proceeds  thereof  by  Moffit  to 
the  plaintiff. 

The  issues  submitted  to  the  jury,  which  are  material, 
were  as  follows : — 

1.  Did  Moffit  &  Co.  consign  to  defendants  on  the  10th 
day  of  September,  1873, 1,003  barrels  of  rosin  of  the  in- 
voice value  of  $2947,98,  with  instructions  to  appropriate 
and  apply  the  proceeds  thereof  to  the  payment  of  a  draft 
of  same  date  and  like  amount,  payable  to  the  order  of  S. 
D.  Wallace,  cashier  of  plaintiff,  thirty  days  after  date  ? 
Ans. — No. 

2.  If  such  instructions  were  given,  and  there  had  been  a 
long  series  of  shipments  and  drafts,  in  the  course  of  which 
Moffit  &  Co.,  became  indebted  to  defendants,  was  there  any 
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general  commercial  usage  in  New  York  by  which  defendants 
were  entitled  to  refuse  the  draft,  and  apply  the  proceeds  of 
this  shipment  to  their  own  balance  ?    Ans. — Yes. 

His  Honor  thereupon  rendered  judgment  for  the  defen- 
dants, and  the  plaintiff  appealed. 

Messrs.  C.  M.  Steadman  and    W.  JSf.  ^  D.   J.  Devam,  for 
plaintiff. 
Messrs.  A.  T.  ^  J.  London,  for  defendants. 

Bynum,  J.  This  is  an  action  by  the  plaintiff  to  recover 
from  the  defendants  the  sum  of  $2541.98,  the  proceeds  of 
the  sale  of  1,003  barrels  of  rosin,  sold  by  them.  The  plain- 
tiff corporation  bases  its  right  of  recovery  upon  two  alter- 
native propositions;  first,  that  it  had  acquired  the  legal 
title  to  the  rosin  under  a  mortgage  executed  by  Moffit  & 
Co.,  to  the  plaintiff,  bearing  date  the  6th  of  May,  1873;  and 
second,  under  an  equitable  assignment  of  the  proceeds  of 
the  sale  of  the  rosin  alleged  to  have  been  made  to  the  plain- 
tiff by  Moffit  &  Co.,  on  the  10th  of  September,  1873. 

We  will  first  dispose  of  the  claim  under  the  mortgage. 
By  §  11  of  the  charter  of  the  plaintiff  corporation,  it  is  pro- 
vided :  "  That  to  aid  planters,  miners,  manufacturers  and 
others,  the  said  bank  shall  and  may  have  power  to  advance 
or  loan  to  any  planter,  farmer,  miner,  manufacturer  or  other 
person  or  persons,  any  sum  or  sums  of  money,  and  to  secure 
the  repayment  of  the  same,  taking  in  writing  a  lien  or 
liens  on  the  crop  or  crops  to  be  raised,  even  before  planting 
the  same,  or  upon  the  present  or  prospective  products  of 
any  mining  operation,  or  upon  any  article  or  articles  then 
existing  or  thereafter  to  be  made,  purchased,  manufactured, 
or  otherwise  acquired,  and  any  lien  so  taken  shall  be  good 
and  effectual  in  law,"  &c. 

The  mortgage  under  which  the  plaintiff  claims  was  exe- 
cuted the  6th  of  May,  1873,  and  registered  the  9th  of  July, 
1873,  and  the  rosin  claimed  under  it  in  this  action  was  pur- 
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chased  by  MoflBt  &  Co.,  the  mortgagors  on  the  10th  Of  Sep- 
tember, 1873,  thereafter,  and  by  MoflBt  k  Co.  was  on  the 
flame  day  consigned  to  the  defendants,  commission  mer- 
chants in  New  York,  for  sale.  Moflfit,  the  mortgagor,  was 
neither  a  planter,  miner  nor  manufacturer,  but  was  a  mer- 
chant only.  The  act  therefore  does  not  expressly  embrace 
a  merchant,  and  it  is  by  construction  only  that  he  can  be 
included  in  this  section  of  the  charter. 

We  by  no  means  decide  that  any  of  the  classes  expressly 
named,  can  execute  a  mortgage  of  property,  indefinitely 
thereafter  to  be  acquired,  which  shall  be  valid  as  to  third 
persons.  Such  a  provision  in  the  charter  is  so  obviously  an 
"  exclusive  privilege  "  within  the  meaning  of  the  constitu- 
tion, and  so  opposed  to  common  right  and  the  general  law 
of  the  land,  and  if  it  could  be  enforced  by  law,  would  be 
fluch  an  incubus  upon  that  freedom  of  commerce  which  it  is 
the  policy  of  this  State  and  country  to  foster  and  encourage, 
that  this  Court  would  long  hesitate  before  affirming  its 
validity.  Simonton  v.  Lanier^  71  N.  C,  498.  We  waive 
that  discussion  and  confine  ourselves  to  the  construction  of 
the  section. 

1.  The  language  of  the  section  does  not  embrace  merchants, 
And  we  can  not  by  implication  extend  it  to  them.  They 
are  a  class  distinct  from  the  producing  class.  Merchants 
are  not  producers,  and  it  was  the  manifest  purpose,  at  the 
time  this  charter  was  granted  by  the  legislature,  to  benefit 
that  class.  The  persons  expressly  described  are  planters, 
miners  and  manufacturers,  who  are  producers.  If  it  were 
necessary  to  give  effect  to  the  words  '*  others  "  and  **  other 
persons"  to  make  complete  sense,  as  is  contended  by  the 
plaintiff,  those  words  might  be  extended  so  as  to  embrace 
persons  occupied  in  the  fijBheries,  for  instance,  as  an  impor- 
tant producing  class.  This  would  satisfy  the  letter  without 
violating  the  spirit  and  purpose  of  the  act,  by  giving  it  the 
imiversal  and  dangerous  application  contended  for. 
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2.  The  section  of  the  charter  we  are  considering  provides 
that  to  aid  planters,  &c.,  ^^  advancements  may  be  made," 
•Ac., ''taking  liens/'  &c.,  plainly  contemplating  that  the 
^'  lien  "  and  the  ''  advancements  " — the  one  in  consideration 
of  the  other—should  be  contemporaneous  acts.  It  was 
never  intended  under  this  section  that  the  bank  could  at 
.any  subsequent  period  of  time  after  the  advancements  had 
been  made,  take  a  lien  upon  all  future  purchases  for  a  gen- 
eral balance  on  such  advancements.  The  mortgage  under 
consideration  was  made  by  Moffit  &  Co.  to  the  plaintifif,  not 
io  secure  advances  then  to  be  made  or  thereafter — like  the 
mechanics'  or  farmers'  lien — but  it  was  made  to  secure  a 
general  balance  of  an  indefinite  past  indebtedness.  This  is 
An  improper  construction  of  this  section  of  the  charter, 
when  under  this  mortgage  a  legal  title  is  set  up  to  property 
purchased  in  the  usual  course  of  mercantile  trade  subse- 
•quent  to  the  execution  of  the  mortgage.  The  mortgage 
nevertheless  is  not  invalid,  for  under  the  first  section  of  the 
charter,  the  bank  is  endowed  with  "  capacity  to  take,  hold 
and  convey  real  and  personal  property  and  with  all  the 
powers,  rights,  and  privileges  granted  to  any  bank  by  that 
or  any  preceding  legislation,"  &c.  Under  this  provision  it 
was  competent  for  the  bank  to  take  this,  or  other  mortgages 
to  secure  a  present  or  past  indebtedness.  But  it  can  not  be 
contended  that  such  a  mortgage  expressly  securing  a  past 
debt  of  $20,000  and  that  only,  can  be  extended  so  as  to  vest 
in  the  mortgagee  the  legal  title  to  1,003  barrels  of  rosin, 
purchased  by  MoflStt  &  Co., four  months  after  the  execution 
of  the  mortgage.  Unless  it  can  have  this  effect  (and  it  cer- 
tainly can  not)  for  the  purpose  of  this  action  the  mortgage 
must  be  put  out  of  the  way. 

Failing  to  recover  upon  the  mortgage  the  plaintiff  falls 
back  upon  the  claim  of  an  equitable  assignment  by  Moffitt 
•&  Co.  of  the  anticipated  proceeds  of  the  sale  of  the  rosin. 
To  this  new  cause  of  action  the  defendants  make  a  prelimi- 


Digitized  by  VjOOQIC 


136  IN  THE  SUPREME  COURT. 

Bank  of  New  Hanover  v.  Willlams. 

nary  objection,  that  to  constitute  an  equitable  assignment 
the  intent  and  agreement  to  make  the  transaction  such, 
must  appear,  and  that  such  intent  and  agreement,  not  only 
do  not  appear  but  are  here  rebutted;  because  when  the 
plaintiflF  received  notice  on  the  22d  of  September  that  the 
defendants  had  protested  the  draft  ol  Moffitt  t  Co.,  payable 
to  S.  D.  Wallace,  cashier,  it  dispatched  to  the  defendants  a 
telegram  in  these  words:  ''We  hold  registered  mortgage  on 
the  rosin  shipped  you  by  Moffitt,  and  must  follow  it  if  draft 
is  not  accepted."  From  this  telegram  it  appears  that  the 
plaintiff  did  not  then  claim  or  rely  upon  the  agreement  and 
promise  of  Moffitt  &  Co.  as  constituting  an  equitable  assign- 
ment or  other  contract  which  could  be  enforced,  but  on  the 
contrary  relied  solely  upon  its  rights  as  derived  from  and 
under  the  mortgage.  This  is  a  strong  view  of  this  part  of 
the  case,  for  if  the  parties  themselves  intended  to  make  no 
such  contract  as  is  now  insisted  on,  the  law  will  not  step  in 
and  make  one  to  the  prejudice  of  intervening  rights  of  per- 
sons dealing  with  the  property  in  the  usual  course  of  trade^ 

The  exact  transaction  between  the  plaintiff  and  Moffitt 
&  Co.  as  found  by  the  jury  was  this:  "  That  the  said  draft 
was  discounted  by  the  plaintiff  and  the  money  advanced 
for  the  purchase  of  said  1,003  barrels  of  rosin,  at  the  re- 
quest of  Moffit  &  Co.,  upon  the  understanding  and  agree- 
ment that  the  proceeds  of  the  sale  of  said  rosin  so  purchased 
should  be  applied  to  the  payment  of  said  draft  for  $2,947.98.'^ 
This  contract  did  not  vest  in  the  plaintiff  any  title  in  the 
rosin  when  purchased,  either  legal  or  equitable. 

An  agreement  to  pay  a  debt  out  of  a  particular  fund  i& 
not  an  equitable  assignment  of  that  fund.  The  distinction 
is  between  promise  and  performance ;  a  promise  is  some- 
thing to  be  done,  an  assignment  is  something  done  and  fin- 
ished, leaving  nothing  more  in  the  assignor  to  do,  to  com- 
plete the  right.  For  the  breach  of  promise  the  aggrieved 
party  must  proceed  against  the  promisor  for  damages  or 
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specific  performance,  while  upon  the  assignment  he  may 
proceed  for  the  fund  itself  against  the  party  in  possession. 
3  Lead.  Cases  in  Eq.  notes  to  Row  v.  Dawson,  230 ;  Trisl  \. 
Child,  21  Wall.  447 ;  Christmas  v.  Bussell,  14  Wall.  84. 

The  plaintiflC,  however,  does  not  so  much  rely  upon  this 
particular  agreement  between  it  and  Moffit  &  Co.  to  have 
constituted  an  equitable  assignment  of  the  fund,  as  upon 
the  subsequent  draft  and  letter,  construed  together,  amount- 
ing to  such  an  assignment.  If  the  draft  and  letter  constitu- 
ted an  instruction  thai  the  proceeds  of  the  sale  of  the  rosin 
should  be  applied  to  the  payment  of  the  draft,  we  might 
concede  for  the  purposes  of  this  case  that  such  an  instruction 
was  an  equitable  assignment,  and  that  the  defendants  could 
not  receive  the  consignment  without  incurring  the  obliga- 
tion to  pay  the  draft,  the  one  thing  being  the  compliment 
of  the  other.  This  proposition  was  the  plaintiflF's  chosen 
battle  ground,  and  without  at  all  admitting  that  the  affirma- 
tive of  it  would  establish  the  plaintiff's  right  to  recover, 
the  defendants  joined  issue  upon  it.  It  became  material, 
therefore,  to  ascertain  the  commercial  construction  of  the 
terms  employed  in  the  letter  and  draft,  by  commercial  men 
in  the  course  of  their  business,  as  constituting  or  not  consti- 
tuting the  "  instruction  *'  contended  for  by  the  plaintiff. 

It  was  admitted  that  the  meaning  and  effect  of  these  in- 
struments were  to  be  arrived  at  by  the  commercial  usage. 
The  question  was  submitted  to  a  jury  in  the  first  issue,  and 
upon  the  evidence  of  merchants  it  was  found  by  verdict  that 
by  the  custom  of  merchants  such  a  draft  and  letter  do  not 
constitute  an  instruction  to  appropriate  and  apply  the  pro- 
ceeds of  the  sale  of  the  rosin  to  the  payment  of  the  draft. 
This  finding  of  the  jury  would  seem  to  be  decisive  of  the 
case,  for  if  no  appropriation  of  the  proceeds  of  the  sale  had 
been  made  by  Moffit  &  Co.,  and  regarding  the  equities  of 
the  parties  as  equal,  the  one  who  acquires  the  possession  or 
legal  title  will  not  be  compelled  to  yield  it  until  his  claim 
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is  satisfied.  This  would  be  so  apart  from  the  rights  of  the 
defendants  as  the  factors  of  Moffit  A  Go.  Bat  it  was  fieir- 
ther  insisted  by  the  defendants  that  even  if  the  consignment 
of  the  rosin  had  been  accompanied  by  the  instruction,  as 
contended  for  by  the  plaintiflf,  yet  if  there  had  been  a  long 
series  of  shipments  and  drafts,  in  the  course  of  which  Mof- 
fit k  Co.  became  indebted  to  the  defendants,  then  by  the 
general  commercial  usage  in  New  York  the  defendants  were 
entitled  to  refuse  the  draft  and  apply  the  proceeds  of  the 
shipment  to  their  own  balance. 

This  question  of  a  general  commercial  usage,  though  ob- 
jected to  by  the  plaintiflf,  was  also  submitted  to  the  jury  as 
one  of  fact,  and  it  was  found  .by  their  verdict  upon  the  sec- 
ond issue  that  such  was  the  custom  of  merchants  in  New 
York.  This  issue  and  finding  do  not  seem  to  us  to  be  ma- 
terial, after  the  jury  upon  the  first  issue  had  found  that  by 
the  law  merchant,  the  shipment  had  been  made  to  the  de- 
fendants without  instruction  as  to  the  application  of  the 
proceeds  of  sale ;  for  in  the  absence  of  such  instruction  a 
factor  has  the  undoubted  right  to  apply  such  proceeds  of 
sale  to  the  payment  of  a  general  balance  due  from  his  cus- 
tomer. So  that  the  jury  by  their  verdict  upon  the  second 
issue  in  connection  with  their  finding  upon  the  first,  only 
declared  what  the  law  was  without  such  finding.  Such  an 
issue  and  verdict  can  not  be  assigned  for  error.  **  Factors 
and  brokers  to  whom  goods  are  consigned  to  be  sold,"  says 
Addison,  "  have  a  lien  for  the  general  balance  due  to  them 
from  their  employers  or  principals  in  the  ordinary  course  of 
their  business  as  factors,  and  for  their  acceptances  on  behalf 
of  such  employers,  upon  the  goods  whilst  in  their  posses- 
sion and  on  the  moneys  realized  by  the  sale  of  them.  This 
right  exists  universally  by  the  custom  of  the  trade.  It  is 
part  of  the  law  merchant,  and  as  such  is  judicially  taken 
notice  of  by  the  Courts,  no  proof  ever  being  required  as  a 
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matter  of  fact  that  such  general  lien  exists."    2  Add.  oa 
Cont,  §  982. 

To  such  an  extent  are  the  rights  of  lien  of  the  factor  pro- 
tected by  the  law  merchant  that  even  where  he  has  made 
advances  on  the  credit  of  a  deposit,  not  knowing  the  depos- 
itor to  be  an  agent,  he  can  retain  for  a  general  balance  due 
by  such  agent,  against  the  true  owner ;  and  the  same  rule 
applies  to  insurance  brokers,  2  Add.,  §  938,  and  note.  The 
rights  of  the  factor  are  well  illustrated  in  the  late  esse  of 
Exchange  Bank  of  St  Louis  v.  Rice^  107  Mass.,  87,  which 
is  directly  in  point.  There,  a  merchant  consigned  twelve 
bales  of  cotton  to  a  factor  and  on  the  same  day  drew  a  bill 
of  exchange  upon  him  expressed  on  its  face  to  be  drawn 
"  against  twelve  bales  of  cotton,''  procured  its  discount  by  a 
bank,  and  advised  the  factor  of  the  consignment  and  the 
draft.  Upon  presentment  of  the  draft  the  factor  refused  to 
accept  it  and  advised  the  merchant  by  letter  that  he  did  so 
because  he  had  not  received  the  bill  of  lading,  and  that  he 
would  accept  when  the  bill  was  received.  Two  days  later 
he  received  the  bill,  and  a  few  days  afterwards  the  bank  to 
which  his  letter  in  the  meantime  had  been  shown,  again 
presented  the  draft  to  him  together  with  his  letter  and  a 
duplicate  bill  of  lading,  and  requested  his  acceptance,  which 
he  againrefused.  Upon  the  subsequent  receipt  of  the  cot- 
ton, the  factor  sold  it  and  credited  its  proceeds  to  the  mer- 
chant, who  was  his  debtor  to  a  large  amount.  It  was  there 
contended,  as  it  has  been  here,  that  the  plaintift'  had  an 
equitable  lien  upon  the  cotton  to  the  extent  of  the  draft 
discounted  by  the  bank,  that  it  had  bought  the  draft  with 
the  memorandum  ("  against  twelve  bales  of  cotton '')  upon 
it  and  in  reliance  upon  the  cotton  as  security  for  its  pay- 
ment ;  that  under  these  circumstances  the  defendant  could 
not  accept  the  consignment  without  accepting  the  draft. 
But  the  C!ourt  decided  otherwise,  and  held  that  the  plaintiff 
had  acquired  no  title  to  the  cotton  against  which  the  draft 
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was  drawn  ;  that  the  bill  of  lading  was  not  attached  to  the 
draft  or  made  payable  to  the  holder  thereof,  or  delivered  ta 
the  plaintiff.  The  cotton  was  not  of  sufficient  value  to  pay 
the  draft,  and  the  balance  of  account  between  the  defendant 
and  drawer  was  largely  in  favor  of  the  defendant.  There 
was  no  ground,  therefore,  for  implying  a  promise  from  the 
defendant  to  the  plaintiff  to  pay  either  the  amount  of  the 
draft  or  the  proceeds  of  the  cotton. 

"The  plaintiff,"  said  the  Court,  **  did  not  take  the  draft 
or  make  advances  upon  the  faith  of  any  promise  of  the  de- 
fendant or  of  any  actual  receipt  by  him  of  the  cotton  or  the 
bill  ot  lading,  but  solely  upon  the  faith  of  the  drawer's  sig- 
nature, and  implied  promise  that  the  defendant  should  have 
funds  to  meet  the  draft.  The  whole  consideration  for  the 
defendant's  promise  moved  from  the  drawer  and  not  from 
the  plaintiff.  And  the  defendant  made  no  promise  to  the 
plaintiff."  See  also  Tieman  v.  Jackson,  5  Pet.  580 ;  1  Sandf. 
416 ;  1  Seld.  525 ;  3  B.  &  Aid.  643 ;  3  Sand.  258 ;  18  Wend. 
319. 

So  that  whatever  may  be  the  rights  and  the  remedies  of 
the  plaintiff  and  Moffit  &  Co.  between  themselves,  and 
arising  out  of  their  contracts  and  promises,  the  one  with  and 
to  the  other,  the  defendants,  who  were  not  parties  or  privies 
thereto,  and  made  no  promise  to  the  plaintiff,  have  not  made 
themselves  liable  for  the  claim  of  the  plaintiff,  but  are  left 
free  to  enforce  their  factor's  lien  against  the  proceeds  of  the 
rosin  consigned  to  them  by  their  debtor,  and  in  execution 
of  the  contract  with  Moffit  &  Co.,  upon  the  faith  of  which 
the  advancement  was  made.  Mobey  ^  Co.  v.  OUier  L,  JR.^ 
7  Ch.  App.,  695,  (3  Moak,  571). 

We  are  aware  that  there  are  dicta  in  some  of  the  elemen- 
tary writers  upon  this  subject,  that  when  one  writes  to  his 
factor  that  he  has  sent  him  certain  goods  for  sale,  and  drawn 
of  him  to  a  certain  amount,  the  factor  if  he  receives  the  con- 
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signment  would  be  bound  to  accept  the  bill.     1  Pars.  Bills 
and  Notes  291 ;  2  Story  Eq.  Jur.  §  1045. 

But  it  will  be  found  on  examination  that  the  authorities 
they  cite  do  not  support  them,  or  are  explained  away  or 
overruled  by  subsequent  decisions,  and  that  the  law  is  cor- 
rectly stated  in  Exchange  Bank  v.  mce,  107  Mass.  87.  See 
also  1  How.  239;  Sweeny  v.  Easter,  I  Wall.  166 ;  1  Smith  L. 
C.635,  417 ;  5  Sandf.  267;  1  Sugden  on  V.  &  P.  381- 

If  the  finding  of  the  jury  upon  the  second  issue  had  not 
become  immaterial  by  the  finding  upon  the  first,  it  would 
seem  to  be  settled  by  the  highest  authority  that  the  Courts 
in  administering  the  commercial  law  have  the  power,  and  it 
is  proper  to  submit  to  the  jury  as  a  question  of  fact,  as  well 
what  is  the  meaning  of  commercial  terms^  as  what  was  the 
established  commercial  usage  in  respect  of  a  certain  course 
of  dealing;  as  for  instance,  the  meaning  of  th#  words 
*'  please  protect,"  and  whether  factors  can  refuse  to  accept  a 
draft  in  a  case  like  the  present  and  apply  the  proceeds  of 
sale  in  payment  of  a  general  balance. 

Merchants  dealing  in  a  particular  kind  of  merchandise, 
and  bankers  didcounting  bills  of  persons  in  particular  trades 
are  presumed  to  know,  and  make  their  contracts  in  reference 
to  the  custom  of  the  trade.  In  Ex  Parte  Watkins  L.  R,  8 
Ch.  App.  (6  Moak's  Eng.  Rep.  466)  Sir  G.  Mbllish  L.  J. 
said :  *'I  must  also  say  I  think  it  extremely  desirable  that 
as  far  as  can  be  done  consistently  with  the  rules  of  law,  the 
law  should  be  so  interpreted  as  to  be  in  accordance  with  the 
customs  of  trade.  To  make  the  law  needlessly  conflict  with 
the  customs  of  any  trade  causes  the  greatest  inconveniences 
and  injustice  to  persons  in  that  trade."  Also  Ashforth  v. 
JRedford,  L.  R.  9  C.  P.  20  (7  Moak's  Eng.  Rep.  135.) 

In  conclusion,  the  plaintift'  here  had  a  well  known  and 
usual  means  of  protection  which  he  refused  or  neglected  to 
take,  to  \^it,  either  to  take  the  bill  of  lading  deliverable  to 
its  own  order,  or  to  attach  the  bill  of  lading  to  the  draft,  not 
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to  be  delivered  to  the  drawee  until  he  accepted  the  draft ; 
and  it  was  in  evidence  that  such  was  the  custom  where  the 
drawer  was  weak.  The  plaintiff  well  knew  that  Moffit  & 
Co.  were  weak,  for  it  had  a  mortgage  upon  all  they  had 
then,  or  should  ever  thereafter  acquire  by  the  terms  of  it. 
The  plaintiff  at  the  date  of  the  draft  knew  that  the  firm  of 
Moffit  &  Co.  were  insolvent  and  it  is  evident  put  a  mistaken 
reliance  upon  the  effect  of  the  mortgage,  or  upon  the  person- 
al promise  of  the  firm. 
No  error. 

Per  Curiam.  Judgment  affirmed. 


JOSEPH  W.  DOBSON  v.  JOHN  G.  CHAMBERS,  Adm'r.  of  John 

Brigman. 

Contract — Substitution  of  Security—Evidenee—Practiee. 

1.  On  the  trial  below,  it  appeared  that  B  and  W,  partners,  executed  m 
certain  note  in  bank,  with  one  P  as  security,  which  at  maturity  was 
replaced  by  another  note  executed  by  the  same  parties ;  that  the 
latter  after  it  became  past  due  was  surrendered  to  one  V  in  exchange 
for  certain  drafts  drawn  by  him  upon  W  and  payable  to  P,  which 
drafts  were  made  for  the  purpose  of  renetving  the  note,  (B  being  then 
sick) ;  that  these  drafts  were  afterwards  taken  up  by  the  plaintiff 
who  executed  his  own  note  to  the  bank  ;  Held,  that  the  indebtedness 
of  B  upon  the  original  notes  was  not  extinguished  by  the  drafts  of 
V ;  but  V  in  his  relation  to  the  others  was  their  surety  and  held 
their  note  for  his  own  indemnity  until  relieved  by  the  execution  of 
plaintiff's  note. 

2.  To  charge  one  with  a  liabUity,  positive  and  direct  evidence  of  a  pre- 
vious request  is  not  always  attainable  and  is  not  required  ;  Therefore 
where  it  appeared  that  the  plaintiff  had  purchased  certain  stock 
from  B  and  W,  partners,  and  it  was  in  evidence  that  B  had  said  on 
the  day  of  sa^e  that  **he  and  W  owed  a  large  debt  in  bank  and  had  a 
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chance  to  make  a  large  payment  in  stock  ;*'  that  the  plaintiff  and  B 
and  W  were  seen  together  in  conversation  and  that  B  afterwards 
said  that  **  he  had  got  faOOO  for  his  stock  ;'*  that  afterwards,  B  being 
then  deceased,  the  plaintiff  took  up  the  note  of  B  and  W  by  ezeent* 
ing  to  the  bank  his  own  note,  to  which  W  was  a  surety ;  Itufos  held, 
in  an  action  against  B*8  administrator,  that  there  was  sufficient  evi- 
dence to  warrant  the  jury  in  finding  that  the  plaintiff  was  requested 
by  B  and  W  to  take  up  their  note. 

8.  Where  a  substituted  security  is  given  at  the  instance  and  for  the 
benefit  of  a  debtor,  the  liability  of  the  debtor  is  not  destroyed,  but 
is  transferred  to  him  who  gives  such  security. 

4.  Where  on  a  re-hearing  of  a  case  in  this  Court,  it  appears  that  no 
exception  to  the  amount  of  the  judgment  was  taken  in  the  Court 
below  on  the  trial,  nor  any  issue  submitted  to  the  jury,  nor  any 
reference  asked  for  to  ascertain  what  was  really  due,  and  no  error 
was  pointed  out  in  regard  thereto  on  the  former  hearing,  this  Court 
will  not  disturb  the  judgment. 

Petition  to  rehear  heard  at  June  Term,  1878,  of  The 
SupBBMB  Court. 

The  defendant  asked  that  the  case  (as  decided  and  re- 
ported in  78  N.  C.  834)  be  reheard  for  the  following 
reasons : — 

1.  That  he  is  advised  that  the  holding  of  the  Court, — 
that  the  liability  of  John  Brigman  to  the  Miners  and 
Planters  bank  upon  his  note  to  said  bank  was  not  dis- 
charged by  the  drafts  of  R.  B.  Vance, — is  erroneous. 

2.  That  one  of  the  exceptions  in  the  case  was, — that 
there  was  no  evidence  to  support  the  verdict  of  the  jury. 
One  of  the  issues  submitted  to  the  jury  and  found  in  favor 
of  plaintiff  was, — "  did  John  Brigman  and  J.  W.  Woodfin 
in  1860,  request  plaintiff  to  pay  their  bank  debt,  and 
promise  to  repay  him,  if  he  would  do  so  "?  The  exception 
so  far  as  this  issue  was  concerned,  was  not  passed  upon  by 
the  Court,  and  your  petitioner  insists  that  there  was  no 
evidence  to  support  the  finding  of  the  jury  upon  this  issue, 
and  he  was  entitled  to  a  new  trial  on  this  ground,  and  it 
was  error  in  not  passing  upon  this  part  of  said  exception. 
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3.  That  another  exception  in  the  case  was, — that  the 
judgment,  if  for  any  thing  at  all,  should  not  be  for  any 
greater  amount  than  the  difierence  between  the  amount 
alleged  in  the  complaint  to  have  been  paid  plaintiff  and 
the  six  thousand  dollars.  This  exception  was  not  passed 
upon,  and  your  petitioner  insists  that  this  was  error. 

4.  That  there  was  error  in  the  holding  of  the  Court, — 
that  the  taking  up  the  Vance  drafts  by  plaintiff  in  Septem- 
ber, 1861,  was  a  compliance  with  his  alleged  contract  with 
defendant's  intestate  and  J.  "W".  Woodfin  to  pay  their  note 
in  bank. 

Messrs.  Biisbee  &  Busbee^  for  plaintiff. 

Mr.  J.  S.  Merrimon  in  his  argument  for  the  defendant, 
cited  and  remarked  upon  McCombs  v.  Sudderthj  67  N.  C. 
853 ;  Wynne  v.  Ins.  Co.,  71  N.  C.  121 ;  ComWs  v.  Duncan^  1 
Jones  234 ;  Beed  v.  Moore,  8  Ire.  314 ;  Wittkosky  v.  Wasson^ 
71  N.  C.  451 ;  State  y.  Brovm,  76  N.  C.  222 ;  Emry  y.  Bich, 
64  N.  C.  379;  0.  C.  P.  §§  132,  233;  Murray  v.  Smith,  1 
Hawks  43;  Heilig  v.  Ford,  64  N.  C.  710 ;  2  Parsons  on  Cont. 
535,  661 ;  2  Daniel  on  Neg.  Instr.  260 ;  Story  on  Prom, 
mtes  §§  104, 438  ;  1  Dev.  and  Bat.  291 ;  6  Ire.  138. 

Smith,  C.  J.  The  petition  asks  us  to  reconsider  an  ex- 
'ception  which  it  alleges  was  not  passed  on  when  the  case 
ivas  decided  at  the  last  term.  The  exception  is  this:  There 
ivras  no  evidence  before  the  jury  to  warrant  their  i&nding 
that  the  plaintiff  discharged  the  debt  of  the  copartners^ 
Brigman  and  Woodfin,  at  their  instance,  or  at  the  instance 
•of  either  upon  any  promise  of  repayment  or  indemnity. 

It  is  true  this  exception  was  not  specifically  noticed 
and  overruled  in  the  opinion  then  delivered,  but  it  was 
not  overlooked.  The  proof  of  the  copartnership,  and  that 
it  was  a  copartnership  debt,  exclusively  looked  after  and 
provided  for  by  Woodfin   during  Brigman's  illness  and 
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after  his  decease,  seemed  so  fully  to  involve  a  common 
responsibility  to  the  plaintiff  as  to  make  it  unnecessary 
to  give  the  objection  a  special  prominence  in  the  discus- 
^on. 

The  defendant's  answer  to  the  allegations  of  the  com- 
plaint in  regard  to  the  debt  is  indefinite  if  not  evasive^ 
in  that,  while  the  defendant  admits  that  he  has  heard  hi» 
intestate  ''say  something  of  a  debt  due  from  himself  and 
the  late  J.  W.  Woodfin  to  the  Miners  and  Planters  bank, 
and  that  said  debt  was  six  thousand  dollars/'  he  does  not 
disclose  what  was  said  by  the  intestate,  and  adds  that  ^'  he 
has  no  knowledge,  information,  or  belief  concerning  said 
debt  except  from  hearsay."  The  denials  when  made  are 
almost  in  the  words  of  the  complaint,  and  are  wanting  in 
that  fullness  which  is  contemplated  in  our  present  system  of 
pleading  and  practice.  But  we  attach  no  special  significance 
to  these  omissions,  and  will  proceed  to  the  consideration  of 
the  argument  of  the  defendant's  counsel  and  the  alleged 
want  of  evidence  on  which  it  is  based. 

The  argument  is  that  Brigman's  indebtedness  was  extin- 
guished by  the  delivery  of  the  acceptances  of  Woodfin,  and 
did  not  exist  in  September,  1861,  when  the  plaintiff  gave  his 
note  and  took  up  the  drafts,  and  that  his  act,  unless  doue  at 
the  request  of  the  intestate  was  officious,  and  imposed  no 
reeponsibility ;  and  that  there  was  no  evidence  of  such  pre- 
vious request    Numerous  authorities  are  cited  in  support  of 
the  first  part  of  the  proposition.     Without  discussing  them 
ifre  content  ourselves  with  saying  they  do  not  dispose  of  the 
jpoint  at  issue.    It   is  to  be  observed,  however,   that  as 
j>ositive  and  direct   evidence  of  a  previous  request  is  not 
always  attainable,  so  it  is  not  required  to  charge  one  with 
Jt  liability.     The  plaintift*  need  not  '*  prove  an  express  as- 
.aent  of  the  defendant  in  order  to  enable  the  jury  to  find  a 
previous  request.  .  They  may  infer  it  from  his  knowledge 
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of  the  plaintiff's  act  and  his  silent  acquiescense,"  2  Greenl. 
Ev.  §  108. 

The  undeniable  facts  developed  on  the  trial  so  far  as  they 
have  a  bearing  on  the  question  now  to  be  considered,  are 
these:  Woodfin  and  Brigman  were  partners  in  buying 
and  selling  stock,  and  in  prosecuting  their  joint  business 
borrowed  of  the  Planters  and  Miners  bank  the  sum  of  six 
thousand  dollars  for  which,  on  the  4th  day  of  June,  1860^ 
they  personally  with  John  E.  Patton  executed  a  note  paya- 
ble at  ninety  days.  At  maturity  this  note  was  replaced  by 
another  of  like  amount  executed  by  the  same  parties  and 
payable  on  the  4th  day  of  December  following.  The  last 
note  went  to  protest,  and  was  some  time  afterwards  surren- 
dered to  R.  B.  Vance  in  exchange  for  drafts  of  $3,000  each, 
drawn  by  him  on  Woodfin,  payable  to  Patton,  and  accepted 
and  endorsed  by  them  respectively.  The  drafts  were  de- 
livered to  the  bank,  as  the  cashier  testifies,  for  the  purpose 
of  renewing  the  note  of  Brigman  ^  who  was  then  sick  and 
unable  to  attend  to  the  matter  in  person.  The  drafts  were 
taken  up  by  the  plaintiff  who  gave  his  own  note,  executed 
hIso  by  Woodfin  and  one  Smith,  on  the  3rd  day  of  Septem- 
ber, 1861,  for  $6,238.66,  payable  at  six  months,  and  this, 
after  successive  renewals,  was  paid  by  a  sale  of  plaintiff'^ 
property  under  execution.  The  debt  of  Brigman  was  not 
therefore  paid  in  fact,  but  his  note,  the  evidence  of  it,  trans- 
ferred to  Vance,  who,  in  his  relations  with  the  other  parties 
liable  on  these  accommodation  drafts,  was  their  surety,  and 
it  must  be  inferred,  received  and  held  them  for  his  own  in- 
demnity until  he  was  relieved  by  the  plaintiff.  It  then 
appears  that  the  substitution  of  Dobson's  note  for  the  accept- 
ances held  by  the  bank  was  made  with  the  full  knowledge  and 
consent  of  Woodfin  (upon  whom,  by  the  death  of  Brigman, 
had  devolved  the  sole  duty  of  managing  and  settling  up  the 
'  partnership  business)  manifested  in  his  signing  the  plaintiff's 
original  note  and  its  various  renewals.    In  fact  and  in  legal 
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effect  the  debt  secured  in  the  note  was  Woodfin's  own  debt 
and  his  copartner's  debt  also  ;  and  the  only  reasonable  expla- 
nation of  the  form  of  the  note  most  be  foiind  in  some 
antecedent  understanding  and  agreement,  by  which  the 
plaintiff  was  to  assume  the  debt  and  make  it  his  own.  The 
living  partner-  thus  directly  participates  in  the  transaction 
and  assents  to  the  plaintiff's  act,  and  himself  and  the  part- 
nership taking  the  benefit  thereof  must  be  held  responsible 
for  its  legal  consequences. 

But  let  us  examine  and  see  whether  there  be  any  positive 
evidence  to  warrant  the  finding  ot  the  jury.  The  statement 
of  the  testimony  shows  that  in  September,  1860,  Brigman 
and  Woodfin  had  a  large  lot  of  mules  in  Asheville,  their 
common  property,  of  which  the  former  sold  to  the  plaintiff 
a  considerable  number  for  $2,875,  and  Woodfin  sold  him 
others  of  the  value  of  $2,500.  The  trade  with  Brigman  was 
made  at  his  house. 

A  witness  who  assisted  Brigman  in  driving  the  stock  to 
Asheville  at  that  date,  testified  that  he  let  Brigman  have 
four  mules  and  heard  him  say  "  he  wanted  to  put  them  on 
the  debt  he  and  Woodfin  owed  the  bank,"  and  further,  "that 
he  and  Woodfin  owed  a  large  debt  in  the  bank,  and  had  a 
chance  to  make  a  large  payment  in  stock."  The  witness 
saw  the  plaintitt',  Brigman  and  Woodfin,  in  conversation, 
which  he  did  not  hear;  but  while  on  their  way  home, 
Brigman  told  witness  ''he  had  got  $3,000  for  his  stock  but 
had  taken  one  mule  back."  The  notes  and  drafts  were  all 
produced  on  tiie  trial. 

Do  these  facts  furnish  no  evidence  that  the  plaintiff  assumed 
the  partnership  debt  under  some  antecedent  arrangement 
with  the  partners?  How  were  the  stock  sales  to  be  made 
available  for  the  bank  debt  except  by  the  plaintiff's  appro- 
priating the  money  he  owed  towards  its  payment  ?  How 
is  Woodfin's  conduct  after  his  partner's  death  to  be  recon- 
ciled with  the  theory  of  an   unauthorized  and  oflBcious 
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intermeddliDg?  Upon  what  other  principle  than  a  pre- 
vious consent  can  the  act  of  giving  one's  note  in  place  of 
another's,  be  accounted  for  or  explained  ?  How  does  it 
happen  that  all  the  securities,  representing  in  different  forms 
the  same  debt,  are  prpduced  at  the  trial  uncanceled  ?  We 
can  not  say  it  was  an  unreasonable  inference  that  the 
plaintiff  incurred  his  liability  in  consequence  of  a  previous 
request  of  the  partners,  one  or  both,  and  upon  a  promise, 
express  or  to  be  implied,  of  reimbursement  Still  less  can 
we  say  there  was  no  evidence  suflScient  to  authorize  the 
verdict 

It  is  not  material  to  ascertain  the  legal  effect  of  an  ex- 
change of  one  note  for  another  executed  by  a  different 
person  and  for  the  same  debt  upon  the  rights  of  the 
creditor,  and  whether  thereby  the  former  obligation 
becomes  extinct,  or  the  securities  are  cumulative  in  his 
hands.  The  authorities  collected  in  the  carefully  prepared 
brief  of  defendant's  counsel  are  mainly  directed  to  the 
elucidation  of  this  point  However  this  may  be,  when  the 
substituted  security  is  given  for  the  benefit  of  the  debtor 
and  at  his  instance,  his  liability  is  not  destroyed,  but 
transferred ;  and  out  of  the  very  act  of  discharge,  springs  a 
new  obligation  to  him  who  discharges  it.  Through  all  the 
forms  which  the  debt  at  different  times  has  assumed  with 
the  additional  sureties,  a  subsisting  liability  to  some  one  has 
rested  upon  the  debtor,  and  when  the  debt  was  ultimately 
paid  out  of  the  proceeds  of  sale  of  the  plaintiff's  property, 
and  all  the  other  sureties  thereby  released,  the  intestate 
became  absolutely  liable  to  the  plaintiff  as  a  surety  who 
had  paid  his  principal  debt,  and  by  virtue  of  that  relation 
between  them. 

It  has  been  suggested  that  the  judgment  is  for  too  large 
a  sum,  and  ought  to  be  reduced,  and  estimates  have  been 
submitted  making  a  considerable  reduction.  It  may  be 
that  the  sum  is  excessive,  but  no  exception  seems  to  have 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  149 

McNeill  v.  Chadbourn. 

been  taken  in  the  Court  below  to  the  amount,  if  defendant 
was  liable  at  all,  and  none  was  made  in  the  argument  upon 
the  former  hearing. 

As  no  issue  was  submitted  to  the  jury,  and  no  reference 
asked  for  to  ascertain  what  was  really  due,  and  no  exception 
in  this  respect  appears  upon  the  record  when  the  judgment 
was  rendered,  although  objection  was  made  to  its  form  in 
another  aspect,  and  no  error  was  pointed  out  on  the  former 
hearing,  we  do  not  feel  at  liberty,  from  estimates  mainly 
conjectural,  to  disturb  the  judgment.  We  are  therefore  of 
opinion  that  there  is  no  error  in  the  former  judgment,  and 
it  is  affirmed. 

No  error. 

Per  Curiam.  Judgment  affirmed. 


NEiLL  McNeill  v.  chadbourn  &  Co. 
Contraet--In8pection  of  Lumber  in  Wilmington^Vendor. 

The  provisions  of  the]  **act  concerning  Inspector  of  lumber  sin  Wil- 
mington" (Priv.  Acts  1874-5,  ch.  155)  are  for  the  benefit  of  the  vendor ; 
and  a  sale  of  timber  upon  an  inspection  and  measurement  not  in 
accordance  with  the  act,  the  vendor  making  no  objection  thereto,  is 
binding  upon  him. 

(Observations  by  Smith,  C.  J.,  upon  the  necessity  of  a  *' statement  of 
the  case"  in  a  record  sent  up  to  this  Court  on  appeal.) 

Civil  Action,  tried  at  Spring  Term,  1878,  of  Robeson 
Superior  Court,  before  EurCy  J. 

The  complaint  states  that  the  plaintiff  had  for  sale  in  the 
city  of  Wilmington  a  raft  of  ton  timber  of  superior  quality. 
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and  that  defendant,  Green,  sold  the  same  to  his  co-defen- 
dants, and  that  by  their  joint  action  the  plaintiff  sustained 
loss  to  the  amount  of  $308.78  in  measurement  and  pricci,  in 
that,  a  large  part  thereof  was  declared  to  be  refnse  timber, 
contrary  to  the  statute  regulating  said  measur^nent,  &c. 
In  their  answer,  the  defendants  alleged  that  they  bought 
the  timber  from  Green  as  plaintiff's  agent,  subject  to  inspec- 
tion ;  and  after  some  negotiations  in  respect  to  the  sale, 
Green  came  to  the  defendants  and  stated  that  he  was  au- 
thorized by  plaintiff  to  accept  their  oflfer,  and  thereupon 
the  bargain  was  made ;  they  admit  that  the  inspection  was 
not  in  strict  accordance  with  the  statute,  but  was  according 
to  the  invariable  usage  that  prevailed  at  that  time,  which 
was  known  to  plaintiff,  who  was  present  when  the  timber 
was  inspected,  and  made  no  objection  to  the  proceedings ; 
they  fhrther  alleged  that  they  have  paid  plaintiff  for  the 
timber,  and  that  he  is  precluded  by  his  conduct  from  setting 
up  any  claim  against  them,  and  they  deny  that  the  inspec- 
tion was  unfair  or  unjust. 

His  Honor  gave  judgment  for  the  defendants  on  the  ver- 
dict, and  the  plaintiff  appealed. 

Messrs.  N.  McLean^  and  G,  Leitch,  for  plaintiff. 

Messrs.  Geo,  Davis,  and  W.  F.  French,  for  defendants, 
submitted,  that  the  act  of  assembly  concerning  inspectors  of 
timber  was  merely  directory,  and  intended  for  the  benefit 
of  the  vendor ;  and  being  for  his  benefit,  he  may  waive  it, 
Cooley  Const.  Lim.,  180;  10  Eng.  Com.  Law  Rep.,  105;  1 
Welsby,  661.  The  parties  are  in  pari  delictOj  King  v.  Win- 
ants,  71  N.  C,  469 ;  Latham  v.  Building  Association,  77  K 
C,  145.  The  plaintiff'  is  bound  by  his  own  action,  Campbdl 
T.  FUmming,  28  E.  C.  L.,  29 ;  Sehvay  v.  Fogg,  5,  M.  &  W., 
86 ;  MiOer  v.  Land  Co.,  66  N.  C,  503;  Benjamin  (m  Sales, 
39,  806.  Plaintiff's  remedy,  if  he  have  any,  is  against  the 
inspector.    Eerr  on  Fraud  and  Mistake,  831. 
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Smith,  C.  J.  The  plaintiff  owned  a  raft  of  logs  at  Wil- 
mington, and  was  offered  a  certain  price  for  them  by  de- 
fendants, Chadboum  &  Co.,  which  he  refused  to  take.  He 
thereupon  employed  the  defendant,  Green,  as  his  agent  to 
make  the  sale  for  him,  who  applied  to  the  defendants,  and 
was  offered  a  small  advance  for  a  portion  of  the  logs,  and 
the  same  price  as  before  for  the  others.  This  proposal  was 
communicated  to  the  plaintiff,  and  accepted,  and  an  inspec- 
tion of  the  timber  made  by  an  inspector  selected  by  himself. 
The  amount  due  imder  the  contract,  according  to  the  inspec- 
tor's estimate,  was  paid  to  the  agent  and  by  him  to  the 
plaintiff,  and  a  receipt  in  full  taken.  The  inspection  was 
made  according  to  the  usage  prevailing  at  Wilmington,  but 
not  in  accordance  with  the  directions  of  the  act  entitled 
^'An  act  concerning  inspectors  of  lumber  in  the  city  of 
Wilmington.'*  Private  Acts  of  1874^75,  ch.  155.  This 
act,  §  4,  prescribes  how  measurement  shall  be  made,  and 
what  shall  be  deemed  refuse  lumber. 

§  3  declares  that  no  inspection  of  rafts  of  lumber  shall 
be  made  except  upon  the  request  of  the  owner  or  his  agent, 
and  thatsuch  owners  ^^  are  fully  authorized  and  entitled  to 
fiell  said  rafts  by  bulk  or  otherwise,  at  the  wharf  or  elsewhere, 
as  they  may  desire,  and  in  case  inspection  is  had,  the  same 
«hall  be  before  sale  is  made  of  the  lumber,  and  the  inspector 
shall  deliver  to  the  owner  or  his  agent  a  bill  descriptive  of 
«aid  lumber,  by  which  bill  said  lumber  may  be  sold."  The 
plaintiff  alleges  that  a  measurement  under  the  provisions  of 
the  statute  would  have  given  him  an  excess  of  about  $85 
over  the  sum  paid  him,  and  for  this  difference,  stated  at  a 
much  larger  amount  in  the  complaint,  the  action  is  brought. 

If  the  act  referred  to  has  any  application,  it  is  quite  obvi- 
•ous  it  leaves  the  owner  at  full  liberty  to  make  his  own 
•contract  of  sale  and  see  to  its  execution.  Its  provisions  are 
for  the  benefit  and  protection  of  the  vendor.  The  plaintiff 
fully  understood  and  assented  to  every  part  of  the  transao- 
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tion,  and  though  his  bargain  may  not  have  been  judicious^ 
he  must  judge  for  himself  as  to  that,  and  for  his  own  errors 
has  no  just  ground  for  complaint,  and  no  cause  of  action 
against  the  defendants.  Issues  involving  these  facts  were 
submitted  to  the  jury,  and  they  are  established  by  the  ver- 
dict. The  authorities  cited  for  defen^lant  fully  sustain  this 
view. 

There  is  no  case  made  up  and  sent  up  with  the  record, 
and  we  have  to  ascertain  the  facts  by  examining  the  plead- 
ings, and  the  findings  of  the  jury.  This  is  not  in  accordance 
with  the  provisions  of  §  301  of  C.  C.  P.,  regulating  appeals, 
which  requires  the  appellant  to  prepare  a  concise  statement 
of  his  case,  embodying  the  instructions  given  and  refused 
when  exception  is  made  thereto,  and  setting  out  the  excep- 
tions themselves  in  separately  numbered  articles;  The  im- 
portance of  this  requirement  of  the  Code  and  the  frequency 
with  which  it  is  disregarded,  make  it  proper  to  call  the 
attention  of  the  profession  to  the  matter,  and  to  say  that  it 
must  be  observed. 

It  can  not  be  expected  of  this  Court  that  it  shall  explore 
voluminous  proceedings  to  ascertain  what  is  in  controversy 
and  extract  the  questions  arising  therein  for  solution.  We 
have  already  in  another  case  at  the  present  termed  called 
the  attention  of  the  profession  to  the  necessity  of  following 
the  directions  of  the  Code  in  this  respect. 

No  error. 

Per  Curiam.  Judgment  affirmed. 
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SEVER  &  WILD  V.  J.  MoLAUGHLIN  &  SON. 

Contract— Judge* Si  Charge. 

The  defendants  directed  the  agent  of  the  plaintiffs  to  order  certain^ 
cotton  bagging  to  Charlotte,  with  the  understanding  that  the  defen- 
dants should  accept  and  pay  for  the  same  if  it  suited  them  in  quality 
and  price.  The  bagging  was  attached  in  transitu  at  Portsmouth, 
Va.,  by  R  &  Co.  to  satisfy  a  claim  held  by  them  against  the  agent  of 
the  pTaintiffs.  Defendants  intervened,  by  leave  of  Court,  in  the 
attachment  proceeding,  and  claimed  the  property  as  theirs.  The 
controversy  with  R  &  Co.  was  finally  settled  by  their  paying  to  de- 
fendants a  certain  sum  for  their  interest  in  the  property ;  Held^  that 
the  transaction  amounted  to  a  conversion  by  defendants  of  the  plain- 
tiffs' goods  entitling  the  latter  to  a  recovery. 

Held  further,  that  the  Court  should  have  so  instructed  the  jury  instead 
of  leaving  it  to  them  to  decide  the  matter  by  the  testimony  of  one  of 
the  defendants  as  to  what  he  meant  by  his  conduct  in  representing 
the  firm. 

Civil  Action  tried  at  Spring  Term,  1878,  of  Mecklen- 
burg Superior  Court,  before  Cox,  /. 

It  was  alleged  that  the  plaintiffs,  a  firm  doing  business  in 
Boston,  sold  to  the  defendants  a  lot  of  bagging,  and  brought 
this  action  to  recover  the  price  thereof.  The  defence  set  up 
was  that  the  transaction  was  had  with  one  J.  Y.  Bryce,  and 
that  after  shipment  of  the  goods,  they  were  seized  in  Nor- 
folk as  the  property  of  Brice,  to  satisfy  a  certain  debt  he 
owed  to  a  Norfolk  house.  The  evidence  as  stated  in  the 
case  agreed  was  substantially  as  follows :  Said  Brice,  a  wit- 
ness for  the  plaintiffs,  testified  that  about  the  11th  of  Octo- 
ber, 1873,  he  called  at  the  store  of  defendants  in  the  city  of 
Charlote,  and  told  them  that  plaintiffs  wished  to  sell  cotton 
bagging,  and  solicited  their  order.  Defendants  replied  that 
they  would  give  thirteen  and  a  half  cents  a  yard  for  fifty 
rolls  and  requested  witness  to  telegraph  to  plaintiffs  to  that 
effect,  which  was  done.    The  witness  also  wrote  to  plaintiffs 
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and  in  reply  received  their  letter  of  date  October  14th, 
1873,  inclosing  him  an  invoice  of  the  goods^  (and  a  railroad 
receipt)  shipped  for  defendants,  which  he  delivered  to  de- 
fendants properly  endorsed*  Tha  goods  not  having  arrived 
in  due  course  of  transit,  the  witness  learned  they  had  been 
attached  in  Portsmouth,  Virginia,  as  his  property  m  a  pro- 
ceeding by  Reynolds  &  Bros,  against  him,  and  at  once  in- 
formed defendants  of  this  fact,  asking  if  they  proposed  to 
assert  their  right  to  the  property,  to  which  defendants  re- 
plied in  th(}  affirmative  and  stated  that  they  would  employ 
counsel  to  attend  to  the  matter ;  that  afberwards  they  hand- 
ed witness  a  letter  from  counsel  in  Norfolk  wishing  to  know 
the  names  of  the  witnesses  whose  testimony  would  be  neces- 
sary in  the  case  which  was  soon  to  be  tried ;  that  he  subse- 
quently learned  from  defendants  that  they  had  received 
$100  from  Reynolds  Bros,  through  a  party  in  Charlotte, 
and  in  consideration  thereof  had  transferred  to  Reynolds 
Bros,  their  claim  to  the  goods. 

The  plaintifis  also  introduced  a  paper  writing  sworn  to 
by  defendants  and  stating  that  they  had  ordered  the  goods 
of  plaintiffs  through  Brice,  to  be  paid  for  in  thirty  days, 
that  the  same  were  attached  as  aforesaid ;  that  Bryce  had 
1^0  interest  therein,  and  that  they  had  shipped  cotton  to  pay 
for  the  goods,  but  afterwards  drew  for  the  value  of  the  cot- 
ton, supposing  the  bagging  lost. 

The  plaintiff  also  introduced  the  record  of  the  said  pro- 
ceeding of  Reynolds  against  Bryce,  showing  that  on  the 
22nd  of  October,  1873,  Reynolds  sued  out  an  attachment 
against  Bryce  in  the  Court  of  Hustings  in  Portsmouth, 
which  was  levied  upon  the  goods,  then  in  the  possession  of 
the  Seaboard  &  Roanoke  railroad  company,  marked  to 
Bryce  at  Charlotte.  This  record  further  showed  that  on 
the  10th  of  February,  1874,  the  defendants  filed  a  petition 
in  said  proceeding,  claiming  the  goods  levied  on,  and  it  ap- 
pearing to  said  Court  that  the  petitioners  by  their  attorneys 
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for  valn^  received  had  surrendered  to  the  plaintifis  all  their 
interest  in  the  property ,  and  it  farther  appearing  that  before 
said  surrender  the  petitioners  were  the  owners  in  absolute 
equity  of  the  same,  it  was  considered  and  adjudged,  by  con- 
sent oi  parties,  that  the  proceeds  be  paid  to  plaintiffs,  that 
the  order  theretofore  made  be  set  aside,  and  the  petitioners 
recover  costs  of  petition  of  the  plaintiffs. 

One  of  the  defendants  testified  in  his  own  behalf  that 
Bryoe  came  to  him  about  the  11th  of  Octd^er,  1878,  and 
told  him  he  had  a  lot  of  bagging  to  sell,  and  he  told  Bryce 
he  would  take  fifty  rolls  when  it  arrived  in  Charlotte,  if 
the  quality  and  price  suited  him;  that  nothing  was  said 
about  the  plaintifib  or  the  price,  except  that  Bryce  would 
make  it  to  the  interest  of  witness  to  buy  the  goods,  and 
that  he  was  well  pleased  with  the  house  from  which  he  was 
buying.  The  witness  denied  that  he  requested  Bryce  to 
telegraph  as  aforesaid,  or  that  he  corresponded  with  said 
attorneys,  or  that  he  had  endorsed  the  invoice  and  receipt ; 
but  he  took  the  receipt  to  the  depot  and  inquired  for  the 
bagging  to  see  if  the  quality  and  price  suited,  and  if  so,  he 
«xi>ected  to  buy  it  of  Bryce.  He  further  testified  that 
Bryce  informed  him  of  the  said  proceedings  in  attachment 
and  asked  him  for  the  use  of  defendants'  name  to  protect 
the  interest  of  the  plaintiffs ;  that  witness  at  first  refused, 
but  afterwards  consented  for  him  to  thus  use  the  name  of 
defendants'  firm  if  he  would  indemnify  them  against  any 
loss  that  might  result  therefrom ;  that  on  failing  to  indem- 
nify them,  and  the  goods  not  having  arrived,  and  knowing 
Brjce  to  be  insolvent,  the  witness  consented  to  a  with- 
drawal of  his  firm  name  from  the  suit  in  Portsmouth  on 
payment  of  $100  by  Keynolds  Bros,  as  damages,  or  to  cover 
what  he  had  lost  by  being  compelled  to  buy  bagging  for 
his  customers  at  retail  prices  in  consequence  of  the  non- 
arrival  of  the  goods  as  aforesaid:  It  also  appeared  in  evi- 
dence for  the  defendants,  by  the  deposition  of  John  E. 
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Gates,  that  on  the  26th  of  March,  1874,  the  defendants  gave 
Reynolds  Bros,  a  receipt  for  $100,  for  which  they  surren^ 
dered  their  interest  in  said  suit  to  them. 

Upon  issues  submitted  the  jury  found,  1st — that  the  do- 
fendants  did  not  buy  the  goods  in  question  of  the  plaintiffs; 
2nd — the  defendants  did  not  confirm  or  assume  the  contract 
of  purchase. 

His  Honor  among  other  things  charged  the  jury,  that  un- 
less there  was  a  contract,  defendants  could  not  in  law  be 
damaged  by  the  non-delivery  of  the  goods,  but  that  the  jury 
could  take  into  consideration  the  defendants'  explanation 
of  what  he  meant  by  damages, — the  loss  and  inconvenience 
by  having  to  purchase  bagging  at  retail  prices*  Judgment 
for  defendants.    Appeal  by  plaintiffs. 

Messrs.  A.  BurweU  and  W,  W.  Flemmingy  for  plaintiffs. 
Messrs.  Dowd  ^  Walker  and  Wilson  ^  Son^  for  defendants. 

Kbadb,  J.  The  jury  found  that  the  defendants  did  not 
buy  the  goods  of  the  plaintiffs,  and  therefore  if  there  was 
no  error  in  His  Honor's  charge,  we  have  to  take  that  to  be 
true.  We  will  not  stop  to  consider  whether  there  was  error 
in  that  part  of  the  case,  because  we  are  of  the  opinion  that 
even  if  the  first  transaction  between  Bryce  and  the  defend- 
ants did  not  amount  to  a  purchase  upon  the  part  of  the  de- 
fendants, yet  the  transaction  between  Reynolds  Bros,  of 
Norfolk,  and  the  defendants,  made  the  defendants  liable  to 
the  plaintiffs. 

Taking  the  transaction  to  be  as  shown  by  the  defendants 
themselves,  the  facts  are,  that  Bryce,  the  agent  of  the  plain- 
tiffs, offered  to  sell  to  the  defendants  fifty  rolls  of  bagging, 
and  that  defendants  agreed  to  take  the  goods  on  arrival,  if 
the  goods  and  the  price  suited.  That  the  goods  were  ship- 
ped by  the  plaintiffs  from  Boston  to  Charlotte,  to  Bryce^ 
who  gave  the  bill  of  lading  and  bill  of  goods  to  the  defen- 
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dants  to  receive  and  examine  them,  to  see  if  they  would  take 
them.  That  the  goods  never  arrived,  but  were  attached  in 
transitu  at  Portsmouth  on  legal  process  at  the  instance  of 
Keynolds  Bros.,  creditors  of  Bryce.  That  in  the  suit  of  Rey- 
nolds Bros,  against  Bryce,  in  Portsmouth,  the  defendants 
intervened  and  claimed  the  goods  as  their  property,  saying 
*'  that  on  or  about  Oct.  14th,  1873,  we  ordered  of  Messrs.  Sever 
&  Wild  of  Boston,  through  Mr.  J.  Y.  Bryce  of  Charlotte, 
fifty  rolls  of  bagging,  to  be  paid  for  in  thirty  days.  The 
said  bagging  was  attached  by  Reynolds  Bros,  of  Norfolk, 
for  a  debt  of  J.  Y.  Bryce  &  Co.  We  certify  that  J.  Y. 
Bryce  &  Co.  had  no  interest  whatever  in  the  bagging,  and 
that  we  shipped  cotton  to  pay  for  the  same,  but  afterwards 
drew  for  the  value  of  the  cotton,  suppoi^ing  the  bagging  lost. 
(Signed)  J.  McLaughlin  &  Son. 

The  foregoing  was  sworn  to  by  J.  F,  McLaughlin,  one  of 
the  defendants,  and  filed  in  the  said  suit  in  Portsmouth. 
And  the  final  decree  in  that  suit  declares  that  ''on  motion 
of  J.  McLaughlin  &  Son,  by  their  attorneys,  it  is  order- 
ed, &c.  And  thereupon  the  said  petitioners,  (McLaughlin 
A  Sou,)  by  their  attorneys,  agreeing  that  for  value  received 
they  have  surrendered  to  the  plaintiffs  (Reynolds  Bros.)  all 
the  interest  they  have  in  this  suit,  the  said  plaintiffs  to  take 
b11  the  interest  the  said  petitioners  claim  in  the  property 
attached,  to  wit,  fifty  rolls  of  bagging  in  this  cause,  and  it 
appearing  to  the  Court  by  the  evidence  filed  in  the  cause 
that  the  said  petitioners  (McLaughlin  &  Son)  were  before 
the  said  surrender  to  the  plaintiffs  the  owners  in  absolute 
equity  of  the  said  bagging  by  consent  of  parties,  it  is  con- 
sidered by  the  Court  that  *  *  *  the  proceeds  of  the 
sale  of  the  bagging  be  paid  to  the  plaintiffs,  Reynolds 
Bros. 

And  then  the  defendants,  McLaughlin  &  Son,  gave  to 
Reynolds  Bros,  the  followmg  writing :    Received  of  *  *  * 


Digitized  by  VjOOQIC 


158  IN  THE  SUPREME  COURT. 

Seveb  v.  McLaughlin. 

Reynolds  Bros.  *  *  *  $100,  for  which  we  surrender  to  said 
Keynolds  Bros,  all  the  interest  we  have  in  the  suit  of  Rey- 
nolds Bros,  against  J.  Y.  Bryce  &  Co.  now  pending  in  the 
CJourt  of  Hustings,  *  *  *  in  "which  suit  we  had  filed  a  pe- 
tition claiming  the  property  attached,  viz,  fifty  rolls  of  bag- 
ging, the  said  Reynolds  Bros,  to  pay  all  the  costs  and  to 
take  all  the  interest  we  claim  in  said  bagging."  Signed  by 
J.  McLaughlin  &  Son. 

It  is  true  that  J.  McLaughlin,  the  elder  who  was  ex- 
amined as  a  witness  in  the  case  before  us,  says  that  all  this 
was  done  ^t  the  request  of  J.  Y.  Bryce,  for  the  purpose  of 
protecting  the  interests  of  the  plaintiffs,  Sever  &  Wild.  But 
it  matters  not  at  whose  instance  it  was  done,  nor  what  the 
defendants  say  they  meant,  the  meaning  of  these  writings 
is  that  the  defendants  claimed  the  goods  of  the  plaintifts 
while  they  were  in  Portsmouth  as  their  own  property,  and 
sold  them  to  Reynolds  Bros,  for  a  valuable  consideration. 

They  converted  them  to  their  own  use.  His  Honor  erred 
in  not  telling  the  jury  what  these  writings  and  proceedings 
meant,  and  what  was  their  legal  effect,  and  in  leaving  it  to 
the  jury  to  find,  from  the  testimony  of  McLaughlin,  what 
he  meant. 

One  of  two  things  is  manifest, — the  forwarding  the  goods 
from  Boston  by  the  plaintiffs,  to  Charlotte  for  the  defend- 
ants, either  vested  the  property  in  the  defendants  or  left  it 
in  the  plaintiffs.  If  it  vested  it  in  the  defendants  they  are 
liable  as  purchasers.  If  it  left  it  in  the  plaintiffs,  then  the 
transaction  between  the  defendants  and  Reynolds  Bros,  was 
a  conversion..  And  in  either  event  the  defendants  are 
liable. 

Error. 

Per  Curiam.  Vi  nire  de  novo. 
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J.  J.  LANE  V.  W.  B.  RICHARDSON. 

Contract— Joint  Obligarz^ Judgment. 

A  judgment  suffered  by  one  of  several  joint  obligors  on  a  sealed  in- 
strument for  the  payment  of  money  maturing  before  the  adoption 
of  the  C.  C.  P.  Title  IV,  being  a  proceeding  in  invitum,  is  not  such 
an  acknowledgment  by  the  judgment  debtor  of  a  willingness  to  pay^ 
notwithstanding  the  statutory  presumption  of  payment,  as  will  bind 
his  co-obligors. 

(Walton  Y,  Bobinson,  5  Ire.  341 ;  Davis  v.  Coleman^  7  Ire.  424,  cited  and 
approved.) 

CrviL  Action  commenced  in  a  Justice's  Court  and  tried  on 
appeal  at  Fall  Term,  1877,  of  Moore  Superior  Court,  before 
Sej/mour,  J, 

On  the  6th  of  February,  1875,  a  summons  was  issued  in 
the  name  of  E.  A.  Craven  who  was  then  the  owner  of  the^ 
note,  which  is  the  subject  of  this  action,  and  directed  to 
Killis  Gibbs,  A.  M.  McNeill  and  W.  B.  Richardson,  the  de- 
fendanty  requiring  them  to  appear  before  the  Justice  and 
answer,  Ac,  or  judgment  would  betaken  against  them  for 
the  sum  due  upon  a  note  executed  bj  them  for  two  hundred 
dollars.  The  summons  was  served  on  Gibbs  only  and  judg- 
ment was  rendered  against  him.  Subsequently  a  summons 
was  issued  in  the  name  of  the  plaintiff,  and  served  on  tho 
defendant,  under  Bat.  Rev.  ch.  17,  §  318,  who  appeared  and 
answered  by  setting  up  the  statute  of  limitations  as  a  de- 
fence to  the  action.  It  was  admitted  that  at  the  time  the^ 
summons  issued  in  the  name  of  Craven  v.  Gibbs  and  others, 
the  presumption  had  not  arisen ;  that  at  the  time  the  sum-^ 
mons  issued  in  the  name  of  J.  J.  Lane  v.  W.  B.  Richardson, 
more  than  ten  years  had  elapsed  since  the  execution  of  the 
note  sued  on ;  and  that  since  the  rendition  of  the  aforesaid 
judgment  and  before  the  commencement  of  this  proceeding, 
the  plaintiff  became  the  owner  of  the  note  and  judgment. 
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His  Honor  being  of  opinion  upon  the  facta  that  the  judgment 
suffered  by  Gibbs  was  an  admission  not  only  that  Gibbs 
had  not  paid  the  note,  bat  that  it  was  unpaid,  and  that  the 
admission  of  one  joint  maker  rebutted  the  presumption  as 
to  ally  rendered  judgment  for  the  plaintiff,  and  the  defen- 
dant appealed. 

Mr.  J.  W.  Hinsdale^  for  plaintiff. 
Mr.  Neill  McKay,  for  defendant. 

Faircloth,J.  a  and  B  make  and  deliver  their  promissory 
note  under  seal  for  the  payment  of  money.  Before  the  pre- 
sumption of  payment  arises  A  is  sued  on  said  note  and 
judgment  by  default  is  entered,  against  him.  After  the 
lapse  of  ten  years  from  the  date  and  maturity  of  the  note 
B  was  notified  under  the  provisions  of  C.  C.  P.  §  318,  to 
show  cause  why  the  judgment  should  not  stand  against  him, 
as  if  he  had  been  originally  summoned.  B  relies  on  the 
presumption  of  payment  and  the  statute  of  limitations. 
The  contract  being  made  before  1868  and  action  brought 
afterwards,  the  statutes  and  law  in  force  before  that  year 
are  applicable.    C-  C.  P.  §  16. 

At  common  law  any  act  or  admission  of  the  existence  of 
ihe  debt,  from  which  the  law  could  imply  a  promise  to  pay 
it,  made  by  one  partner  before  or  after  a  dissolution  of  the 
partnership,  or  by  one  joint  debtor  made  before  or  after  the 
presumption  of  payment  or  the  bar  of  the  statute,  would 
repel  the  presumption  or  bar  which  would  otherwise  have 
protected  the  other  debtors ;  and  this  was  so  notwithstand- 
ing the  act.  Rev.  C!ode,  ch.  31,  §  84,  making  all  contracts 
Joint  and  several,  on  the  principle  that  the  debtors  were 
co-contractors  and  jointly  liable  for  the  debt. 

By  our  act  of  assembly  in  1852,  Rev.  Code,  ch.  65,  §  22, 
following  substantially  9  Geo.  IV  ch.  14,  it  is  enacted  that 
no  such  act  or  admission  done  or  made  a/ler  the  dissolution 
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•of  the  partnership,  or  afkr  the  debt  shall  be  barred,  shall 
be  received  as  evidence  to  repel  the  statute,  but  as  against 
the  party  doing  the  act  or  making  the  admission  or  ac- 
knowledgment. The  question  therefore  is  whether  the 
jadgment  bj  default  amounts  to  such  an  admission  by 
^Oibbs  as  will  deprive  the  defendant  of  the  benefit  of  this 
statute  and  the  lapse  of  time. 

It  makes  no  diflference  whether  the  debtors  are  all  prin- 
cipals or  whether  they  are  in  part  sureties. 

They  are  co-contractors  and  are  jointly  liable  to  the  credi- 
tor. In  some  of  the  States  it  is  held  that  an  acknowledg- 
ment of  the  debt  and  an  actiuil  promise  to  pay  it  is  necessary 
to  repel  the  eflFect  of  the  statute.  This  does  not  however 
appear  to  be  the  better  opinion,  which  is  that  an  implied 
promise  is  sufficient,  and  this  will  always  arise  from  the 
direct  and  unqualified  acknowledgment  of  the  existence  of 
the  debt,  when  there  is  nothing  in  the  admission  nor  any 
attending  circumstance  which  repels  the  intention  to  pay. 
For  instance,  when  a  creditor  receives  a  dividend  from  an 
iissignee  in  bankruptcy  of  his  debtor,  it  would  be  absurd  to 
say  that  the  petitioner  by  filing  and  admitting  the  correct- 
ness of  the  debt,  meant  thereby  to  indicate  a  willingness  to 
pay  it,  beyond  his  assets,  and  therefore  the  law  could  not 
imply  such  promise.  In  one  case  where  the  defendant  said 
the  debt  was  just  and  ought  to  have  been  puid  long  ago  by 
his  partner,  but  *'  he  did  not  think  he  ought  to  pay,"  this 
Oourt  hesitated  and  declined  to  say  that  the  implication 
was  sufficient  to  repel  the  bar  of  the  statute.  Walton  v. 
JRobinson,5  Ire.  341.  In  Moore  v.  The  Bank  of  Columbia,  6 
Peters  92,  the  Supreme  Court  said,  "  where  there  is  no  ex- 
press promise  there  must  be  an  unqualified  and  direct  ad- 
mission of  a  subsisting  debt  which  the  party  is  willing  to 
pay." 

Payment  in  person  or  by  agent  was  held  to  be  sufficient 
before  the  act  of  1852,  Davis  v.  Coleman,  7  Ire.  424,  and 
11 
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would  be  80  now  if  made  within  time,  and  it  is  even  so 
when  made  by  a  stranger  yeluntarily,  if  afterwards  ratified 
by  the  debtor.     WcUtQn  v.  Robinson,  supra. 

The  implied  promise  must  arise  out  of  the  act  done  or 
admission  made  and  not  depend  upon  the  original  agree- 
ment, except  that  it  may  be  supported  by  the  same  consid- 
eration. 

In  the  case  under  consideration  no  act  or  actual  promise 
is  alleged  and  the  action  was  in  invilum  against  Gibbs,  and 
the  judgment  by  default  therein  was  at  the  instance  of  Uie 
plaintiff  by  the  force  of  the  law  and  not  by  the  consent  of 
the  debtor.  We  therefore  think  there  was  no  such  admis- 
sion as  showed  a  willingness  to  pay  the  debt  on  the  part  of 
the  debtor  and  consequently  the  defendant  is  not  liable. 

IJrror. 

Per  Curiam.  Judgment  reversed. 


D.  B.  GHOLSON  and  another  v.  R.  M.  KaNG. 
Contract — Note — Interest. 

A  note,  as  foUows,  **  On  the  25th  Dec.  1878,  I  owe  and  promise  to  pay 
G,  with  legal  interesif  the  sum  of  &c.  this  21st  Oct.  1871,"  bears  in- 
terest from  its  date. 

OiviL  Action,  tried  at  January  Special  Term,  1878,  of 
Halifax  Superior  Court,  before  Schenck^  J. 

On  the  2l8t  of  October,  1871,  the  parties  to  this  actioa 
entered  into  a  contract  for  the  sale  and  purchase  of  a  tract 
of  land,  as  follows :    *'  Know  all  men,  &c.,  that  plaintiffa 
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have  this  day  bargained  and  sold  to  defendant  a  certain 
tract  of  land,  adjoining  *  *  *  on  condition  that  defen- 
dant pay  |h60  in  five  equal  installments,  (the  first  payment 
to  be  made  m  cash,  and  notes  to  be  given  for  the  balance) 
and  we  bind  ourselves,  <&c.»  t#  make  the  defendant,  his  heir8» 
Ac,  a  good  and  lawful  deed  to  said  land,  when  the  money 
shall  have  been  paid  or  tendered  for  the  last,  and  all  of  the 
aforesaid  notes,  with  all  legal  interest,  and  we  further  bind 
ourselves  to  give  defendant  possession,  <fec."  This  instru- 
ment was  signed  by  the  plaintiffs,  and  the  defendant  made 
the  cash  payment,  and  gave  four  notes  for  the  balance,  pay- 
able respectively  on  the  25th  of  December,  1872-73-74-75, 
a  copy  of  one  of  which  h  set  out  in  the  opinion. 

The  plaintiffs  contended  that  these  notes  bore  interest 
from  date  until  paid,  but  the  defendant  insisted  that  inter** 
est  should  be  calculated  only  from  the  time  the  notes  be- 
came due.  The  Court  being  of  opinion  with  plaintiffs  gave 
judgment  accordingly,  and  the  defendant  appealed. 

Messrs.  Mullen  ^  MoorCj  for  plaintiffs. 
Mr.  J.  B.  Batchelor^  for  defendant. 

Faircloth,  J.  **  On  the  25th  of  December,  1873, 1  owe 
and  pramtse  to  pay  D.  B.  and  J.  C.  Gholson,  wiih  legal  mier- 
estj  the  sum  of  one  hundred  and  ninety-two  dollars  for  value 
received.  Witness  my  hand  and  seal  this  the  21st  day  of 
October,  1871.  R.  M.  KING,  [seal.''] 

At  the  time  of  making  this  note  and  as  a  part  of  the 
same  transaction,  the  plaintiffs  covenanted  with  the  defen- 
dant to  make  him  title  to  certain  real  estate,  for  which  thi& 
and  other  notes  were  given,  as  soon  as  the  money  on  said 
notes  shall  be  paid  "  with  all  legal  interest,"  and  the  only 
question  is,  does  this  note  bear  interest  from  its  date  or 
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maturity  ?  The  question  depends  on  a  construction  of  the 
contract,  which  is  quite  plain.  The  terms  of  the  two  writ- 
ten instruments  are  in  eflTect  the  same.  The  expression,  tcith 
legal  interest,  ib  a  well  defined  term,  and  too  well  understood  to 
be  regarded  as  surplusage.  These  words  are  never  used  with- 
out an  important  meaning  in  business  matters. 

The  law  allows  interest  froni  the  time  when  the  debt  falls 
due,  when  not  otherwise  agreed.  Contracts  allow  it  ac- 
cording to  their  own  terms.  The  contract  in  this  case  with- 
out the  words  "  legal  interest "  would  not  have  included 
interest  until  maturity,  and  the  adoption  of  these  words 
into  it  necessarily  means  from  the  date  of  the  contract. 
The  agreement  was  to  pay  on  a  particular  day  the  <Jebt  with 
interest,  and  these  words  can  not  be  applied  to  the  time 
after  maturity,  because  the  law  gives  interest  for  that  pe- 
riod without  these  words. 

The  consideration  for  these  notes  passed  into  the  posses- 
sion of  the  defendant  at  or  about  the  date  of  the  contract. 
The  profits  were  probably  equal  to  the  interest  on  the  notes 
given  for  the  land.  Dorman  v.  Dihdon^  Ryan  and  Moody, 
N.  P.  Rep.,  381 ;  Chitty  on  Bills,  446. 

No  error. 

Per  Curiam.  Judgment  affirmed. 


JOHNSTONE  JONES  v.  A.  T.  MIAL  and  others. 

Contract— Pleading. 

Where  the  plaintiff  sues  upon  a  special  contract  involving  the  per- 
formance of  reciprocal  acts  between  himself  and  the  defendant,  he 
must  aver  and  show  a  readiness  and  wiUingness  to  perform  on  hid 
part.    Where  the  contract  has  been  abandoned  on  both  sides  the 
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innocent  losing  party  will  be  driven  to  a  quantum  meruit  or  some 
other  form  of  action  founded  upon  a  disaffirmance  of  the  special 
agreement. 

(Smith,  C.  J.  Disaenting.) 

Civil  Action,  tried  at  Spring  Term,  1878,  of  Wake 
Superior  Court,  before  Seymour^  J. 

The  plaintiff  brought  this  action  for  an  alleged  breach  of 
a  contract  which  is  substantially  as  follows :  This  agree- 
ment made  on  the  30th  of  May,  1876,  between  the  plaintiff 
and  defendants,  witnesseth,  that  the  plaintiff  covenants  to 
establish  a  weekly  agricultural  journal,  *  *  *  and  the 
defendants  covenant  to  furnish  the  plaintiff  with  a  paid  up 
list  of  annual  subscribers,  not  less  than  fifteen  hundred,  at 
two  dollars  each  per  annum,  one  thousand  of  them  to  be 
furnished  by  the  1st  of  October,  1876,  and  the  balance  by 
the  following  January  *  *  *  and  the  plaintiff  covenants 
to  execute  a  bond  for  the  publication  of  the  same,  and  to 
pay  to  the  treasurer  of  the  State  grange  one  half  of  all  the 
cash  received  by  him  on  account  of  subscriptions  furnished 
by  defendants,  or  from  other  sources,  over  and  above  the 
guaranteed  subscription  of  fifteen  hundred  *  *  *  said 
payments  to  be  made  quarterly  and  continue  until  $3,000 
and  interest  shall  have  been  paid. 

The  case  states  the  evidence  of  the  plaintiff, — that  in 
pursuance  of  the  contract  the  plaintiff  commenced  the 
publication  of  the  journal  on  the  2nd  of  August  and  con- 
tinued until  the  25th  of  October,  1876,  satisfactorily  to 
defendants,  a  thousand  copies  being  issued  each  week.  The 
plaintiff  executed  the  required  bond  which  was  accepted  by 
defendants.  One  hundred  and  fifty-six  subscribers  were 
secured,  and  the  plaintiff  received  $348  in  payment  for 
their  subscriptions.  During  the  said  month  of  October 
several  interviews  were  had  between  the  parties,  and  the 
plaintiff  informed  the  defendants  that  he  had  exhausted 
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^11  his  means  in  ihe  publication  of  the  paper,  and  that 
unless  they  complied  with  their  contract  the  paper  mast 
stop,  and  he  proposed  that  if  they  would  advance  him  $600 
•on  the  contract,  he  would  continue  its  publication  until  the, 
general  meeting  of  the  State  grange  in  February,  1877, 
which  the  defendants  declined,  and  thereupon  the  plaintiff 
discontinued  the  publication,  and  soon  afterwards  sold  the 
name,  good  will,  subscription  list,  &c.,  belonging  to  the 
paper,  for  $200.  The  plaintiff  expended  $650  in  its  publi- 
cation, returned  $7.50  to  subscribers,  informing  others  that 
he  and  defendants  were  liable  for  their  subscriptions,  and 
owed  $120  to  an  assistant  editor. 

The  witness  further  stated  that  he  had  had  experience  in 
the  newspaper  business,  and  that  a  paid  up  subscription 
list  had  a  definite  market  value.  After  argument  of  counsel, 
the  Court  stated  that  the  plaintiff  could  not  recover  on  the 
contract,  and  that  the  measure  of  damages  was  the  value 
of  his  services  in  attempting  its  performance,  and  the 
amount  expended  by  him  over  the  amount  received.  In 
submission  to  this  intimation,  the  plaintiff  asked  to  be 
allowed  to  introduce  further  evidence  as  to  the  amount  of 
damages,  which  the  Court  refused ;  but  offered  to  allow  an 
amendment  of  the  pleadings  so  as  to  declare  on  the  general 
assumpsit.  The  plaintiff  declined  to  amend,  took  a  non- 
suit and  appealed. 

Messrs.  W.  W.  JoneSj  G.  H,  Snow  and  Merrimon^  Fuller  ^ 
Ashe,  for  plaintiff. 

Messrs.  E.  G,  Haywood  and  J.  JB.  Batchdor^  for  defendants 

Reabe,  J.  The  parties  entered  into  a  written  contract  to 
establish  a  public  journal,  the  success  of  which  was  uncer- 
tain, depending  upon  popular  favor.  It  is  fair  to  suppose 
that  each  party  intended  and  endeavored  to  perform  what 
was  promised,  and  that  the  failure  was  accidental.     It  is 
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conceded  by  the  defendants  that  they  made  the  first  breach 
in  not  furnishing  the  number  of  paid  up  subscribers  by  the 
1st  of  October,  as  promised,  and  they  do  not  controvert  the 
position  that  if  the  plaintiff  had  abided  by  the  contract  he 
could  have  sued  upon  it  and  recovered  of  the  defendants 
for  their  breach,  but  they  deny  the  plaintiff's  right  to  sue 
upon  the  contract,  because  he  elected  to  rescind  it  and  put 
it  beyond  his  power  to  perform  it  by  selling  out  the  enter- 
prise. And  so  the  defendants  say,  that  just  as  both  made 
the  contract,  so  both  broke  it,  and  therefore  neither  can  sue 
upon  it.  So  His  Honor  held.  And  we  are  of  the  same 
opinion. 

The  position  which  the  plaintiff  endeavored  to  support 
is  that  the  covenants  are  independent,  and  that  he  can 
maintain  an  action  against  the  defendants  for  their  breach 
without  alleging  performance  or  readiness  to  perform  on 
his  part.  But  that  is  not  so.  The  contract  has  but  one 
subject  matter,  the  establishment  of  the  ** journal"  to 
which  both  parties  were  to  contribute,  and  neither  can  sue 
the  other  upon  the  contract  without  alleging  performance  on 
his  part.  What  the  rights  of  the  parties  may  be  in  an 
action  on  the  common  counts  is  not  before  us.  There  is  no 
«rror. 

Smith,  C.  J.  Dissenting.  I  do  not  concur  in  the  opinion 
that  the  plaintiff  is  not  entitled  to  recover.  It  is  true  that 
under  the  former  system  of  pleading  and  practice,  technical 
-distinctions  are  made  between  declarations  on  special  con- 
tracts and  on  the  common  counts,  under  which  the  nonsuit 
in  this  case  would  be  required.  But,  as  I  understand,  these 
technicalities  are  not  recognized  in  the  more  rational  and 
simple  system  of  our  present  Code.  The  Constitution 
adopted  in  1868  abolishes  the  distinction  between  actions 
at  law  and  suits  in  equity,  and  the  forms  of  all  such  actions 
and  suits,  and  substitutes  therefor  a  single  form  of  action. 
Art.  IV,  §  1. 
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The  complaint  which  supercedes  the  declaration  is  re- 
quired to  contain  only  a  plain  and  concise  statement  of  the 
fads  constituting  a  cause  of  action,  without  unnecessary 
repetition,  each  material  allegation  being  numbered.  C.  C. 
p.  §  93  (2).  The  judgment  where  tliere  is  an  answer  may 
be  for  any  relief  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue.     §  219. 

It  is  the  apparent  purpose  of  the  new  system,  while  sim- 
plifying the  method  of  procedure,  to  aflford  any  relief  to 
which  a  plaintiff  may  be  entitled  upon  the  facts  set  out  in 
his  complaint,  although  misconceived  and  not  specially 
demanded  in  his  prayer.  In  the  present  case  the  essential 
facts  are  contained  in  the  pleadings,  and  whether  the  rem- 
edy is  on  the  special  contract  or  on  what  are  called  the 
common  counts,  it  ought  not  to  be  denied.  It  is  obvious- 
that  the  funds  which  were  to  be  furnished  by  the  defend- 
ants through  the  subscription  list  were  relied  on  by  the 
plaintiff,  and  necessary  to  enable  him  to  carry  out  the 
projected  enterprise.  Through  their  failure  to  perform 
their  undertaking,  the  publication  of  the  paper  became 
impracticable,  and  its  suspension  and  a  sale  of  the  mate- 
rials were  a  necessity  forced  upon  the  plaintiff.  Regarding 
this  as  a  rescision  of  the  contract,  it  resulted  from  the- 
wrongful  act  of  the  defendants,  involving  loss  to  the  plain- 
tiff, and  excused  him  from  further  fruitless  efforts  to  con- 
tinue the  publication,  and  gave  him  a  right  to  compensation 
against  the  defendants  for  damages  caused  by  their  viola- 
tion of  their  engagements.  The  cases  cited  and  commented' 
on  in  the  argument  of  the  defendants'  counsel,  all  proceed 
upon  the  distinctions  in  the  form  of  the  remedy  between- 
actions  on  special  contracts  and  those  implied  by  law,  and 
do  not  apply  to  the  present  mode  of  legal  procedure. 

No  error. 

Per  Curiam.  Judgment  affirmed,.    - 
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JOHN  S.  HENDERSON  v.  H.  A.  LEMLY  and  another,  Adm'rs. 
Bond — Lidbility  of  Endorser— Estoppel. 

Where  the  defendants*  intestate  endorsed  to  the  plaintiff  for  value,  a 
bond  which  had  been  executed  to  him  bj  one  member  of  a  firm  in 
the  name  of  the  firm  ;  It  was  held,  in  an  action  on  the  bond  against 
the  administrators  of  the  endorser,  that  thej  were  estopped  from 
setting  up  any  infirmities  in  the  bond. 

(Sellers  v.  Streator,  5  Jones  361 ;  Fisher  v.  jPendcr,  7  Jones  488,  cited  ^ 
distinguished  and  approved.) 

Civil  Action  trid  at  January  Special  Term,  1878,  of 
Rowan  Superior  Court,  before  Kerr,  J. 

The  plaintiflF  brought  this  action  against  the  defendants 
as  administrators  with  the  will  annexed  of  John  I.  Shaver 
upon  his  endorsement  of  the  following  instrument : 

"  One  day  after  date  I  promise  to  pay  John  I  shaver  or 
order  the  sum  of  $101.25,  value  received.  Witness,  &c.,. 
this  28th  day  of  February,  1872. 

(Signed)  Mills  &  Boydbn,  [seal.]" 

The  instrument  was  signed,  sealed  and  delivered  by  A* 
H.  Boyden,  one  pf  the  firm  of  Mills  &  Boyden,  for  a  valua- 
ble consideration  to  the  testator,  who  endorsed  and  trans- 
ferred it  to  the  plaintiflF  for  full  value  as  specified  on  its 
face.  The  defendants  deny  the  testator's  liability  as  en-^ 
dorser  under  the  statute,  and  say  the  instrument  is  not 
negotiable  and  is  inoperative,  binding  neither  the  partner- 
ship on  account  of  the  seal,  nor  the  individual  partners  be- 
cause  they  are  not  within  its  terms,  according  to  the  ruling 
of  this  Court  in  Sellers  v.  Treator,  5  Jones  261,  and  Fisher  v. 
Pender,  7  Jones  483. 

His  Honor  instructed  the  jury  that  as  defendants  had  ad- 
mitted that  plaintiflF  had  paid  their  testator  full  value  for 


Digitized  by  VjOOQIC 


170  IN  THE  SUPREME  COURT. 

Henderson  v.  Lbmlt. 

the  note,  they  were  liable  as  for  money  had  and  received* 
Verdict  for  plaintiff.    Judgment.    Appeal  by  defendants. 

Mr.  Kerr  Oraige,  for  plaintiff. 
Mr.  W.  H.  Bailey,  for  defendants. 

Smith,  C.  J.  (After  stating  the  case  as  above.)  The  de- 
fence can  not  avail  to  defeat  the  recovery.  If  the  instru- 
ment be  altogether  void,  there  is  an  entire  failure  of  con- 
sideration and  the  action  lies  for  money  had  and  received 
to  the  plaintiff's  use.  If  the  instrument  be  the  act  and 
•deed  of  Boydeu,  it  is  in  fact  as  well  as  in  form  negotiable 
within  the  statute,  and  the  endorsement  renders  the  testa- 
tor liable  as  a  surety.     Bat.  Rev.  ch.  10,  §§  1, 10. 

The  case  of  Fisher  v.  Pender ,  supra,  decides  that  a  writing 
in  these  words, — due  J.  Fisher  forty-five  dollars  for  value 
received,  12th  October,  1854,  (signed)  Pender  &  Bryan, 
[seal], — executed  by  one  of  the  partners  only,  does  not,  as 
such,  bind  either  the  firm  or  himself.  The  contrary  had 
been  held  in  JEUiot  v.  Davis,  2  B.  &  P.  338,  and  Battle,  J., 
delivering  the  opinion  in  the  former  case  undertakes  to  dis- 
tinguish between  them  in  the  form  of  the  respective  instru- 
ments declared  on.  In  Elliott  v.  Davis,  these  words  were 
tised:  "Know  all  men  by  these  presents  that  J.T.Davis 
and  G.  Marsh,"  &c.,  and  this  language  it  is  said  indicates 
an  intent  to  impose  a  personal  as  well  as  joint  liability,  and 
may  be  effectual  as  to  the  partner  who  made  the  deed.  If 
this  authority  is  recognized,  it  would  seem  to  embrace  the 
case  now  before  us,  in  which  language  almost  identical  is 
used.    But  it  is  not  necessary  to  determine  this  question. 

The  assignment  of  a  negotiable  chose  in  action  by  en- 
dorsement, besides  its  legal  operation  in  transferring  title, 
<;on tains  by  implication  a  warranty,  1st.  That  the  instru- 
ment is  genuine  and  valid ;  2d.  That  the  parties  to  it  are 
<;ompetent  to  enter  into  the  contract  and  are  bound  by  it. 
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and  3rd.  That  the  money  specified  on  its  face  is  due.  2 
Parsons  on  Notes  and  Bills,  26 — 29;  1  Daniel  on  Neg. 
Instr.  §  669. 

If  these  warranties  or  any  of  them  fail,  the  assignee  may 
recover  adequate  compensation  for  the  breach  of  the  contract 
against  his  assignor.  Moreover,  in  an  action  against  the  en- 
dorser of  negotiable  paper,  the  same  defences  are  not  open 
to  him  that  might  be  set  up  by  the  maker,  if  the  suit  was 
Against  him  on  the  original  contract ;  and  some  which  he 
might  set  up  against  the  payee,  he  can  not  set  up  against 
the  assignee.  But  we  do  not  propose  to  discuss  these  matters 
further.  We  put  our  decision  upoa  higher  ground,  that  of 
estoppel  growing  out  of  the  act  of  assignment.  The  defen- 
dant was  a  party  to  the  bond,  and  knows,  or  is  presumed  to 
know,  not  only  the  consideration  for  which  the  bond  was 
given,  but  the  circumstances  attending  its  execution.  He 
has  dealt  with  it,  sold  it,  and  received  its  value,  as  a  valid 
and  subsisting  obligation  to  the  plaintiflF.  There  is  not  any 
defect  touching  its  integrity  as  a  bond  apparent  upon  its 
face.  The  form  of  the  signature  does  not  disclose  the  al- 
leged imperfection.  If  both  partners  were  present  directly 
participating  in  its  execution,  or  the  signing  partner  had 
authority  under  seal  to  act  for  his  co-partner,  it  would  be 
the  covenant  of  both.  The  plaintiff  has  a  right  to  presume, 
from  the  testator's  manner  of  dealing  with  and  diposing  of 
the  bond,  the  existence  of  such  facts  as  give  it  legal  eflBcacy. 
By  his  very  endorsement  the  testator  has  so  represented, 
and  upon  its  faith  the  plaintiff  has  purchased.  The  de- 
fendant can  not  be  allowed  to  take  advantage  of  his  own 
wrong  and  escape  the  consequences  of  his  own  act.  It 
would  be  a  fraud  on  the  plaintiff  to  allow  him  to  prove  the 
invalidity  of  the  bond  by  evidence  dehors  and  thus  dis- 
charge himself.  1  Daniel  on  Neg.  Instr.  §  674;  Story 
Prom.  Notes,  128;  Bigelow  Estop.  429,  479;  State  Bank\. 
Fearing,  16  Pick.  533. 
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The  principle  is  forcibly  stated  by  Mr.  Justice  Davis  in 
discussing  a  kindred  subjeqt  in  a  case  before  the  Supreme 
Court  of  the  United  States :  '*  It  is  accordingly  established 
doctrine  that  whenever  an  act  is  done  or  statement  made 
by  a  party  which  can  not  be  contradicted  without  fraud  on 
his  part  and  injury  to  others,  whose  conduct  has  been  in- 
fluenced by  the  act  or  omission,  the  character  of  an  estoppel 
will  attach  to  what  otherwise  would  be  new  matter  of  evi- 
dence."   Dair  v.  United  States^  16  Wall.  1. 

The  application  of  the  rule  to  the  facts  of  our  case  pre- 
cludes the  defendant  from  showing  infirmities  in  a  bond  ta 
which  he  has  himself  given  currency,  as  containing  a  legal 
and  unimpeachable  obligation.  It  is  not  necessary  to  in- 
quire how  far  the  rule  would  require  modification  if  the  al- 
leged infirmities  were  patent  or  communicated  previous  to 
the  assigftment,  because  such  is  not  our  case.  Our  conclu- 
sion is  that  the  testator's  estate  in  the  defendants'  hands  is 
liable  to  the  plaintiff,  whether  the  bond  is  deemed  binding 
on  the  firm,  or  on  the  acting  member  only,  or  be  itself  a 
nullity,  in  this  action  against  the  administrators  of  the  en- 
dorser. 

No  error. 

Per  Curiam.  Judgment  affirmed  • 


RACHEL  JONES  N.  JOHN  ASHFORD. 

Guaranty. 

1.  The  distinction  between  a  guaranty  for  the  payment  of  a  debt  and 
a  guaranty  for  the  collection  6t  the  same  is  clear  and  well  defined. 
The  former  is  an  absolute  promise  to  pay  the  debt  at  maturity  if  not. 
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paid  by  the  principal  debtor,  and  the  guarantee  may  bring  an  action 
on  default  of  payment  at  the  day  named  against  the  obligor.  The 
latter  is  a  promise  to  pay  the  debt  upon  the  condition  that  the  gua- 
rantee shall  diligently  prosecute  the  principal  debtor  without  suc- 
cess. 

2.  What  amounts  to  due  diligence  in  any  given  case  is  a  question  of 
law  for  the  Court. 

3.  The  diligent  and  honest  prosecution  of  a  suit  to  judgment,  with  a 
return  of  nulla  bona  to  the  execution  issuing  thereon,  has  always 
been  regarded  as  one  of  the  extreme  tests  of  such  diligence,  and  this 
Court  adopts  it  as  such. 

4.  An  agreement  in  writing  **  to  guaranty  the  payment"  of  a  certain 
note  to  a  party  named,  ''and  incase  she  fail  to  recover  the  money 
on  said  note,"  to  pay  the  principal,  interest  and  costs  thereon,  is 
merely  a  guaranty  for  the  collection  of  the  note. 

(Hyman  v.  DevereuXy  68  N.  C.  624,  cited  and  approved .) 

.  Civil  Action,  tried  at  Spring  Term,  1877,  of*  Sampson 
Superior  Court,  before  Segmour^  J. 

On  the  6th  of  March,  1869,  the  defendant  sold  and  con- 
veyed to  one  B.  L.  Scott  a  tract  of  land.  Scott  gave  his 
note  for  the  purchase  money,  and  secured  its  payment  by  a 
mortgage  on  the  land.  On  the  15lh  of  May  thereafter,  the 
defendant  assigned  the  note  to  the  plaintiff  without  en- 
dorsement, and  at  the  same  time  gave  the  plaintiff  a  paper 
writing  in  the  nature  of  a  guaranty,  by  which  the  defen- 
dant agreed  to  guarantee  the  payment  of  the  note  in  case 
the  plaintiflf  failed  to  collect  it. 

At  the  time  of  the  assignment,  the  defendant  proposed 
to  John  H.  Jones,  the  agent  of  plaintiff,  who  arranged  the 
matter  with  defendant  for  his  mother,  to  transfer  the  note 
and  mortgage  without  any  guaranty,  which  was  declined 
by  Jones,  who  said  that  he  preferred  the  guaranty  of  de- 
fendant to  the  mortgage,  and  thereupon  the  assignment 
was  made  with  the  guaranty  as  aforesaid. 

The  plaintiff  obtained  judgment  on  the  note,  and  sold 
Scott's  eqdlty  of  redemption    under  an   execution   issuing 
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thereon  for  |84,  and  thea  brought  this  actiou  on  the  guar- 
anty for  the  balance  due  on  the  uqte. 

On  the  trial  the  only  question  was, — whether  the  rights 
of  the  defendant  under  the  mortgage  passed  to  the  plaintiff 
by  virtue  of  the  assignment  of  the  note,  and  if  so,  whether 
the  plaintiff  could  maintain  this  action  without  and  before 
a  foreclosure  of  the  mortgage.  The  question  was  reserved, 
and  after  a  verdict  for  plaintiff,  His  Honor  being  of  opin- 
ion with  plaintiff,  gave  judgment  accordingly,  and  the 
defendant  appealed. 

Messrs.  W.  &  ^  D.  J.  Devaiie,  and  2).  L.  RvsseUy  in  their 
argument  for  plaintiff,  cited  2,  Parson's  on  Notes  and  Bills, 
142;  Day  V.  ^foftorc,  4  Wis,,  215;  IJones  on  Mortgages,  § 
817,  and  authorities  there  cited. 

Messrs.  BatUe  ^  Mordecai^  for  defendant :  The  mortgage 
passed  to  plaintiff,  Hyman  v.  Devereux^  63  N.  C,  624 ;  Mil- 
ler V.  Hoyle,  6  Ire.  Eq.,  269.  Diligence  of  plaintiff  before 
guarantor  liable,  Addison  on  Contracts,  §  1125 ;  Thions  v. 
J^rrar,  2  Hawks,  166;  Eason  v.  Bixoriy  2  Dev.  &  Bat,  7*; 
and  Court  can  declare  as  matter  of  law  that  plaintiff  has 
not  used  due  diligence,  Battle  v.  Littky  1  Dev.,  381. 

Faibcloth^  J.  Tbje  defendant  held  a  propxissory  note 
against  one  Scott,  secured  by  a  morilgage  on  real  estatfiw 
He  transferred  said  note  for  value  to  the  plaintiff  without 
endorsement,  and  at  the  same  time  agreed  in  writing  *'  to 
guarantee  the  payment  of  the  aforesaid  note  to.  the  said 
Jonesi,  au<l  iu  case  she  fails  to  recover  the  mouey  on  said 
note,  that  I  (he)  will  pay  to  her  the  principal  and  interest 
and  costs  due  thereon."  At  the  time  of  the  transfer,  the 
defendant  proposed  to  plaintfff  to  transfer  the  note  and 
mortgage  without  any  guaranty,  but  the  plaintiff  declined 
this  arrangement,  saying,  that  she  preferred  the  guaranty 
of  defendant  to  the  mortgage.  Judgment  and  execution 
were  had  on  the  note  against  Scott,  under  which  only  $84 
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coald  be  realizei1>  ao^  thb  amount  is  credited  by  plaintiff 
on  her  clainw  8Iie  now  demands  payment  from  the  guar- 
antor, and  he  insists  that  she  was  bound  to  foreclose  said 
mortgage  before  calling  on  him. 

The  first  question  discussed  in  this  Court  was  whether 
the  mortgage,  under  the  circumstances  in  this  case,  passed 
to  the  plaintiff  with  the  transfer  of  the  note.  It  is  well 
settled  that  the  assignment  of  a  note  passes  to  the  assignee 
the  mortgage  or  any  other  collateral  security,  unless  the 
parties  agree  otherwise.  Eyman  v.  Devereux^  63  N.  C, 
624- 

Without  discussing  the  question,  we  will  assume  that  the 
mortgage  and  all  the  rights  and  remedies  thereunder  did 
pass  to  the  guarantee  and  consider  the  main  question, 
which  is, — ^has  the  guarantee  performed  the  condition  prece- 
dent to  her  right  to  sue  the  guarantor?  In  contracts  of 
this  kind  the  distinction  between  the  guaranty  of  the  pay- 
ment  of  a  note,  and  the  guaranty  for  the  coUeciion  oi  a  note,, 
or  debt,  is  well  marked  out  in  the  books  and  adjudications 
on  this  subject.  The  former  is  an  absolute  promise  to  pay 
the  debt  at  maturity  if  not  paid  by  the  principal  debtor, 
and  the  guarantee  may  begin  an  action  at  once  against  the 
guarantor.  The  latter  is  a  promise  to  pay  the  debt  upon 
the  condition  that  the  guarantee  shall  diligently  prosecute 
the  principal  debtor  without  success. 

We  think  the  present  case  belongs  to  the  latter  of  the 
above  classes,  and  that  the  rule  applicable  to  the  case  de- 
rived from  the  contract,  is  that  if  the  guarantee  can  not 
collect  by  due  and  reasonable  diligence,  the  guarantor  will 
pay.  What  amounts  to  due  diligence,  is  a  question  for  the 
Court  to  decide  in  each  case  upon  the  facts  found  or  admit- 
ted. Suppose  a  case  of  guaranty  for  collection,  and  before 
the  maturity  of  the  debt,  the  principle  debtor  should  reside 
and  remain  in  a  distant  State.  It  would  not  be  reasonable 
to  require  the  guarantee  to  go  there  and  pursue  the  collec- 
tion.   Suppose  the  principal  debtor  can  be  shown  by  suffic- 
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lent  proof  to  be  entirely  and  utterly  insolvent  at  the  ma- 
turity of  the  debt,  and  to  continue  so.  This  would  seem  to 
satisfy  the  demand  of  due  diligence  and  excuse  any  legal 
proceeding  whatever.  To  sue  would  benefit  no  one.  It 
would  be  a  vain  thing,  and  would  incur  useless  expense  and 
trouble.  The  usual  mode  of  collecting  money  on  a  note  is 
by  judgment,  and  execution,  and  there  is  nothing  in  the 
agreement  to  indicate  that  the  plaintiff  was  to  pursue  more 
than  the  usual  remedies.  Foreclosure  of  a  mortgage  is 
generally  dilatory  and  troublesome,  and  this  may  have  been 
the  reason  why  the  plaintiflF  would  not  purchase  without 
-defendant's  guaranty.  In  Camden  v.  JDoremus,  3  Howard, 
515,  it  is  held  that  "  the  diligent  and  honest  prosecution  of 
a  suit  to  judgment  with  a  return  of  nvMa  bona  has  always 
been  regarded  as  one  of  the  extreme  tests  of  due  diligence." 
The  guarantee  is  only  required  to  employ  the  usual  legal 
means  of  collecting,  and  this  is  all  that  is  implie'd  in  the 
agreement  if  "  she  fails  to  recover  the  money  on  said  note.'* 
The  only  case  we  find  directly  in  point  is  reported  in  4  Wis- 
consin, 214,  Day  v.  Elmore^  w^here  it  is  said  "  that  the  return 
of  the  execution  unsatisfied  is  evidence  of  the  exhaustion 
of  the  legal  means  of  collection.  The  guarantee  is  not 
obliged  to  pursue  rights,  credits,  &c.,  by  collateral  or  unus- 
ual remedies.'*  In  this  case  it  "was  expressly  decided  that 
the  guarantee  was  not  compelled  to  foreclose  a  chattel  mort- 
gage alter  judgment  and  execution  unsatisfied  before  his 
right  of  action  arose  against  the  guarantor.  2  Parson's  on 
ifotes  and  Bills,  142  ;  Brockett  v.  Rich,  23  Amer.,  703. 
">  Our  opinion  then  is  that  plain tiflf  may  recover,  and  that 
the  defendant  will  be  subrogated  to  the  rights  and  remedies 
of  plaintifiT  under  the  mortgage. 

Let  judgment  be  entered  here  for  plaintiff. 

No  error. 

Per  Curiam.  Judgment  aflSrmed. 
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♦JOHN  W.  BRITT  v.  JESSE  S.  BENTON. 

-    ^  Processioning  Land. 

1.  In  a  proceeding  under  the  processioning  act,  Bat.  Rev.  ch.  01,  it  is 
not  necessary  that  the  processioner  should  sign  the  report  of  the 
free-holders ;  it  is  sufficient  if  it  appear  affirmatively  from  thd  report 
that  he  was  present  participating  with  them. 

"2,  In  such  proceeding  it  is  sufficient  if  a  majority  of  the  free-holders 
act. 

^.  The  act  for  processioning  land  having  been  in  operation  since  1723, 
the  long  acquiescence  of  the  Oourts  raises  a  presumption  of  its  con- 
stitutionality which,  at  all  events,  cannot  be  questioned  by  one  who> 
has  voluntarily  submitted  his  claim  to  the  statutory  tribunal  for  th& 
settlement  of  disputed  boundaries. 

(Atkinson  v.  Whitehead,  77  N.  C.  418,  cited  and  approved.) 

Prooebding  under  the  statute,  Bat.  Rev.  ch.  91,  for  pro- 
-cessioning  land,  heard  on  appeal  at  January  Special  Term,. 
1878,  of  Wayne  Superior  Court,  before  Eure,  J. 
'  The  plaintiff  gave  notice  in  writing  to  the  defendant  that 
on  the  3rd  of  April,  1877,  he  would  with  the  county  sur- 
veyor proceed  to  procession  his  land  adjoining  defendant's, 
w^hich  was  accordingly  done  and  a  report  and  plat  made  by 
H,  G.  Maxwell,  the  surveyor ;  and  on  the  12th  of  April  fol- 
lowing, it  was  certified  to  the  clerk  of  said  Court  that  on 
arriving  at  a  certain  point  in  running  and  marking  the  lines 
the  plaintiff  was  forbidden  by  the  defendant  from  proceed- 
ing further,  and  thereupon  the  clerk  issued  a  notice  to  five 
freeholders  to  meet  on  the  premises  with  the  processioner^ 
and  after  being  duly  sworn  to  establish  the  line  and  do  equal 
justice  between  the  parties  interested  and  report  their  pro- 
ceedings to  Court.    The  report  was  submitted  on  the  14th 

*  Faircloth,  J.  having  been  of  counsel  did  not  sit  on  the  hearing 
of  this  case. 
12 
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-of  May  following,  to  which  the  plaintiff  excepted.  The 
-clerk  overruled  the  exceptions,  (which  are  'set  out  in  the 
opinion,)  and  upon  appeal  His  Honor  affirmed  the  judgment 
jand  the  plaintiff  appealed^ to  this  Court. 

Mr.  A.  K.  Smedes,  for  plaintiff. 
Hdr.  H.  F.  Gmnger.'ioi defendant. 

Smith,  C.  J.  The  plaintiff's  exceptions  to  the  ruling  of 
^he  Court  below,  and  which  are  relied  on  in  the  argument 
3iere,  will  be  noticed  in  their  proper  order : — 

1.  iTie  plaintiff  excepts,  for  that,  the  processidner  did  not 
•concur  in  and  sign  the  report  of  the  freeholders,  and  it  does^ 
not  appear  he  was  in  consultation  with  them.  The  report 
states  that  on  the  11th  of  October,  1877,  the  freeholders  af- 
ter being  duly  sworn  ♦*  appeared  xoith  the  processioner  on  the 
-disputed  line,"  and  then  sets  out  their  action  in  the  premises- 
in  detail.  It  thus  appears  that  the  processioner  was  pres* 
ent,  participating  with  the  freeholders  in  what  they  did,  and 
as  we  must  assume,  performing  bis  legal  duties  in  regard 
thereto.  It  is  not  necessary  he  should  sign  the  report  The- 
act  requires  the  appointment  "  of^five  respectable  freehold- 
ers who  shall  appear  with  the  processioner  on  the  line  or 
lines  in  dispute,"  and  that  they,  the  freeholders,  shall  pro- 
cession  the  same  and  make  report  of  their  proceedings.. 
Bat.  Rev.  ch.  91,  §  6,  amended  by  the  act  of  1874-75,  ch. 
40,  §  1. 

2.  The  next  exception  is  that  four  only  of  the  five  free- 
holders appointed  acted  in  processioning  the  land  and  deter- 
mining the  disputed  lines.  Whatever  force  there  might  be 
in  this  objection  in  the  absence  of  any  statutory  provision,, 
it  is  remedied  by  the  act  which  declares  that  "all  words 
purporting  to  give  a  joint  authority  to  three  or  more  piMic 

officers  or  other  peisons  ehall  be  construed  as  giving  such  au- 
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tboritj^  tp  K^n^rity,  of.^uch^ojg^m  or  q^her^  persons.''  .  Bftt 

,  Rev.  ch.  108, 1  2. 
^3.  The ,  l^fit-  e^tjoeptioB,  ia  that^  i^iaes,of^^ftict,  r^rding 

,  ^luid^ry^,  j^viBj^afisen  ^nd  J[k^i:i  Tetuffled  tp.^he  cle^r^,  Jie 
.ahould  J^ve..tjriMi|mitted,  t^m  to,  the,  Superior  ppjurtibr 
trial  before  a  juiy  there.  .  It  is  tfue,  the  right  of  trial  .|>,efore 
a  jury  in  all  coptroyeraies  at  law  i:e8pe9^n^  pf^perty  i^.  se- 
cured in  the  bill  of  rights  annexed  to  the  .pO][i8tit;ution.of 
1776,  and  also  'in  the  constitution  of  1868,  and  in  our  pres- 
ent constitution.  Th^  statute  for  processioning  land  sub- 
stantially in  its  present  form  has  been  in  operation  since 
1723»and.piimerous  cases  arising  under  it  has  been  before 
the  Court,  and  in  some  of  them  unfriendly  criticisms  have 
been  indulged  in  respect  to  its  operation  and  effect  upou 
rights  of  property ;  but  in  none  of  them,  does  it  appear  that 
objection  to  its  validity  under  the  constitution  was  raised* 
It  can  scarcely  be  supposed  that  this  point  .would  have 
escaped  the  vigilance  of  counsel  and  the  Court;  and  the  en- 
forcement of  the  law  must  be  deemed  a  concession  of  its 
compatibility  with  the  constitution.  We  should  be  reluc- 
tant now  by  questioning  its  validity  to  disturb  this  long  and 
continued  acquiescence.  Indeed,  this  method  of  procedure 
may  be  regarded  as  a  substitute  for  a  jury  trial,  possessing 
the  advantages  of  a  personal  inspection  of  the  land  and  it« 
boundary  marks,  and  the  presence  before  freeholders  of  the 
different  objects  to  which  the  testimony  of  witnesses  is  di- 
rected. These  ceremonies  are  wanting  in  a  trial  before  the 
Court.  There  is  the  further  protection  afforded  to  rights  of 
property  in  the  requirement  of  two  successive  processioninga 
to  ascertain  and  determine  them. 

But  it  suffices  for  our  present  purpose  to  say  that  the 
plaintiff,  who  alone  complains,  has  voluntarily  sought  this 
statutory  tribunal  and  submitted  his  claims  to  its  determi- 
nation. He  has  waived  his  right  to  a  jury  trial  and  can, 
not  be  permitted  to  repudiate  the  jurisdiction  he  has  him- 
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self  invoked  to  decide  his  controversy  with  an  adjoining 
proprietor  when  the  result  is  adverse  to  himself.  There  is 
an  apt  time  and  mode  in  which  rights  must  be  asserted,  and 
when  one  must  make  his  election.  In  our  opinion  he  has 
waived  his  right,  and  must  abide  by  his  election  and  its  con- 
sequences. Atkinson  v.  Whitehead,  77  N.  0.  418.  We  there- 
fore overrule  the  exceptions  and  affirm  the  judgment.  Let 
this  be  certified. 

No  error. 

Per  Curiam.  Judgment  affirmed. 


W.  T.  BUNTING  and  others  v.  JESSE  STANCILL  and  others. 
Proceeding  to  Drain  Land^Jurisdiction. 

1.  Under  ch.  222|  Laws  1876-7,  proceedings  to  drain  land  must  be  com- 
menced by  summons  returnable  to  a  regular  term  of  the  Superior 
Court. 

2.  The  provisions  of  ch.  142,  Laws  1876-7  are  repealed  by  ch.  222. 

Proceeding  for  Draining  Lands  commenced  before  the 
Clerk,  and  heard  at  Spring  Term,  1878,  of  EDaECOMBK 
Superior  Court,  at  Chambers,  before  Henrys  J. 

The  defendant  objected  to  the  jurisdiction,  the  objection 
was  sustained  by  the  Court,  on  the  ground  that  the  pro- 
ceeding should  have  been  commenced  by  summons  return- 
able to  the  Court  at  term  time  as  provided  by  ch.  222,  Laws 
1876-77,  and  the  proceeding  dismissed,  from  which 
ruling  the  plaintiffs  appealed. 
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Messrs.  Battle  ^  Mordecai^  for  plaintiffs. 
Mr.  J.  L.  BridgerSy  Jr.^  for  defendants. 

Smith,  0.  J.  At  the  last  session  of  the  general  assembly 
an  act  was  passed  and  went  into  effect  on  the  27th  day  of 
February,  1877,  which  repeals  chapter  89  of  Battle's  Revisal 
and  chapter  112  of  the  acts  of  1874-75,  and  reinstates  and 
declares  in  force  chapter  164  of  the  acts  of  1868-69.  The 
statute  thus  revived  provides  fully  for  the  drainage  of  wet 
and  overflowed  lauds,  through  canals  or  ditches  cut  in  the 
lands  of  others,  and  regulates  in  detail  the  proceedings 
necessary  thereto. 

At  the  same  session  another  act  was  passed  entitled,  '^An 
act  for  draining  wet  lands,''  which  was  ratified  on  the  9th 
day  of  March  following,  and  was  in  force  from  and  after 
that  day.  Acts  of  1876-77,  ch.  222.  This  act  also  under- 
takes to  regulate  the  whole  subject  of  drainage,  and  is  full 
and  explicit  in  prescribing  how  its  provisions  shall  be 
carried  into  effect.  It  also  repeals  all  laws  and  clauses  of 
laws  in  conflict  with  itself.  §  14.  This  act  directs  proceed- 
ings to  be  commenced  by  summons  ''returnable  to  the 
next  term  of  the  Court,"  that  all  persons  interested  be 
made  parties,  and  that  a  complaint  shall  be  filed  as  in  civil 
actions.  This  was  not  done  by  the  plaintiff,  but  he  com- 
menced his  suit  as  a  special  proceeding  before  the  clerk 
under  the  act  of  February  27th,  and  if  this  act  is  super- 
ceded and  annulled  by  the  act  of  March  the  9th,  his  action 
must  fail.  This  is  in  our  opinion  the  correct  view  of  the 
case.  The  two  acts  are  in  pari  materia,  cover  the  entire 
subject  matter  of  drainage  and  reclaiming  of  wet  lands,  and 
direct  how  it  shall  be  done.  Their  provisions  are  incon- 
sistent, and  confusion  and  embarrassment  would  flow  from 
an  attempt  to  give  effect  to  each.  The  last  expression  of 
the  legislative  will  must  in  such  case  prevail.  It  is  true 
there  may  be  cumulative  remedies  for  the  enforcement  of 
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the  same  right,  and  to  be  soilgbt  in  concurrent  jurisdtdtidbB. 
But  when  the  light  iadd  reta^y  are'giveti  in -a  Bin^e^n* 
actment,  and  as  here,  are  so  inseparably  associated  that  the 
one  fcan  not  'he  eiijoyed  except  through  the- use  6f  the  ottt'er, 
it  must  be  considered  as  having  the  eflRsct  of  refilling  "the 
former  legislalioxi  for  ^hiteh  it  is  ftiibfetituted.^  The  title  of 
the  act  clearly  indicates  this  purpose,  as  do'  the  provisibns 
contiined  in  its  body  ei^ute  that 'purpose:* 

We  therefore  declare  that  the  plaintiflf  has  miscjonbeited 
his  remedy  and  his  action  wAs  properly  dismissed. 

No  error. 

Per  Curiam.  Judgment  affirmed. 


MIZELL  &  WALKER  y.  DENNIS  SIMMONS  and  W.  J.  HARDISON. 
Description  of  Land—Boundary—Course  and  Distance—Mistake. 

1.  A  call  in  a  grant  for  a  line  **  beginning  at  the  mouth  of  a  gut,  sup- 
posed to  be  J's  bounds,  running  along  his  supposed  line  south  800 
poles  in  the  pocosin  to  or  near  the  head  of  Speller*s  creek  &o."  indi- 
cates that  there  was  no  established  and  known  line,  and  the  course 
and  distance  being  certain  in  themselves  must  govern. 

2.  In  such  case  the  call  being  from  an  established  corner  *'  south  300 
poles  in  the  pocosin  to  or  near  the  head  of  Speller's  creek, '^  the  course 
and  distance  must  prevail,  without  being  controlled  by  the  words 
**  to  or  near  the  head  of  SpeUer^s  creek." 

3.  In  such  case,  to  repel  the  allegation  that  there  was  a  mistake  in 
the  mathematical  call  by  course  and  distance  or  that  there  was  anj 
intention  to  make  the  head  of  the  creek  the  terminus  of  the  line 
irrespective  of  course  and  distance,  it  is  competent  to  consider  all 
the  calls  of  the  grant  and  also  the  diagram  made  at  the  time  of  the 
entry  and  survey  and  referred  to  in  the  grant. 
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A.  In  such  case,  it  w»  uiii|eo688ai7  «8  a  matter  of  fact  to  ascertain 
where  was  the  head  of  Speller's  creek,  because  as  a  matter  of  law 
the  terminus  of  the  line  was  at  the  end  of  the  course  and  distance 
called  for. 

-5.  The  Ckmrts  will  ^nstrue  "  east**  to  mean  '<  west,"  in  the  call  for  a 
line  in  a  grant,  when  the  mistake  is  obvious  and  fullj  corrected  bj 
the  other  calls  and  an  annexed  plat. 

iCarson  y.  Bum$tt,  1  Dev.  &  Bat.  546  ;  Cansler  v.  Fite^  5  Jones  434  ; 
Kissam  v.  Oaylord,  Busb.  116;  SpruUl  v.  Davenp&ri,  lb*  184;  Lite- 
raty  Board  y.  Clark,  9  Ire.  58 ;  Harry  v.  Graham,  1  DeT.  A;  Bat.  76 ; 
CoqperY.  ITAito,  IJones  889  ;  J9m<ser  t.  B^oih  10  Ire.  858 ;  CampbeU 
▼.  MeAHhtiur,  %  Hawks  88«  cited,  commented  on  and  approved.) 

<Smith,  0.  J.  Diueniing^  cited  Waters  v.  Simmons,  7  Jones  451 ;  Cherry 
V.  Slade,  8  Murp.  8d ;  Totem  v.  i^tfi«,  4  Hawks  64 ;  Brooke  v.  Britt, 
4  Dev.  481 ;  PMon  v.  Alexander,  7  Jones  608 ;  Naeh  v.  R.  R.  Co.,  67 
N.  C.  4t8 ;  Dcbson  v.  Finley,  8  Jones  495 ;  Oreen  v.  (kuUetmry,  70 
N.  C.  80.;  LUerary  Board  ▼.  Clark,  9  Ire.  58  J 

Civil  Action  to  recover  Damages  for  trespass  on  land 
tried  at  Spring  Term,  1878,  of  Martin  Superior  Court,  be- 
fore Henry  y  J. 

The  case  involved  the  title  to  land,  and  the  material  facts 
applicable  thereto  are  as  follows :  The  plaintiffs  claimed 
under  two  patents, — ^^  A  "  for  800  acres,  dated  October  18th,, 
1778,  lying  on  the  south  side  of  Roanoke  river,  beginning 
at  the  mouth  of  a  gut  supposed  to  be  Isaac  Jordan's  bounds,. 
Tunning  along  his  supposed  line  south  300  poles  in  the 
pocosin  to  or  near  the  head  of  Middle  or  Speller's  creek^ 
thence  north  45  east  160  poles  in  the  pocosin,  thence  north 
580  poles  to  Roanoke  river,  then  up  the  river  to  the  begin- 
ning ;  and  "  B  "  for  300  acres,  dated  June  15th,  1787,  be- 
ginning at  an  oak  opposite  to  the  cedar  landing  lying  on 
the  south  side  of  said  river,  running  south  15  east  400  poles^ 
thence  east  to  the  line  of  his  other  land,  thence  with  said 
line  288  poles  to  said  river,  then  down  the  river  to  the  first 
station. 

It  was  conceded  that  "A''  was  the  beginning  of  Isaac 
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Jordan's  land,  and  of  the  plaintiflF's  patent "  A,"  the  dis- 
tance from  the  same  to  the  creek,  south,  being  204  poles. 
The  referee  to  whom  the  case  had  been  referred,  reported 
that  the  reptited  head  of  Speller's  creek  was  established  to  be 
at  GB,  but  that  the  precise  source  of  the  head  waters  of  the 
creek  could  not  be  found.  He  also  reported  that  **  the  re- 
puted line  of  Isaac  Jordan,  which  is  called  for  in  patent 
*  A '  as  Isaac  Jordan's  supposed  line,  is  a  straight  line  from 
GB  to  the  sycamore  on  the  river  bank ;  there  is  however  no 
evidence  of  any  marked  line,  and  at  the  date  of  patent  ^A/ 
Isaac  Jordan's  line  was  not  known  or  established  ;  I  decide 
that  it  does  not  control  the  plaintiff's  call  for  course  and  dis- 
tance." 

The  grantee  had  no  land  or  lines  east  of  the  first  line  of 
patent  B,  which  together  with  the  fourth  call  down  the 
river  to  the  beginning,  is  the  material  evidence  in  the 
cause.  The  line  from  CH  to  D  by  actual  measurement  is 
282J  poles,  and  from  CG  to  LH  is  330  poles.  The  land 
trespassed  upon  lies  south  of  the  creek.  The  defendants 
own  the  land  adjoining  the  plaintiffs'  on  the  south  and 
west. 

The  defendants  filed  exceptions  to  the  referee's  report, 
and  those  considered  material  are : — 1.  That  the  first  line 
of  plaintiffs'  patent  terminates  at  the  head  of  the  creek  if 
it  can  be  found,  and  that  point  is  the  '*  head  "  for  the  pur- 
pose of  boundary,  which  is  reputed  to  be  the  head  of  the 
creek  and  not  **  the  source  or  head  waters."  2.  The  referee 
erred  in  reporting  that  plaintiffs'  patent  covers  the  course 
and  distance  called  for ;  for  to  do  so,  the  creek  must  be 
crossed  and  the  line  extended  96  poles  south  of  the  creek  at 
a  point  312  yards  below  the  reputed  head,  and  more  than 
that  below  the  head  waters  of  the  creek.  3.  He  sets  out 
that  a  line  due  south  from  the  beginning  as  called  for  in 
patent  **A"  reaches  the  creek  at  204  poles  from  the  river, 
and  57  poles  from  the  point  GB,  and  his  conclusion  that  if 


Digitized  by  VjOOQIC 


18^  t  IN  THE  SUPREME  COURT. 

M1CT144  .iy.  gi|ii|0j(9^. . ' 

pi^Dt ^'A'^  stopft  At  t  the  orec^  or  a^  sai^  p<H9its  tbe^d^ignr.  1 
<laiihih«ye  nqt  tr^paesei)  pu  plid^tiffif' lapd;  wh^^rAas^l^e  : 
•eiv^d  in  nm  leporUi^  aa  cooqliwoii^  of  law».  that  tha  plf4^^ . 
tiSi'Ji6atd]4(inotre]H)m:thj».Gr^)(  aod  tb^tti  th«»  de^Qda^t^  : 
had  not  Ar^tf^assed  on  :  plaiatiffa'  Uad^  and  wetr^  entitled  to 
Jadgment ;  that  ihe  eonout i:^iijk  teatimony  of  nin^tea^  yrit- 
neases  establish  the  reputed  h»i  of  Sp^ler'a  iCreek  to  be  at . 
the  point  GB^  i^ndthe  referee  should  iha^TQ  adopted  thajb  a^ 
thei  terminus  of  th6  first?  line  of.  plaintiffs' patjwt-'A^'*    4- 
Hfi.erared  in  reporting,  that  Isaae  Jordan'^  lipei  waSt  n^t 
Jcnown  or  eatabli*hed  in  17^7— ninety  years  agQrrinasmwt 
as  such  proof  by  witnesses  was  impraoti(»ble»  apd  the  Jine. , 
is  shown  by  reputation  and  tradition,  which  is  sufficient  in 
law;  that  mai;ked  lines  or  line  trees,  arje  not  necessary  to 
establish  th$  boui^ary  between  natural,  objects  called  fo^t 
as  hei?e — the  aycamore  and  head  of  the  creek — and  he  erred 
in  attaching  imy  importance  to  their  absence  o^  the  want 
of  proof  of  theuj^    5.  As  to.  the  line  of  patent  •'  B  '*  tl^  re- 
feree reportetl  ^'  that  the  seoond  call  was  clearly  an  error,  as 
an  east  course  would  not  strike  his  other  line,  when  a  west 
<;ours6  would,  and  the  last  call  says  down  the  river  to  the 
iirst  station, — I  decide  that  the  line  mentioned  runs  west  to 
his  other  line/'  &c. ;  to  which  the  defendants  excepted*  for 
that,  he  erred  in  construing  '^  east  "to  mean  ^'west;"  h^ 
should  have  decided  only  that  the  call  should  be  ** to  my. 
other  line"  and  adopted  the  line  on  the  diagram  which 
strikes  his  other  line  at  a  point  283  poles  from  the  jiver. 

The Teferee  gave  judgment  for  plaintiffs,  and  the  Court 
sustained  the  exceptions. and  gave  judgment  for  defendaqts, 
from  which  the'.plaintifld  appealed. 

Messrs.  P.  H.  V^inston  and  Mullen  ^  Moore,  for  plaintiff;^. 
Messrs.  Gilliam  ^  Galling,  for  defendants. 

Bynum,  J.    The  decisioa  depends  on   the   length  and 
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<i(mneot  the  firet  liae^*  The^  beginmng  corner  is  tupon-  the 
sotLth  side  of  the  Roanoke  vivery  and  is  not  dtspHted.  The 
<uill  of  the  goant  isc  ^*  BegU^niiig  at  the  moath  of  a  gut^ 
supposed  to  be<  Isaac  Jordan -s  hoands^  running,  along  jm 
fluppoied  lin^»  sonth  300  p(dea  in  thorpoooein,  to  or  near  the 
bead  of !  Middle  or  Speller  e  creek/' 

Where  the  xiaH  is  for  the  line  of  another  tra<3t  of  land,' 
the  course  and  distance  must  yiield  to  it,  provided  tlAt'  at 
the  time  of  the  grant,  the  line  called  for  was  an  established 
line;  or  capable  of  being  -  then  established.  But  wbcire 
there  is  no  su^h  established  line  at*  the  date  of  the  cal),  a 
•call  for  such  line  mnst  be  disregarded,  and  the  course  and 
•distance  pnrsued.     CarBon  v.  Bumeity  1  Dev.  &  Bat,  546* 

There  was  no  evidence  kere,  other  than  what  appeared  in 
the  grant  itself,  of  the  previous  or  contemporaneous  exis- 
tence of  an  Isaac  Jordan  boundary^  or  of  any  gmnt^  deed, 
possession,  line  or  comer  answering  such  a  description.  But 
the  call  itself,  the  ^*  supposed  bounde  "  and  the  "  supposed 
line  "  of  Isaac  Jordan,  clearly  indicates  that  there  was  then 
no  established  and  known  linew  It  was  therefore  totally 
irrelevant  to  show,  that  long  subsequent  to  the  grant,  a  line 
between  the  beginning  corner  of  the  grant  and  the  head 
of  Speller's  creek,  at  GB,  proved  to  be  the  Walling  line, 
was  reputed  to  be  the  same  as  the  Isaac  Jordan  line.  Course 
And  distance,  is  a  certain  description  in  itself,  and  to  make 
it  yield  to  a  '^  silpposed  line  ^  supported  by  neither  deed, 
possession,  nor  marked  boundaries,  would  be  to  make  the 
more  certciin  yield  to  the  less  certain  and  fallacious,  when 
the  rule  is  that  course  and  distance  give  way  only  to  some- 
thing which  is  more  certain. 

Laying. aside  so  much  of  the  call  as  relates  to  Isaac  Jor- 
dan's bounds  and  line,  the  real  question  in  the  case  is, — 
when  the  call  of  a  grant  is  from  an  established  comer  on 
the  river,  "  south  800  poles  in  the  pocosin,  to  or  near,  the 
head  of  **  Speller's  creek,"  the  course   and  distance  must 
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prevail,  or  be  controlled  by  the  call  **  to  or  near  the  head  of 
Speller's  creek.*'  It  will  be  observed  that  the  term  *'  near  "^ 
answers  the  call  of  the  grant  as  fully  as  the  word  "  to/*^ 
and  as  it  is  only  comparative  as  a  description  of  the  termi- 
nus of  a  line,  it  is  vague,  uncertain,  and  establishes  nothing. 
We  say  Neuse  river  runs  near  Raleigh,  yet  it  is  several  milea 
distant.  So  in  Cander  v.  Fite,  5  Jones,  424,  the  call  was  to  a 
Spanish  oak  **  in  or  near  Richman's  line."  The  tree  could 
not  be  found,  and  the  distance  gave  out  30  poles  short  of 
Richman's  line.  The  Court  held  that  the  call,  *'  in  or  near," 
could  not  control  course  and  distance,  and  that  the  line 
terminated  at  the  end  of  the  distance,  and  could  not  be  ex- 
tended to  Richman's  line.  Speaking  of  the  term,  **  in  or 
near,"  as  a  definite  call, — '^  How  near,"  said  the  Court,  *'one 
pole  or  fifty  ?    Either  would  fill  the  description." 

The  same  principle  is  decided  in  Kissamv,  Gaylord^  Busb.,. 
116,  and  Spruill  v.  Davenport^  lb.,  134.  Our  reports  contain 
many  decisions  in  land  cases,  and  perhaps  the  legal  princi- 
ples which  should  govern  in  the  ascertainment  of  bounda- 
ries have  been  as  thoroughly  discussed  -and  settled  in  North 
Carolina  as  in  any  other  State,  but  we  have  been  unable  to 
find  a  single  case  where  it  has  been  held  that  when  a  deed 
without  other  description  calls  for  a  certain  course  and  dis- 
tance to  an  object  designated  by  the  alternative  words  •'  to* 
or  near,"  the  mathematical  call  shall  be  controlled  by  such 
an  ambiguous  and  elastic  description.  Neither  course  nor 
distance  can  be  departed  from,  further  than  the  one  or  the- 
other  is  necessarily  controlled  by  other  calls  which  demon- 
strate that  the  course  and  distance  stated  in  the  deed,  were 
stated  by  mistake.  To  give  such  an  effect  to  the  undeter- 
minate  call,  **  to  or  near  the  head  of  a  creek,"  would  be  to 
cut  loose  from  all  the  rules  established  for  the  ascertain- 
ment of  boundaries  with  the  greatest  degree  of  precision 
and  certainty.  Literary  Board  v.  Clark^  9  Ire.  58 ;  Harry  v. 
Graham,  1  Dev.  &  Bat.  76. 
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To  repel  the  allegation  that  there  was  any  mistake  in  the 
mathematical  call  by  coarse  and  distance,  or  that  there  was 
^ny  intention  to  make  the  head  of  the  creek,  the  terminus 
of  the  line,  irr^pective  of  distance  and  course,  it  was  com- 
petent to  consider  all  the  calls  of  the  grant,  and  also  the 
diagram  made  at  the  time  of  the  entry  and  survey,  and  re- 
ferred to  in  the  grant,  and  thus  made  a  part  of  it.  By  the 
grant  and  plat  annexed,  the  first  call  from  the  river  is  south 
SOO  poles  to  or  near  the  head  of  Speller's  creek .  as  before 
stated  '^  then  north  95  east  160  poles  in  the  pocosin,  then 
north  380  poles  to  the  Roanoke  river,  then  up  the  river  to 
the  beginning."  Both  the  plat  and  grant  call  for  800  acres 
of  land,  and  by  computation,  that  is  the  quantity  enclos3d 
by  the  calls  of  the  grant,  as  run  by  course  and  distance  ; 
whereas  if  the  first  line  should  be  run  to  the  head  of  the 
creek,  instead  of  being  800  poles,  as  called  for  by  the  grant, 
it  is  only  172  poles,  and  the  course,  instead  of  being  south, 
as  in  the  grant,  is  south  14  east ;  and  the  third  line,  which 
is  380  poles  by  the  grant,  is  only  282  poles ;  and  the  quan- 
tity of  land  enclosed  is  less  than  200  aci*es,  when  both  the 
plat  and  the  grant  call  for  300  acres,  and  that  is  the  precise 
amount  enclosed  by  running  the  course  and  distance  stated 
in  the  grant.  So  that  the  intent  to  convey  300  acres  is  ex- 
pressed in  the  grant  and  demonstrated  by  the  annexed  map 
and  calls ;  and  no  case  can  be  found  v/here  the  Courts  have 
permitted  the  intent  of  the  parties  to  be  disappointed  by 
deflecting  the  line  and  shortening  the  distance,  to  reach  a 
vague,  incidental  call,  no  better  defined  than  by  the  terms 
**  at  or  near  the  head  of  the  creek,"  which  this  Court  has 
declared  to  be  too  uncertain  to  control  course  and  distance. 

Where  it  is  clear  that  if  there  was  a  mistake,  it  was  rfot 
in  the  course  and  distance,  but  in  supposiug  that  there  was 
such  a  place  as  the  head  of  the  creek,  in  the  r.e'ghborhood 
of  the  end  of  the  line,  there  can  be  no  deviation  from  course 
and  distance.    Carson  v.  Burnelt^  suprc 
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It  waB  insietted  u[k>ii- the  argument  44faftt  if  the  course  and 
didtance  of  the*  first  line  were^iot^coi^trolled^b]^  the  caU  for 
the  head  of  4;he<oreek9  yet  that  it  <could  not'  ext^d^  across 
and  beyond  the^reek,  but  must  stop  at  it. ' '  "We  know  of 
no<  such  rule  ^f'oonstnlction.  Theereekift^fiot  a  eall  of  the 
grant.  If  thd  distanoe  had  given  x>ut  short'  of  the  ^reek^ 
the  line cotikl  not  ^4iave 'been* extended. to  it;*and  bjt  the 
same  rule,  if  the  distance  extended  beyond  the  creek,  the 
end  of  the  distance  is  still  the  true  call  and  the  tenninus^  of 
the  line.  Upon  inspecting  the  map  of.the.creek  famished 
to  us,  it  appears  that  it  has  several  prongs  or  branches  lead- 
ing into  and  composing  it ;  some  extending  above  the  point 
designated  a^  the  head,  and  jsome  extending  out  from  below 
and  reaching  towards  the^nd  of  the  call  in  the  grant'  The 
more  reasonable  hypothesis,  and  the  one  that  avoids  much 
of  the  confusion,  is,  that  in  using  the  words  ^  to  or  near  the 
head,"  the  eurveyor  meant  to  say  *f  to  or  near  the  head 
waters  of 'Speller's^  creek,"  as  indicating  a  general  descrip- 
tion of  the  terminus  of  the  line  and  location  of  the  grant,, 
not  as  controlling  course  and  distance,  but  pointing  out  by 
natural  objects,  the  general  direction  of  the  call. 

So  far  we  have  forborne  to  mention  that  the  pluiutiffu 
claim  under  two  grants,  the  second  of  which  lies  below,, 
adjoining  and  along  side  of  the  first  grant.  The  only  con- 
tention in  reference  to  this^  respects  the  second  call,  which  i& 
east  to  the  line  of  the  first,  whereas  that  course  would  lead 
directly  from  the  first  tract,  and  the  lines  would  not  close 
so  as  to  include  any  land.  The  mistake  is  so  obvious,  and 
so  fully  corrected  by  the  other  calls  and  the  plat  annexed,, 
that  it  presents  no  difficulty.  The  Courts  will  construe 
east  to  mean  west,  to  correct  a  mistake,  when  the  intent 
of  the  parties  appears,  and  the  means  of  correcting  it  are 
presented.  Cooper  v.  White,  1  Jones,  389  ;  Hoicsfr  v.  BeltoHy 
10  Ire.,  358  ;  Campbell  v.  Mc Arthur^  2  Hawks,  33.  So  also  iu 
extending  the  line   west  instead  of  east,  the  course   called 
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for  in  th^  grant  as  corrected,  is  due  west,  until  the  line  of 
the  first  grant  is  reached.  By  none  of  the  rules  of  construc- 
tion can  it  be  made  to  run  north  60  w^st,  to  conform  to- 
the  theory  of  the  defendants. 

It  has  been  often  held  by  thl^  Court,  that  what  are  the 
termini  or  boundaries  of  a  deed,  is  a  matter  of  Iaw|  for  the 
Court ;  but  where  they  are,  is  a.  matter  of  fact  for  the  jury. 
In  our  view  it  wad  necessary  as  a  matter  of  fact  to  ascertain 
where  was  the  head  of"  Speller's  creek,  because  as  matter  of 
law',  the  terminus  of  the  first  line  of  Patent  A  was  at  tlie 
end  of  the  course  and  distance  called  for,  from  the  begin- 
ning domer.  In  that  we  concur  in  the  donclusion  of  the* 
referee.  'We  also  concur  with  him  that  the  second  call  of 
Patent  B  must  be  construed  to  call  west,  when  the  call  is^ 
east.  No  exception  was  taken  to  the  finding  of  damages 
by*  the  referee. '  The  rulings  of  His  Honor  sustaining  the 
exceptions  of  the  defendants  will  be  reversed,  and  the  judg- 
ment oi  the  referee  upon  the  report  will  be  affirmed.  The 
Court  bdow  allowed  the  referee  |125  for  his  services,  and 
as  the  allowance  was  not  excepted  to,  that  sum  will  be  ad- 
ded to  the  judgment  against  the  defendants. 

There  is  error.  Judgment  reversed  and  judgment  will 
be  rendered  here  according  to  the  finding  of  the  referee^ 
with  the  addition  of  his  allowance  as  indicated. 

Smith,  C.  J.,  Dissenting.  During  the  progress  of  the  in- 
quiry before  the  referee,  the  defendant  introduced  witnesses 
to  prove  declarations  of  living  persons  as  to  the  place  known 
as  the  head  of  Speller's  creek,  which  testimony  was  taken 
down,  and  the  plaintiflb'  exception  thereto  noted.  In  his 
report  the  referee  states  that  the  evidence  fails  to  establish 
the  locality  of  the  head  of  the  creek,  and  he  accordingly 
finds  the  true  line  of  the  Jordan  grant,  under  which  the 
plaintiffs  claim,  to  run  from  the  admitted  starting  point  on 
the  river,  according  to  course  and  distance,  over  and  beyond 
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the  creek.    This  running  includes  the  land  in  dispute  in  the 
grant. 

On  the  hearing  of  the  case  before  the  Judge  upon  the  de- 
fendants' exceptions,  none  being  filed  by  the  plaintiffs,  it 
does  not  appear  .that  any  question  was  made  as  to  the  com- 
petency of  the  evidence,  or  that  it  was  brought  to  the  no- 
tice of  the  Court,  or  any  ruling  asked  or  made  upon  it.  Nor 
<;an  we  see  that  it  was  acted  on  either  by  the  referee  or  the 
Court.  It  can  not,  therefore,  be  made  here,  as  our  jurisdic- 
.  tion  is  limited  to  the  correction  of  errors  in  the  Court  be- 
low, and  these  should  be  pointed  out  by  exceptions.  If, 
however,  the  objection  had  been  pressed,  I  am  not  prepared 
to  say  it  should  be  sustained.  It  was  certainly  proper  to 
receive  evidence  of  the  locality  of  the  head  of  the  creek,  as 
of  the  creek  it«elf.  In  Waters  v.  Simmons^  7  Jones  541,  one 
of  the  calls  of  the  deed  was,  "  thence  north,  10  east,  485 
poles  to  the  head  of  Speller's  creek,"  and  a  witness  was 
allowed  to  testify,  as  a  matter  of  personal  knowledge,  where 
the  head  of  the  creek  was.  The  Court  in  the  opinion  say: 
*'  If  a  river,  creek,  marsh,  swash,  swamp,  savanna,  moun- 
tain cove  or  ridge  be  called  for  in  a  deed  or  grant,  it  can 
not  be  identified  by  the  instrument  itself,  but  its  locatiou 
must  in  the  very  nature  of  things  be  pointed  out  by  parol 
proof,  that  is,  by  witnesses  who  profess  to  know  and  to  be 
able  to  state  where  it  is,'*  and  that  "  the  difliculty  of  the 
proof  can  be  no  reason  why  the  testimony  should  be  reject- 
ed as  incompetent." 

It  is  true  that  declarations  from  persons  who  are  living 
are  not  admissible  to  prove  private  boundary  lines,  and  it  is 
only  when  they  are  dead  that  in  this  State,  from  necessity, 
the  rule  excluding  hearsay  has  been  so  far  relaxed  as  to  ad- 
mit them ;  but  the  doctrine  is  confined  to  declarations 
which  relate  to  the  boundaries  of  land,  and  does  not  extend 
to  the  names  by  which  natural  objects  are  designated  and 
known.    The  names  of  mountains,  creeks,  swamps,  and  oth- 
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er  physical  objects  upon  the  earth's  surface  are  acquired  by 
reputation,  and  consequently  may  be  proved  by  reputation. 
This  is  the  most  usual  method  of  proof.  The  evidence 
dimply  fits  the  name  of  the  thing  named,  and  can  not  be 
excluded,  because  by  reason  of  its  being  called  for  in  a  deed 
it  may  ascertain  and  fix  a  boundary  of  land.  Dobson  \, 
Finl^,  8  Jones  495. 

Among  other  exceptions  of  the  defendants  is  one  to  the 
effect  that  the  referee  did  not  find,  and  upon  the  evidence 
ought  to  have  found,  the  true  locality  of  the  head  of  the 
creek  to  be  at  the  fork  marked  D.  6?.,  in  the  plat,  and  this 
exception  is  sustained  by  the  Court.  The  Court  therefore 
filnds  as  a  fact  that  there  was  a  place  known  as  the  head  of 
Speller's  creek,  and  that  it  was  at  the  point  claimed  by  the 
defendants.  This  is  established  upon  the  weight  of  the 
evidence,  and  in  this  Court  must  be  considered  as  conclu- 
sively  settled.  The  Judge  may  review  the  report  of  tho 
referee,  and  set  aside,  modify,  or  confirm  the  same,  in  whole, 
or  in  part.  C.  C.  P.,  §  247;  and  his  action  determines  the 
facts  when  this  Court  is  called  on  to  review  his  deductions 
of  law.     Green  v.  CasUebury,  70  N.  C,  20. 

If  the  line  is  then  run  from  the  river  to  the  head  of  the 
creek,  the  land  upon  which  the  alleged  trespasses  were  com- 
jnitted  is  excluded  from  the  Jordan  grant.  We  have  then 
a  conceded  starting  point  on  the  river,  and  a  definitely  as- 
certained natural  object,  at  or  near  which,  by  the  calls  of 
the  grant,  the  lines  must  run  and  terminate ;  and  we  have 
the  divergent  and  longer  line  by  course  and  distance,  and 
the  question  is, — which  must  control.  I  think  this  question 
ias  been  settled  by  repeated  adjudications,  and  in  case  of 
^uch  conflict  the  call  of  natural  objects  must  prevail.  Cher- 
ry V.  SHadcj  8  Murp.  82 ;  Tatem  v.  Baine^  4  Hawks  64 ; 
JBrooks  V.  Briti,  4  Dev.  481 ;  Patton  v.  Alexander f  7  Jones 
603 ;  Nash  v.  B.  R.  Co.,  67  N.  C.  413,  Nor  can  a  plat  or 
mathematical  diagram  attached  to  the  grant  whereon  no 
13 
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nfttural  objects  are  laid  down,  control  the  calls  of  the  deed*. 
Literary  Board  ▼.  dark,  9  Ire.  58.  I  am  therefore  of  (^in- 
i(m  that  the  jadgmeut  should  be  afSrmed. 

Error. 

Per  Curiam.  Judgment  reversed^ 


W.  N.  McKEE  V.  THOMAS  L.  VAIL. 

Parol  Agreement  Cmeemmg  Lan  I— Statute  cf  Fraude* 

1 .  A  parol  agroement  between  A  and  B,  that  A  will  buy  B's  land  at" 
execution  sale  and  tiiat  B  may  subsequently  ha^e  the  land  at  tiie 
price  bid  with  interest,  is  void  under  the  statute  of  frauds,  in  the 
absence  of  any  equitable  element  in  B's  favor. 

2.  In  such  case  B  can  not  complain  that  A  acted  as  deputy  sheriff  in 
the  appointment  of  appraisers  of  his  land  before  the  sale,  there  being 
no  allegation  of  fraud. 

Civil  Action,  tried  at  Fall  Term,  1877,  of  Mecklenburg 
Superior  Court,  before  Kerr,  X 

It  was  alleged,  among  other  things,  that  in  1868  one 
Davis  recovered  a  judgment  against  the  plaintiff,  upon 
which  an  execution  issued  and  was  levied  by  the  sheriff  on 
the  land  of  plaintiff;  that  defendant,  being  aware  of  the 
plaintiff's  embarrassments  and  desiring  to  aid  him,  agreed, 
to  buy  the  Ian  J  at  sheriff's  sale,  and  hold  the  same  for 
l>laintiff*3  benefit  and  reconvey  to  him  on  payment  of  the 
purchase  money  and  interest;  that  it  was  thereafter  bought 
at  said  sale  by  defendant,  and  the  plaintiff  remained  in 
possession  under  the  alleged  agreement  until  he  was  ejected 
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by  proceedings  instituted  by  defendant ;  wherefore  judg^ 
raent  was  demanded  that  defendant  be  declared  a  trustee 
for  plaintiff,  and  for  an  account,  &c.  The  defendant  denied 
the  material  allegations  of  the  complaint,  in  respect  to  the 
said  agreement,  and  alleged  that  the  plaintiff's  occupancy 
after  the  sale  was  by  virtue  of  a  contract  of  tenancy  entered 
into  between  them,  and  that  he  subsequently  did  offer^ 
voluntarily  and  by  parol,  to  let  plaintiff  repurchase  the 
land  on  payment  of  the  purchase  money,  together  with 
other  claims  he  held  against  him,  but  denied  that  plaintiff 
ever  complied  therewith. 

The  issues  raised  by  the  pleadings  were  submitted  to  th^ 
jur}^,  and  with  their  findings  thereon,  are  as  follows: — 

1.  Did  defendant  before  the  sale  agree  with  plaintiff  to 
buy  the  land  provided  it  did  not  sell  for  too  high  a  price, 
and  reconvey  to  plaintiff  on  being  reimbursed  the  purchase 
money  and  six  per  cent  interest  thereon?    Ans^ — No. 

2.  Did  plaintiff  offer  within  a  reasonable  time  to  pay 
defendant  the  purchase  money  with  interest,  and  was  he 
then  able  to  have  paid  the  same  ?    Ans. — Yes. 

3.  Was  the  conduct  of  defendant  calculated  to  suppress" 
bidding  at  the  sale  and  prevent  the  land  from  bringing  a'^ 
fair  price?    Ans, — No. 

4.  Did  defendant  act  as  deputy  sheriff  in  the  appoint- 
ment of  appraisers  of  the  plaintiff *8  land;  if  so,  did  ho  act 
with  or  without  the  knowledge  or  consent  of  plaintiff,  or 
did  defendant  merely  take  the  order  at  the  request  of  the 
sheriff?    Ans.— Without  the  knowledge  of  plaintiff. 

And  thereupon  His  Honor  gave  judgment  in  favor  of 
the  defendant  and  the  plaintiff  appealed. 

Messrs.  Jones  ^  Johnston^  for  plaintiff. 

Messrs.  Wilson  ^  Son  and  R.  Barringery  for  defendant. 

Rkade,  J.     The  action  is  founded  upon  the  idea  that  the 
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defendant  promised  the  plaintiff  that  when  plaintiff's  land 
should  be  sold  under  execution,  he,  the  defendant,  would 
buy  it  if  it  did  not  go  too  high,  and  that  plaintiff  might 
subsequently  have  the  land  at  the  price  bid  and  interest. 
And  that  the  defendant  did  buy  the  land  at  the  sale  and 
took  a  deed  from  the  sheriff,  and  subsequently  the  plaintiff 
offered  to  pay  the  defendant  the  amount  he  paid  for  the 
land  and  the  interest  on  the  amount,  and  demanded  a  deed 
which  the  defendant  refused. 

Suppose  the  facts  were  as  alleged,  still  the  plaintiff  would 
not  be  entitled  to  recover.  The  statute  of  frauds  requires 
contracts  for  the  conveyance  of  lands  to  be  in  writing. 
Here  is  ih)  writing  and  no  equitable  element  to  supply  the 
place.  The  plaintiff  did  not  furnish  the  money  to  pay  for 
the  land,  nor  was  there  any  contrivance  by  which  the 
bidding  was  suppressed  and  the  defendant  enabled  to  get 
the  plaintiff's  land  at  an  undervalue.  The  defendant  paid 
his  own  money  and  the  sale  was  fair.  But  the  finding  of 
the  jury  by  which  the  Court  is  bound  cuts  up  the  plaintiff's 
claim  by  the  roots, — the  jury  find  that  the  defendant  made 
the  plaintiff  no  promise  whatever  in  regard  to  buying  the 
land. 

There  is  an  allegation  supported  by  the  finding  of  the 
jury  that  the  defendant  acted  as  the  friend*  of  the  sheriff  in 
delivering  a  summons  to  the  persons  who  appraised  the 
land,  and  that  at  the  request  of  the  sheriff  he  filled  a  blank 
in  the  summons  with  the  name  of  a  person  of  his  own 
choosing,  in  the  place  of  one  designated  by  the  sheriff,  who 
could  not  serve.  But  there  is  nothing  beyond  the  simple 
fact  that  he  did  so,  and  no  finding  of  fraud,  and  therefore 
there  is  nothing  of  which  the  plaintiff  could  complain. 

No  error. 

Pbr  Curiam.  Judgment  aflirraed. 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  197 


Wiseman  c.  Penland. 


ALEXANDER   WISEMAN   v.   M.  P.  PENLAND  and  ADEN  A. 

WISEMAN. 

Aetion  to  Recover  Land^Evidenee— Judgment— Judge's  Charge. 

1.  On  the  trial  of  an  action  to  recover  land,  it  appeared  that  a  tenant 
of  the  plaintiff  had  been  dispossessed  by  one  of  the  defendants ; 
H«W,  that  evidence  that  the  defendant  informed  the  tenant  at  the 
time  that  he  was  acting  as  sheriff,  was  immaterial. 

2.  A  judgment,  in  the  absence  of  proper  proof  of  fraud,  must  be  pre- 
sumed to  have  been  fairly  and  regularly  taken. 

3.  On  the  trial  of  an  action  tq  recover  land,  the  plaintiff,  to  show  its 
value  at  the  time  of  a  certain  execution  sale,  offered  to  prove  who 
was  in  possession  at  a  certain  time  ;  the  Conrt  below  admitted  the 
testimony  as  evidence  of  possession  ;  Held,  not  to  be  error, 

4.  The  failure  of  a  Judge  to  recite  the  testimony  in  his  charge  to  the 
jury  is  not  error,  where  it  was  agreed  by  the  counsel  on  both  sides 
that  the  testimony  need  not  be  recapitulated. 

Civil  Action  commenced  in  Mitchell  and  removed  to 
and  tried  at  December  Special  Term,  1877,  of  McDowell 
Superior  Court,  before  McKoy,  J. 

This  action  was  brought  to  recover  a  tract  of  land,  and 
the  material  facts  relating  to  the  claims  of  the  plaintiff  and 
defendants  to  the  possession  are  stated  in  the  opinion  of  this 
Court. 

The  following  is  the  evidence  to  wTiich  the  defendants.* 
exceptions  apply :  1.  One  W.  A.  Wiseman  testified  that  he 
was  in  possession  of  and  cultivating  the  land  in  dispute  as 
the  tenant  of  the  plaintiff,  and  that  he  was  put  out  of  pos- 
session by  A.  A.  Wiseman  who  entered  and  held  the  same 
for  his  co-defendant.  Upon  cross-examination  the  defen- 
dants'counsel  proposed  to  ask  this  witness  a  question  to 
show  that  said  defendant  in  ousting  him  from  the  possession 
was  acting  as  sheriff  and  performing  an  oflBcial  duty.  His 
Honor  refused  to  admit  the  evidence  upon  the  ground  that 
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it  was  secondary,  and  that  if  be  was  so  acting  he  should 
show  the  precept  authorizing  it.    Defendants  excepted. 

2.  On  the  examination  of  one  of  defendants'  witnesses,  it 
was  proposed  to  prove  (after  the  witness  had  answered  the 
plaintiff's  question  that  the  judgment  in  a  certain  ejectment 
suit  since  the  war  was  taken  by  default)  under  what  cir- 
cumstances said  judgment  was  taken,  and  whether  taken 
fairly  or  not,  without  introducing  the  papers  or  record  in 
the  case.  This  was  also  excluded,  the  Court  saying  that  in 
the  absence  of  proper  proof  the  presumption  was  that  the 
judgment  was  fairly  taken.    Defendants  excepted. 

3.  To  show  the  value  of  the  land  at  the  time  of  sale,  the 
plaintiff  asked  a  witness,  who  was  in  possession  of  the  tract 
at  a  certain  time  ?  The  defendants  objected,  for  that,  naked 
possession  would  not  be  evidence  of  the  value,  but  the  ques- 
tion was  allowed  on  the  ground  that  it  was  at  least  evidence 
of  possesoion,  if  not  of  title.    Defendants  excepted. 

4.  The  Court  refused  to  interrupt  counsel  on  account  of 
an  alleged  incorrect  statement  of  material  evidence  in  the 
argument  of  the  case  to  the  jury,  remarking  that  it  would 
be  corrected  by  a  recital  of  the  testimony  from  the  notes 
taken  by  the  Court;  and  when  about  to  commence  the 
charge  to  the  jury  the  Court  asked  if  the  counsel  desired  the 
evidence  to  be  repeated  to  the  jury,  and  it  was  expressly 
agreed  by  counsel  .on  both  sides  that  it  need  not  be  re- 
capitulated. For  this  non-recital  of  the  testimony  the  de- 
fendants excepted. 

Under  the  instructions  of  His  Honor  the  jury  rendered  a 
verdict  for  plaintiff.  Judgment.  Appeal  by  the  defendants. 

Messrs.  W.  H.  Malone  and  A.  C.  Avery,  for  plaintiff. 
3in  /.  H.  Merrimon,  for  defendants. 

Rodman,  J.  The  plaintiff 's  case  is  this.  Bedford  Wise- 
man was  seized  of  the  locus  in  quo  and  on  the  1st  of  Jan- 
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uary,  1850,  and  by  a  voluntary  deed  conveyed  it  to  his  son, 
Ensor  C.  Wiseman.  This  deed  was  not  proved  until  June 
Term,  1867,  of  Mitchell  County  Court,  when  it  was  proved 
and  registered.  Ensor,  in  1850,  was  only  twelve  years  of 
age.  There  was  evidence  tending  to  prove  that  soon  after 
the  date  of  the  deed,  he  took  possession  of  the  land  and  cul- 
tivated it  upon  his  own  account  for  several  years;  while 
there  was  also  evidence  that  it  remained  under  the  control 
and  substantially  in  the  possession  of  his  father.  In  March, 
1871,  Ensor  sold  the  land  for  value  to  the  plaintiff. 

The  defendant  claims  as  purchaser  at  an  execution  sale 
in  September,  1859,  under  a  judgment  recovered  by  one 
Cowles  at  Spring  Term,  1859,  of  Mitchell  County  Court, 
upon  a  note  given  by  Bedford  Wiseman  on  the  7th  of  May, 
1858.  The  defendant  contended  that  the  deed  from  Bed- 
ford Wiseman  in  1850  was  fraudulent  and  void  as  to  his 
creditors;  but  there  was  evidence  to  prove  that  Bedford 
did  not  owe  any  debt  in  1850,  and  retained  property  worth 
$800  or  thereabout;  and  there  was  no  evidence  that  he 
ever  owed  any  debt  except  this  one  to  Cowles  contracted  in 
1858.  The  long  delay  in  registering  the  deed  was  certainly 
evidence  of  a  secret  trust  for  himself;  but  it  is  only  evi- 
dence tending  to  prove  a  fraud,  and  not  conclusive;  and 
the  Judge  left  the  whole  question  of  bona  fides  in  making 
the  deed,  fairly  and  clearly  to  the  jury,  and  they  found  that 
the  deed  from  Bedford  Wiseman  was  not  made  with  anj'- 
fraudulent  intent.  This  rendered  any  finding  as  to  the 
purchase  by  the  plaintiff  immaterial. 

The  defendant  entered  several  exceptions  to  the  ruling 
of  the  Judge  as  to  the  competency  of  evidence : — 

1.  The  defendant  offered  to  prove  that  Aden  A.  Wise- 
man, one  of  the  defendants,  when  dispossessing  the  plain- 
tiff said  that  he  was  acting  as  sheriff.  It  does  not  other- 
wise appear  that  Wiseman  was  sheriff,  or  that  he  had  any 
execution  in  his  hands.    If  that  had  appeared,  any  declara- 
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tion  of  his  that  he  was  acting  as  sheriff  was  superfluous  ;: 
and  if  that  did  not  appear,  such  a  declaration,  though  evi- 
dence of  the  character  in  which  he  was  professing  to  act^ 
would  not  be  evidence  of  his  power.  In  any  point  of  view 
so  far  as  appears  from  the  case,  it  was  immaterial.  Excep- 
tion overruled. 

2.  The  manner  in  which  judgment  was  taken  was  imma-^ 
terial.    Exception  overruled. 

3.  Exception  overruled  for  the  reason  given  by  the  Judge 

4.  Exception  overruled.  The  recital  of  the  testimony  by 
the  Judge  was  expressly  waived  by  the  parties. 

The  defendant  filed  ten  exceptions  to  the  instructions  of 
the  Judge  to  the  jury.  It  would  be  tedious  and  unprcfit-^ 
able  to  consider  them  in  detail.  We  are  clearly  of  opinion^ 
that  none  of  them  can  be  sustained.  The  instructions  were 
full,  fair  and  correct. 

The  objection  that  the  complaint  is  defective,  in  that,  it 
does  not  positively  allege  that  defendants  are  in  possession^ 
but  only  that  "  thoy  withhold  "  the  land,  was  taken  for  the 
first  time  in  this  Court.  It  is  unnecessary  to  say  whether 
it  would  have  been  good  on  demurrer,  or  not.  If  it  had 
been  taken  in  that  way,  the  complaint  might  have  been 
amended ;  certainly  it  is  cured  by  the  verdict.  The  objec- 
tion to  the  probate  of  the  deed  from  Ensor  Wiseman,  that 
it  does  not  appear  to  have  been  acknowledged  by  him,, 
seems  to  be  incorrect  in  part.  At  all  events  it  was  not 
taken  below  and  must  be  disregarded. 

No  error. 

Per  Curiam.  Judgment  affirmed^ 
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McWILLIAM  YOUNG  and  others  v.  J,  O.  GRIFFITH  and  another. 

Aeticn  to  Recover  Land — Argreement  to  Convey  Land — Power  of 
Executors— Evidence. 

1.  On  the  trial  of  an  action  to  recorer  land,  it  appeared  that  in  1841,  J 
and  R  agreed  in  writing  to  convey  to  W,  upon  the  payment  of  the 
purchase  money,  certain  lands,  the  boundaries  of  the  same  as  set 
out  in  the  agreement  being  definite ;  afterwards,  upon  the  payment 
of  the  purchase  money,  J  and  the  executors  of  R  (then  deceased)  ' 
executed  a  deed  to  W ;  the  locus  in  quo  was  embraced  in  the  deed 
but  it  was  disputed  as  to  whether  or  not  it  was  embraced  in  the 
agreement ;  Held, 

(1)  That  the  agreement  to  convey  was  the  joint  contract  of  J  and  R, 

(2)  That  the  executors  of  R  had  no  power  to  convey  his  estate  in  any 
land  not  embraced  in  the  agreement. 

(8)  That  admissions  in  writing  of  J  as  to  what  boundaries  were  in- 
tended to  be  conveyed  by  the  agreement  were  not  admissible  as  evi- 
dence against  the  representatives  of  R. 

2.  In  such  action  the  provisions  of  the  Code  do  not  prevent  the  plain- 
tiff from  demanding  a  specific  perfornmnce  of  the  agreement  on  the 
part  of  the  representatives  of  R,  notwithstanding  the  action  was  in- 
stituted prior  to  1868. 

(Jackson  v.  Beaman,  6  Jooes 44 ;  Bowlandy.  Rowland^  2  Ire.  61 .  Oaiiher 
V.  Gibson,  63  N.  C.  93,  cited  and  approved.) 

Civil  Action  to  recover  Possession  of  Land,  commenced 
in  Buncombe  and  removed  to  and  tried  at  Fall  Term,  1876, 
of  Madison  Superior  Court,  before  Henry ^  J. 

The  facts  embodied  in  the  opinion  of  this  Court  by  Mr. 
Justice  Rodman  are  deemed  sufficient  to  present  the  points 
decided.  See  same  case,  71  N.  C,  335.  Verdict  and  judg- 
ment for  plaintiffs.     Appeal  by  defendants. 

Messrs.   W.  IT.  Malone  and  Busbee  ^  Busbee^  for  plaintiffs- 
Mr.  J.  H.  Merrimon^  for  defendants. 
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Rodman,  J.  On  the  13th  of  October,  1841,  Robert  Love 
and  James  R.  Love  were  seized  in  fee  of  a  large  body  of 
land  in  Buncombe  and  other  counties,  and  agreed  in 
writing  with  Wesley  Young  (whom  the  plaintiffs  represent) 
to  sell  and  convey  a  certain  piece  of  land  at  fifty  cents  per 
acre  to  be  paid  in  hogs  at  or  about  Christmas,  in  1842. 
The  boundaries  of  the  land  to  be  conveyed  appear  on  the 
face  of  the  agreement  to  be  indefinite,  although  perhaps 
they  may  be  shown  to  be  certain  by  a  survey.  The  number 
of  acres  included  in  the  boundaries  given  was  evidently 
unknown  to  the  parties,  and  it  must  have  been  contem- 
plated that  it  should  aifterwards  be  ascertained  by  a  survey. 

From  a  recital  in  a  deed  made  on  the  29th  of  September, 
1859,  from  James  R.  Love,  and  the  executors  of  Robert 
Love,  who  was  then  deceased,  it  appears  or  is  admitted  that 
on  the  25th  of  December,  1842,  Young  had  paid  $1,025, 
and  as  far  as  can  be  gathered  from  the  deed  this  was  the 
whole  price.  After  the  death  of  Robert  Love,  James  R. 
Love,  as  surviving  partner,  recovered  a  judgment  against 
Wesley  Young  upon  the  agreement,  which  was  paid.  In 
the  view  we  take  of  this  case,  it  is  not  material  whether 
the  whole  price  was  paid  before  the  death  of  Robert  Love 
or  not. 

It  was  admitted  that  this  deed  of  1859  embraced  within 
its  boundaries  the  land  in  dispute,  but  it  was  contended  by 
the  defendants  that  the  agreement  of  1841  did  not;  and 
that  the  executors  of  Robert  Love  had  no  power  under  the 
act.  Rev.  Code,  ch.  46,  §  37,  to  convey  his  estate  in  any  land 
not  embraced  in  the  agreement. 

For  the  purpose  as  must  be  supposed  of  defining  more 
clearly  what  lands  were  intended  to  be  covered  by  the 
agreement  of  1841,  the  plaintifiFs  offered  in  evidence  a 
writing  without  date,  signed  by  J.  R.  Love,  and  professing 
to  state  his  recollection  of  the  boundaries  of  the  land  in- 
tended to  be  conveyed  by  the  agreement.    The  description 
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vf  the  boundaries  of  the  land  given  in  this  writing  differs 
in  terms  from  that  of  the  agreement,  but  whether  it  covers 
other  land  or  only  the  same  land,  we  are  unable  to  say. 
We  must  assume  however  for  this  description  that  it  en- 
larged or  in  some  way  varied  the  location  of  the  land  to 
the  advantage  of  the  plaintiff,  as  otherwise  he  could  have 
had  no  motive  for  offering  it  in  evidence.  It  was  admitted 
to  be  read  after  objection,  and  the  defendant  excepted. 

The  question  of  its  admissibility  is  a  somewhat  nice  one. 
The  general  rules  as  to  the  reception  of  admissions  are 
familiar.  When  several  persons  are  jointly  interested  in 
the  subject  matter  of  the  suit,  the  admissions  of  one  re- 
specting it  are  evidence  against  all.  Taylor  on  Evidence, 
§674;  Whitcovjbx.  Whiting,  1  Smith  L.  C,  555.  So  of 
joint  contractors.  Taylor  on  Evidence,  §§  680,  681 ;  2  Ire. 
61 ;  6  Jones,  44. 

But  in  general  the  admissions  of  one  part-owner  or  co- 
tenant  of  property  will  not  be  evidence  against  the  others. 
Taylor,  Ev.  §  680 ;  Wharton  Ev.,  Fox  v.  Waters,  12  A.  and 
E.43. 

In  the  present  case  James  R.  and  Robert  Love,  were 
tenants  in  common,  having  equal  shares,  and  not  joint 
tenants  of  the  land,  which  they  contracted  to  sell ;  and  if 
this  had  been  recited  in  the  agreement  it  would  probably 
not  be  held  a  joint  contract  for  the  performance  of  which 
in  its  entirety  each  was  bound,  but  as  the  several  contract 
of  each  to  convey  his  undivided  share  in  the  common  land. 
But  it  does  not  appear  in  the  agreement  what  share  or 
estate  each  claimed  ;  each  agrees- to  convey  the  whole.  On 
the  authorities  and  on  reason  we  are  required  to  consider 
the  contract  of  the  Loves  with  Young  as  their  joint 
contract 

But  this  does  not  settle  the  question  as  to  the  competency 
of  the  admissions  of  J.  R.  Love.  The  evidence  was  com- 
petent against  J.  R.  Love,  and  a  Court  of  Equity  would 
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enforce  against  him  a  specific  performance  of  the  agree- 
ment as  varied  by  his  written  admission  of  its  intent,  but 
although  it  is  probable  that  each  of  the  co-tenants  intended 
by  the  agreement  to  convey  his  share  in  the  same  land,  yet 
it  may  be  that  they  understood  the  description  diflferently,. 
and  that  Robert  would  not  have  executed  it  if  he  had 
understood  it  in  the  sense  in  which  James  admits  he  did. 
The  admissions  of  one  person  can  never  bind  another 
unless  he  is  actually  or  presumptively  the  agent  of  the- 
other  to  make  the  admission. 

One  tenant  in  common  cannot  sell  the  land  of  another,, 
and  if  it  follows  that  he  has  no  authority  to  make  an 
admission,  the  effect  of  which  if  received  in  evidence^ 
against  the  other,  will  be  to  enlarge  or  vary  the  boundaries- 
of  a  piece  of  land  which  they  had  previously  sold,  and 
thus  in  effect  to  sell  land  without  authority  in  writings 
This  case  must  be  considered  an  exception  to  the  rule  that 
one  person  jointly  interested  may  bind  another  by  his- 
admissions.  This  argument  supposes  Robert  to  have  been 
alive  when  the  admission  was  made.  If  it  was  made  after 
his  death  it  would  be  still  less  competent,  for  the  joint 
interest  was  then  severed.  Taylor  Ev.  §  681.  We  think 
this  exception  must  be  sustained. 

This  ruling  alone  would  entitle  the  defendant  to  a  new 
trial.  Bat  we  think  it  -is  not  the  duty  of  a  Court  of  Appeal* 
to  put  its  decision  entirely  on  some  sqjiall  error  of  the  Court 
below,  and  thereupon  send  the  case  back  for  a  new  trials 
protracting  litigation.  But  we  think  it  may,  when  it  is 
possible  to  pass  on  some  vital  question  and  arrest  the  liti- 
gation, or  where  that  is  not  possible,  it  may  explaia 
what  are  the  decisive  questions  in  the  cause,  so  that 
the  parties  may  direct  their  attention  to  these.  We  were 
invited  by  counsel  to  do  this,  and  all  the  questions  which 
apparently  can  arise  were  ably  and  laboriously  discussed* 

The  plaintiff  Young's  claim  to  the  share  of  Robert  Love 
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is  founded  entirely  on  the  agreement  of  1841.  Under  that 
he  became  entitled  to  an  equitable  estate  in  the  land 
covered  by  it.  It  is  said,  however,  for  the  defendant,  that 
^ven  if  it  were  admitted  that  this  agreement  covered  the 
land  in  dispute,  yet  in  the  decision  in  Gaither  v.  Gibson, 
^3  N".  C.  93,  the  plaintiff  could  not  recover,  as  this  action 
was  begun  before  1868.  That  case  may  be  distinguished 
from  the  present,  in  this,  that  it  had  been  heard  upon  an 
equitable  defence  attempted  to  be  set  up  at  the  trial,  and 
this  Court  said  that  the  defendant  could  not  avail  himself 
of  it  in  that  way,  but  must  bring  his  action  for  specific 
performance,  and  he  might  obtain  an  injunction  in  the 
mean  time.  In  the  present  case  when  it  goes  back  there  is 
nothing  to  prevent  the  plaintiff  from  filing  a  supplemental 
complaint  for  specific  performance  in  the  present  action, 
and  if  he  shall  make  a  proper  case  the  Superior  Court  wiH 
direct  a  conveyance  from  the  representatives  of  the  estate 
of  Robert  Love,  and  enjoin  all  persons  having  or  claiming 
the  legal  title  in  privity  with  him  from  setting  it  up 
against  the  plaintiff.  This  doctrine  is  not  opposed  to 
Gailher  v.  Gibson^  but  is  apparently  the  doctrine  of  that 
case  applied  to  one  where  the  equitable  owner  is  the 
plaintiff,  and  if  the  plaintiff  can  not  have  that  remedy  he 
may  find  material  diflSculties  in  any  other. 

Supposing  the  plaintiff  to  have  put  himself  in  a  condi- 
tion to  avail  himself  of  his  equitable  estate  as  a  cause  of 
action,  the  material  question  would  arise  for  finding,  viz., 
in  what  land  did  the  plaintiff  have  an  equitable  estate. 
For  the  legal  estate  which  the  Court  would  recognize  as 
existing  in  him  by  virtue  of  the  agreement  of  1841,  and  at 
the  date  of  that  agreement,  would  be  as  to  Robert  Love 
exactly  that  described  in  the  agreement. 

It  has  been  seen  that  the  admission  of  James  R.  Love 
was  not  competent  as  against  the  representatives  of  Robert 
Love.  The  deed  of  1859  could  not  operate  to,convey  any 
land   of  Robert  Love  which   he   had  not    contracted   to 
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conve}^  because  the  act  empowers  executors  to  convey  only 
such  land. 

Nor  could  this  deed  convey  the  estate  of  James  R.  Love 
in  any  land  not  covered  by  the  agreement,  because  all  his 
lands  not  sold  prior  to  the  equity  suit  in  Buncombe  county 
had  been  sold  under  the  decree  in  that  suit  before  1859. 

If  these  views  be  correct,  as  we  think  they  are,  the  only 
question  in  controversy  is  seen  to  be  this,— were  defendants 
at  the  commencement  of  this  action  in  possession  of  any 
land  covered  by  the  agreement  of  1841,  as  explained  and 
located  by  any  evidence  which  may  be  proper  for  that 
purpose?  The  affirmative  of  this  proposition  is  on  the 
plaintiff.  The  Judge  erred  in  not  requiring  proof  of  it 
from  him,  and  in  excluding  evidence  offered  by  the  de- 
fendant to  the  contrary. 

It  is  unnecessary  to  say  that  plaintiff  can  not  recover  on 
proof  of  a  co-tenancy  in  the  locus  in  quo^  for  there  is  no  evi- 
dence of  an  actual  ouster. 

Judgment  reversed  and  venire  de  novo.  Case  remanded 
to  be  proceeded  in  according  to  law.  Let  this  opinion  be 
certified. 

Error, 

Per  Curiam,  Judgment  accordingly- 


B.  F.  POWELL  y.  J.  W.  HEPTINSTALL. 

Deed— Recital— Fraud. 

1.  The  rule,  i hat  the  recital  in  a  deed,  that  the  purchase  money  for 
the  1  ind  convtye  I  hi  s  bet  n  received,  is  conclusive  and  can  not  be 
contradicted  by  j  a  'c  Z  evic'ence,  has  no  application  to  cases  of  fraud. 
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3.  Wbece  plaintiff  and  defendant  compromiaed  certain  disputed 
matters  for  a  definite  sum  to  be  paid  by  plaintiff  in  land  at  a  fixed 
price  per  acre ;  and  plaintiff's  brother  and  the  defendant  fixed  up 
the  papers,  including  the  deed,  in  plaintiff's  absence,  who  signed  the 
deed  when  presented  to  him,  the  reoeipt  of  the  purchase  money 
being  therein  acknowledged ;  and  afterwards  plaint;lff  ascertained 
that  his  brother  and  defendant  had  f raudij^lently  included  in  the  deed 
land  worth  fifty  dollars  more  than  the  compromised  debt ;  It  wa» 
heldt  that  plaintiff  was  entitled  to  recover  of  the  defendant  the 
amount  overpaid. 

Civil  Action,  commenced  before  a  Justice  of  the  Peace 
and  tried  on  appeal  at  January  Special  Term,  1878,  of  Hal- 
ifax Superior  Courts  before  Schenck,  J. 

The  plaintiff  demanded  payment  of  a  balance  alleged  to 
be  due  on  the  purchase  of  a  tract  of  land,  and  for  money 
overpaid  in  settlement  of  an  action  which  was  compromised 
betwe^i  plaintiff  and  defendant,  the  fects  relating  to  which 
are  sufficiently  stated  in  the  opinion.  Judgment  for  plain- 
tiff.    Appeal  by  defendant. 

Messrs  T.  N.  HiU,  J.  B.  Batchelor  and  Walter  Clark,,  for 
plaintiff. 
Mr.  jB.  0.  Burton^  Jr.,  for  defendant. 

Faircloth,  J.  The  plaintiff  and  defendant  compromised 
certain  matters  in  dispute  for  a  definite  sum,  and  it  was 
agreed  that  plaintiff  should  pay  the  amount  in  land  at  five 
dollars  per  acre.  The  plaintiff's  brother,  J.  M.  Powell,  and 
the  defendant  fixed  up  the  papers,  including  the  deed,  and 
arranged  the  details  of  the  matter  in  plaintiff's  absence,  who 
signed  the  deed  as  presented  to  him,  in  which  deed  the  re- 
ceipt of  the  purchase  money  by  the  bargainor  was  acknowl- 
edged. Afterwards  it  was  ascertained  by  plaintiff  that  his 
brother  and  defendant  had  by  agreement  included  in  the 
deed,  land  worth  fifty  dollars  more  than  the  compromised 
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debt,  discharged  to  the  plaintiff.  It  was  agreed  by  these 
parties  to  do  this,  and  keep  it  a  secret  from  the  bargainor, 
and  divide  the  fifty  dollars  between  themselves,  which  was 
paid  to  J.  M.  Powell  by  the  defendant.  This  discovery  was 
made  after  J.  M.  Powell,  and  the  defendant  "fell  out,"  and 
this  case  verifies  the  common  saying  that  "  when  thieves 
fall  out,  honest  men  get  their  dues." 

The  defence  is  that  the  recital  in  the  deed,  that  the  pur- 
chase money  for  the  land  therein  conveyed  has  been  re- 
ceived, is  conclusive,  and  can  not  be  controverted  or  contra- 
dicted by  parol  evidence.  This  is  a  technical,  and  often  an 
inequitable  defence,  as  it  is  in  this  case  ;,but  it  has  no  appli- 
cation to  cases  of  fraud,  and  the  evidence  offered  and  re- 
ceived to  show  the  real  transaction  was  competent.  Parol 
evidence  is  admissible  in  a  case  of  mistake,  accident  or  fraud 
to  correct  any  written  instrument  executed  thereby,  and  to 
show  the  truth  of  the  transaction. 

The  plaintiff  had  his  election  to  have  the  deed  corrected 
in  a  Court  of  Equity,  or  to  ratify  it' and  sue  for  the  purchase 
price  in  a  Court  of  Law.  He  preferred  the  latter  course, 
and  as  the  jury  have  expressly  found  that  J.  M.  Powell  was 
not  his  agent  to  receive  the  money,  he,  the  plaintiff,  is  enti- 
tled to  recover.  Let  judgment  be  entered  in  this  Court  for 
the  plaintiff. 

No  error. 

Per  Curiam.  Judgment  aflirmed. 
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JOHK  T.  LAWRENCE,  Trustee,  v.  MARY  H.  HYMAN. 

Deed—Latent  Anibiguitif—WitnesS'^Ftirty  in  Interest— Evidence— 
PraetieeSeport  of  Referee. 

1.  A  call  in  a  deed  for  a  line  ''beginning  at  the  north  comer  of  R*g 
store,  **  where  the  store  stands  squarely  east  and  west  and  has  two 
north  comers,  is  a  latent  ambiguity  to  be  explained  hj  parol  testi- 
mmiy. 

Id.  Where  the  land  in  dispute  was  conveyed  in  trust  for  use,  as  the  site 
of  a  church,  "  so  that  the  congregation  of  said  church  may  at  all 
times  enjoy  the  privilege  of  divine  wcnrship  therein  &c.  ;*'  It  was  held, 
that  a  member  of  the  congregation  was  not  such  a  party  in  interest 
in  an  action  affecting  the  title  to  the  land  as  to  be  debarred,  under 
C.  C.  P.  §  848,  from  testifying  to  the  declarations  of  a  deceased  per- 
son. 

3.  In  such  case,  the  declarations  of  th()  grantor  in  said  deed  of  trust  as 
to  the  true  comer,  are  not  admissible  in  evidence  oo  behalf  of  the 
plaintiff  (trustee  in  said  deed)  the  defendant  not  claiming  through 
him,  and  not  being  present  when  the  declarations  were  made. 

4.  Nor,  in  such  case,  is  the  plaintiff  trustee  a  competent  witness  (under 
C.  C.  P.  ^  848)  to  prove  a  communication  made  to  him  by  a  person 
at  the  time  of  trial  deceased. 

d.  A  report  of  a  referee,  in  a  reference  under  the  Code,  is  not  in  the 
nature  of  a  special  verdict  and  conclusive  .as  to  the  facts,  but  is  re- 
viewable on  exceptions. 

iBlum  V.  Stafford,  4  Jones  H ;  Oreen  v.  Castlebury,  70  N.  C.  20  ;  Armr- 
field  V.  Brown,  lb.  27,  cited  and  approved.) 

Civil  Action,  to  recover  Land,  tried  at  Spring  Term, 
1878,  of  Halifax  Superior  Court,  before  Seymour,  J. 

The  case  was  referred,  and  the  report  of  the  referee  states 
that  on  the  2d  of  October,  1860,  one  C.  M.  Clark  conveyed 
the  land  in  dispute  to  t|ie  plaintiff,  and  described  it  as 
"  beginning  at  the  north  comer  of  A.  M.  Riddick's  store/' 
Ac.  The  defendant  is  the  widow  of  Samuel  B.  Hyman, 
deceased,  and  is  in  possession  of  the  land  as  part  of  her 
14 
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dower,  her  husband  having  bought  the  same  of  one  John 
H.  Hjman.  The  material  facts  applicable  to  the  points, 
decided  by  this  Court  are  embodied  in  its  opinion.  Judg- 
ment for  plaintiflF.    Appeal  by  defendant. 

Messrs.  Gilliam  ^  Oatling^  for  plaintift'. 
Mr.  T.  N.  HiU,  for  defendant. 

Bynxtm,  J.  The  plaintiff^'s  deed  calls:  **  Beginning  at 
the  north  comer  of  A.  M.  Riddick's  store.*'  From  the 
map  which  is  made  a  part  of  the  case,  we  find  that  the 
store  house  stands  squarely  east  and  west,  and  that  there 
are  therefore  two  north  corners  which  equally  fill  the  call. 
It  is  a  case  of  latent  ambiguity  where  parol  proof  must  be 
resorted  to,  to  show  which  of  the  two  corners  was  meant, 
as  in  the  case  where  a  testator  gives  "  his  white  horse  "  ta 
his  son  A,  and  he  has  two  white  horses.  Which  was  the 
true  corner  was  a  question  of  fact  and  not  of  law.  The 
referee  found  that  the  beginning  corner  was  at  A,  which 
was  the  corner  of  the  porch.  Upon  the  trial  before  the 
referee,  the  plaintiff  introduced  as  witnesses  Noah  Biggs,  J. 
B.  Crumpler,  and  himself.  Their  testimony  tended  to  es- 
tablish C  the  other  north  corner  of  the  store  as  the  true 
corner  from  the'  declarations  of  S.  B.  Hyman,  then  dead, 
and  under  whom  the  defendant  claimed.  This  proof  of 
the  declarations  of  Hyman  was  objected  to  by  the  defen^ 
dant  upon  the  ground,  which  was  admitted,  that  the  wit- 
nesses were  at  the  time  of  testifying,  members  of  the  Bap- 
tist church  congregation,  for  whose  use  and  benefit  the  deed 
was  executed  to  the  plaintitf.  The  said  trust  is  conveyed 
by  the  deed  in  these  words :  ''  In  special  trust  and  confi- 
dence nevertheless  that  the  said  John  T.  Lawrence,  his  heirs 
and  assigns  shall  and  will  hold  the  said  lot  and  parcel  of 
land  for  the  sole  and  exclusive  use,  purpose  and  intent,  that 
it  may  be  used  as  the  site  of  the  Missionary  Baptist  church 
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called  Zion,  now  in  process  of  erection  in  the  village,  county 
and  State  aforesaid,  so  that  the  society  or  congregation  of 
said  church  may  at  all  times  enjoy  the  privileges  of  divine 
worship  therein,  and  for  no  other  use,  purpose  or  intent 
whatsoever.'*  The  evidence  of  the  witnesses  is  made  a  part 
of  the  case,  but'  was  excluded  from  consideration  by  the 
referee  upon  the  ground  that  it  was  inadmissible  under 
C.  C.  P.,  §  843.  Whether  this  evidence  was  properly  ex- 
cluded as  to  the  declarations  of  the  dead  man  depends  upon 
whether  the  witnesses  Biggs  and  Grumpier,  had  a  legal  or 
equitable  interest  in  the  action  which  could  be  affected  by 
the  event  of  the  action.  The  general  rule  of  admissibility 
is  that  members  or  stockholders  in  institutions  created  for 
private  emolument,  though  not  parties  to  the  record,  are 
not  admissible  as  witnesses.  But  members  of  charitable 
and  religious  societies  having  no  personal  or  private  interest 
in  the  property  holden  by  the  corporation,  are  competent 
witnesses  in  any  suit  in  which  the  corporation  is  a  party. 
1  Greenl.  Ev.,  §  333, 1  Stark,  Ev.,  131,132.  To  render  them 
incompetent,  their  interest,  in  the  event  of  the  action, 
should  be  direct,  certain  or  legal.  Blum  v,  Stafford^  4  Jones, 
94. 

The  interest  which  is  secured  to  the  witnesses  by  the 
deed  is,  that  as  members  of  the  congregation  of  Zion  church, 
"  they  may  at  all  times  enjoy  the  privilege  of  worship 
therein.''  The  license  is  altogether  dependent  upon  and 
lasts  only  during  membership,  and  when  that  is  lost  by  re- 
moval or  otherwise,  the  personal  privilege  is  lost.  We  do 
not  think  such  an  uncertain  and  fluctuating  religious  and 
charitable  privilege  provided  for.  in  the  deed  constitutes  such 
an  "  equitable  or  legal  interest"  in  the  action  as  to  exclude 
tlieir  testimony  in  regard  to  **  transactions  or  communica- 
tions "  with  the  deceased,  under  C.  C.  P.,  §  343.  The  ref- 
eree therefore  erred  in  rejecting  the  evidence  of  the  two 
vritnesses.  Biggs  and  Grumpier,  who  testified  to  the  declara 
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tioDB  of  Hyman  tending  to  establish  C  as  the  true  comer 
called  for  in  the  deed. 

His  Honor  below  so  ruled  on  exceptions  taken  by  the 
plaintiff  to  the  exclusion  of  this  evidence  by  the  referee. 
But  His  Honor  further  held  that  the  evidence  of  the  plain- 
tiff, Lawrence,  was  admissible,  though  it  had  been  objected 
to  by  the  defendant.  Lawrence  testified  that  John  H.  Hy- 
man and  C.  M.  Clark,  his  bargainor,  both,  a  day  or  two 
after  the  survey  of  the  land  in  controversy  was  made,  and 
at  the  time  the  deed  was  delivered  to  him,  pointed  out  the 
corner  of  Riddick's  store  nearest  the  church  (C),  and  said 
that  was  the  beginning  comer;  and  that  in  the  spring  be- 
fore S.  B.  Hyman's  death,  he  admitted  to  the  witness  that 
he  (Hyman)  had  about  twenty  feet  of  plaintiffs  land  in  pos- 
session, but  would  give  it  up  when  the  crop  was  made. 

There  are  two  fatal  objections  to  the  admissibility  of  this 
testimony.  One  is  that  the  declarations  of  Clark  were  ad- 
mitted as  to  the  true  corner,  when  the  defendant  does  not 
claim  title  under  or  through  him,  and  was  not  present  when 
the  declarations  were  made.  The  defendant  does  not  claim 
under  John  H.  Hyman,  and  he  being  dead,  his  declarations 
as  to  the  boundaries  under  the  circumstances  stated,  were 
competent ;  but  Clark  was  a  stranger  to  the  defendant's 
title,  and  so  fiEtr  as  appears,  is  alive  and  able  to  testify.  1 
Whart  Ev.,  §  191.  But,  secondly,  by  the  express  words 
of  the  statute,  C.  C.  P.,  §  843,  a  party  to  the  action  is  ex- 
cluded from  testifying  to  any  communication  between  him- 
self and  S.  B.  Hyman,  now  deceased.  It  was  error  there- 
fore in  His  Honor  in  revising  the  finding  of  the  referee  to 
consider  that  portion  of  the  evidence  wherein  the  plaintiff 
states  the  admissions  of  S.  B.  Hyman  made  to  him,  that  he 
was  in  the  possession  of  the  land  of  the  plaintiff,  which  is 
in  controversy,  and  promising  to  surrender  it. 

It  is  true  that  the  defendant  introduced  as  a  witness  in 
his  behalf  one  Wesley  Peebles,  who  testified  to  a  conversa- 
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tion  and  transaction  between  himself  and  Hyman,  since 
dead,  wherein  Hyman  asserted  his  claim  to  the  comer  of  the 
porch  (A),  as  the  beginning  comer.  This  evidence,  how- 
ever, was  objected  to  by  the  plaintiff,  It  does  not  appear 
at  what  stage  of  the  investigation  this  evidence  was  offered, 
nor  does  it  appear  that  its  admission  was  considered  either 
by  the  referee  or  the  parties,  as  a  waiver  of  the  defendant's 
objections  to  the  admissibility  of  the  evidence  of  the  plain- 
tiff testifying  to  the  same  thing;  on  the  contrary,  the  par- 
ties stood  to  their  exceptions  to  the  testimony,  and  the 
referee  excluded  the  evidence  of  Biggs,  Grumpier  and  the 
plaintiff.  His  Honor  below  on  exceptions  to  the  report  of 
the  referee  overmled  him  and  admitted  the  testimony.  His 
decision  was  correct,  and  is  sustained  as  to  the  two  wit- 
nesses. Biggs  and  Grumpier,  but  was  erroneous  as  to  the 
witness,  Lawrence,  the  plaintiff  in  the  action.  Of  that 
error  the  defendant  complains  by  her  appeal,  and  for  it  she 
is  entitled  to  a  new  trial. 

It  was  insisted  here  that  the  reference  having  been  made 
under  the  Code,  the  finding  of  the  referee  was  in  the  nature 
of  a  special  verdict,  and  is  conclusive  of  the  facts,  and  not 
reviewable  on  exceptions.  We  consider  this  question  set- 
tled adversely  to  this  contention,  by  the  cases  of  Green  v, 
Castlebury,  70  K  C.,  20,  and  Armfield  v.  Brown,  70  N.  C.,  27. 

Error. 

Per  Curiam.  Venire  de  novo. 
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J.  W.  GIDNEY,  Trustee,  v.  B.  F.  LOGAN  and  others. 

Deed  of  Trust— Competeney  of  Witness— Evidence—Declarations  of 
Trustor— Issues— Judge's  Charge. 

1 .  In  an  action  involving  the  validity  of  a  deed  of  trust,  where  the 
trustor  is  dead  and  his  estate  insolvent,  the  s6n  of  the  trustor  is  a  com- 
petent witness  as  to  his  declarations  concerning  the  trust ;  the  dis- 
qualification of  the  son  under  C.  C.  P.  §  848  is  removed  hj  the  in- 
solvency of  his  father's  estate. 

2.  The  declarations  of  a  trustor  at  the  time  of  making  the  deed  and 
just  prior  thereto  and  in  contemplation  thereof,  are  admissible  in 
evidence;  and  also  his  declarations  after  the  deed  and  while  the 
property  was  in  his  possession  are  admissible  to  prove  and  qualify 
the  fact  and  purpose  of  such  possession. 

3.  On  the  trial  of  an  action  involving  the  validity  of  a  deed  of  trust 
only  as  to  certain  personal  property  therein  conveyed,  when  the 
deed  included  both  real  and  personal  property ;  It  was  held  to  be 
error  to  submit  to  the  jury  an  issue  as  to  its  validity  in  regard  to  the 
real  estate. 

5.  In  such  case,  the  Court  below  should  have  excluded  from  its  charge 
to  the  jury,  all  consideration  of  any  provision  in  the  deed  affecting 
the  real  estate. 

{Carraway  v.  Cox^  8  Ire.  79 ;  Kirhy  v.  Hasten^  70  N.  C.  540,  cited  and 
and  approved.) 

Civil  Action,  removed  from  Cleaveland  and  tried  at 
Spring  Term,  1878,  of  Gaston  Superior  Court,  before  Cox,  J. 

The  plaintiff  alleged  that  he  was  in  possession  of  a  stock 
of  goods  by  virtue  of  a  deed  of  trust  executed  to  him  by 
James  W.  Ware  for  the  benefit  of  his  creditors,  and  that  he 
was  endeavoring  to  carry  out  the  purposes  of  the  trust  in 
good  faith ;  that  said  goods  so  possessed  by  him  were  wrong- 
fully seized  by  the  defendants  and  converted  to  their  own 
use.  The  plaintiff  claimed  damages  for  the  alleged  trespass. 
The  defendants  answered  that  said  possession  was  by  virtue 
of  a  pretended  assignment  of  said  Ware,  who  was  largely 
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indebted  to  them ;  and  that  said  assignment  was  made  for 
his  benefit  and  to  defraud  his  creditors;  that  defendant 
Logan  at  the  time  of  the  alleged  seizure  was  sheriff  of 
Cleaveland  county,  and  took  possession  of  the  goods  by  vir- 
tue of  executions  issued  upon  judgments  obtained  against 
said  Ware. 

The  said  deed  of  trust  conveyed  both  real  and  personal 
property,  and  the  following  issues  were  submitted  to  the 
jury  and  found  in  favor  of  the  defendants : — 1.  Was  the 
deed  fraudulent  as  to  the  real  estate  ?  2.  Was  it  fraudulent 
as  to  the  personal  estate?  3.  What  was  the  value  of  the 
personal  property  at  the  time  of  the  alleged  seizure?  4. 
What  damage,  if  any,  has  the  plaintiff  sustained  ? 

The  defendants  introduced  as  a  witness,  John  Ware,  the 
son  of  said  James  Ware,  and  proposed  to  prove  by  him  the 
declarations  of  his  father  previous  to  the  execution  of  the 
deed  and  in  contemplation  thereof,  and  at  the  time  of  exe- 
cution and  while  in  possession  of  the  property  in  controver- 
sy. The  plaintiff  objected  to  the  evidence,  for  that,  the 
witness  was  interested  in  the  event  of  the  action — ^his  father 
being  dead ;  upon  a  preliminary  examination,  however,  he 
stated  that  he  was  not  a  party  to  the  suit  and  had  no  inter- 
est therein ;  that  his  father's  estate  was  insolvent,  &c. ;  the 
exception  was  overruled  and  the  witness  testified,  among 
other  things,  that  on  the  day  the  deed  was  made,  his  father 
told  him  he  was  advised  to  make  it  to  enable  him  to  keep 
off  the  executions,  and  sell  his  property  and  pay  his  debts ; 
that  he  was  to  attend  to  the  store  for  fifteen  months  and  pay 
the  amount  received  to  the  trustee. 

A.  B.  Ware  was  then  examined  by  defendants  as  to  the 
declarations  of  the  trustor  while  in  possession  of  the  proper- 
ty, and  testified  (the  plaintiff  objecting)  that  he  was  a  son 
of  the  trustor ;  that  his  father  said  by  keeping  the  store  for 
fifteen  months  he  would  be  able  to  compromise  his  debts 
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and  save  something  for  hiimetf.    Jndgmeiit  for  defendants. 
Appeal  by  plaintiff. 

Messrs.  Jones  ^  Johnston^  J.  F.  Boke  and  J.  W.  Hinsi(de, 
for  plaintiff. 
Messrs.  Wilson  ^  Son,  for  defendants. 

Fairoloth,  J,  1.  Is  John  Ware,  son,  heir  at  law  and  dis- 
tributee of  the  trustor,  a  competent  witness  for  the  creditor 
to  impeach  the  deed  after  his  father's  death,  it  being  estab- 
lished that  the  estate  of  his  father,  the  trustor,  is  insolvent  ? 
At  common  law  one  who  had  a  direct  legal  interest  in  the 
event  of  a  suit  was  thereby  disqualified  as  a  witness  on  the 
side  of  his  interest.  Under  this  rule,  a  child  whilst  his 
father  is  living  is  a  competent  witness  on  either  side  in  re- 
gard to  his  father's  estate,  because  his  interest  therein  is  a 
mere'expectancy,  and  could  not  be  enforced  in  a  Court  of 
Law  or  Equity.  But  upon  the  father's  death,  the  child  as 
an  heir  at  law,  distributee,  or  devisee  after  the  will  is  estab- 
lished, has  a  certain  vested  interest,  and  is  incompetent  to 
testify  on  the  side  of  his  interest  in  any  action  affecting 
such  estate.  By  our  statute,  however,  no  person  offered  as 
a  witness  shall  be  excluded  by  reason  of  his  interest  in  the 
event  of  the  action,  C.  C.  P.  §  842,  except  by  the  proviso  in 
§  343,  which  disqualifies  any  person  who  has  a  "  legal  or 
equitable  interest "  which  may  be  affected  by  the  event  of 
the  action, from  testifying  in  regard  to  any  transaction  with 
a  person  then  deceased,  Ac.  Under  this  provision,  the  son 
after  his  father's  death  would  be  incompetent,  and  would 
in  the  present  case  be  excluded,  but  for  the  fact  that  hia 
father's  estate  is  insolvent.  This  we  think  removes  the  dis- 
qualification which  w-ould  otherwise  exist.  The  controversy 
is  between  creditors  claiming  through  the  trustee  and  credi- 
tors claiming  under  judgment  and  execution ;  and  as  be- 
tween them  the  children  of  the  deceased  debtor  are  pre- 
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8itiDe4  to  be  indlflfereiit.  There  is  nothing  for  tbem  in  mny 
event  of  the  aetkm.  The^  are  not  interested,  and  if  they 
were,  it  seems  from  the  fiiets  they  are  equally  interested  on 
both  sides  and  therefore  stand  indifferent,  and  in  that  Tiew 
would  be  eompetent  Oarraway  v.  Cox,  8  Ire.  79.  This  ex- 
ception is  tberefcH^  overruled. 

2.  llie  declarations  of  the  trustor  were  offiared  by  defend- 
ant and  admitted  by  the  Court,  to  which  plaintiff  excepted. 
His  declarations  at  the  time  of  making  the  deed  and  just 
prior  thereto  and  in  contemplation  thereof,  could  not  be  se- 
riously objected  to.  It  is  well  settled  that  a  vendor's  decla- 
rations made  after  the  sale  and  after  he  has  parted  with  the 
poraession  of  the  property  are  not  evidence  against  his  ven- 
dee to  establish  fraud  in  the  sale.  It  is  also  clear  that  pos- 
session of  the  property  after  the  sale  by  the  vendor,  retain- 
ed by  consent  of  the  vendee,  is  a  circumstance  to  be  consid- 
ered by  the  jury  on  a  question  of  fraud,  and  that  the  decla- 
rations and  acts  of  the  vendor  whilst  so  in  possession  are 
competent  to  prove  and  qualify  the  fact  and  purpose  of  the 
possession.  Kirby  v.  MasieUj  70  N.  C,  540.  These  declara- 
tions were  properly  admitted,  and  this  exception  is  over- 
ruled. 

3.  The  other  exception  ^^as  to  the  charge  of  His  Honor  to 
the  jury,  which  in  the  main  was  correct.  We  are,  however, 
of  opinion  that  the  manner  in  which  the  case  was  submitted 
to  the  jury,  coupled  with  a  portion  of  the  charge,  was  well 
calculated  to  confuse  and  mislead  the  jury  in  making  up 
their  verdict.  Nothing  is  in  dispute  in  this  action  except 
the  personal  property  conveyed  in  the  deed,  and  nothing 
else  should  have  been  left  to  the  jury,  and  yet  two  distinct 
issues, — one  in  regard  to  the  realty  and  one  in  regard  to  the 
personal  property, — ^were  submitted  to,  and  passed  on  by 
them,  and  the  charge  of  His  Honor  was  addressed  as  much 
to  the  one  issue  as  the  other. 

Assuming,  for  the  sake  of  the  discussion  merely,  that  the 
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deed  was  void  as  to  the  land  on  account  of  the  delay  provi- 
ded for,  still  only  one  issue  should  have  gone  to  the  jury, 
and  the  Court  should  have  instructed  them  exclusively  on 
the  second  issue  except  as  to  damages,  Ac.  .  His  Honor  told 
the  jury  that  if  from  all  the  circumstances  and  evidence 
they  believed  the  grantor  intended  to  postpone  the  sale  of 
his  property  for  fifteen  months  and  thereby  gain  an  advan- 
tage for  himself  or  family,  then  the  deed  was  fraudulent. 
This  applied  equally  to  both  kinds  of  property,  and  the  jury 
were  probably  more  impressed  in  regard  to  the  land  by  this 
charge,  than  the  other  property,  because  there  was  such  a 
specific  provision  in  the  deed  in  regard  to  the  land  only. 

His  Honor  told  the  jury  that  the  provision  for  fifteen 
months'  delay  in  the  sale  of  the  land  was  prima  facie  fraud 
in  the  deed,  and  that  any  badge  of  fraud  on  the  face  of  the 
the  deed  was  notice  to  the  grantee  of  a  fraudulent  intent 
on  the  part  of  the  grantor.  This  the  jury  might  well  refer 
to  both  species  of  property,  whereas  there  was  no  such  pro- 
vision in  regard  to  the  personal  property  in  the  deed.  His 
Honor  should  have  pointed  his  charge,  and  directed  the 
minds  ot  the  jury  to  the  single  issue  in  regard  to  the  prop- 
erty in  controversy,  and  excluded  all  consideration  of  any 
provision  in  the  deed  relating  to^the  land.  As  he  did  not, 
and  the  jury  were  probably  thereby  misled,  this  exception 
is  sustained  and  a  new  trial  ordered. 

Error. 

Per  Curiam.  Venire  de  novo. 
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L.  P.  HENDERSON  and  wife  and  others  v.  V.  A.  McBEE,  Adm'r.  of 
J.  A.  CaldweU. 


Trust  Annexed  to  Lani— Agreement  Cotemparaneous  with  Deed— 
Evidence— Land  in  another  State— Jurisdiction. 

H  conveyed  certain  real  estate  in  Alabama  to  her  son  J  in  fee,  and  a 
cotemporaneous  paper  writing  (not  under  seal)  was  executed  by  them 
to  the  effect  that  said  real  estate  was  J*s,  "  ^o  be  disposed  of  as  he 
sees  proper  ;  and  said  lands  or  the  proceeds  if  sold  to  be  his  during 
his  life,  and  at  his  death  the  said  lands,  or  if  sold  the  proceeds,  to 
belong  and  to  be  given  by  him  to  W  &c. ;"  J  sold  certain  of  the  real 
estate  and  thereafter  died ;  in  an  action  by  W  against  the  adminis- 
trator of  J,  It  was  held, 

(1)  That  the  paper  writing,  executed  by  H  and  J,  created  a  trust  in 
favor  of  W  which  attached  to  the  conveyance  of  the  lands  to  J. 

(8)  That  the  trust  is  to  be  ascertained  fram  the  paper  vniting  inde- 
pendent o( parol  testimony. 

(3)  That  the  locality  of  the  lands  in  another  State  does  not  deprive  the 
Courts  of  this  State  of  their  jurisdiction  to  compel  execution  of  the 
trust. 

(4)  That  the  plaintiff  is  entitled  to  recover  out  of  the  personal  estate 
of  J,  in  the  hands  of  his  administrator  in  this  State,  the  proceeds  of 
the  land  sold  by  J. 

{Taylor  v.  Taylor,  1  Jones  Eq.  246  ;  Turner  v.  Elford,  5  Jones  Eq.  106 ; 
Thompson  v.  Nmlin,  3  Ire.  Eq.  338  ;  Cook  v.  Redman,  2  Ire.  Eq.  623, 
cited,  commented  on  and  approved.) 

Civil  Action  tried  at  Spring  Term,  1878,  of  Lincoln  Su- 
perior Court,  before  Cox,  J. 

On  the  4th  day  of  September,  1874,  H.  P.  R.  Caldwell, 
who  owned  certain  lands  in  Autauga  county  Alabama,  for 
natural  love  and  affection  and  a  nominal  pecuniary  consid- 
eration, conveyed  them  to  her  son  James  A.  Caldwell  in 
fee  with  covenant  of  title.  At  the  same  time  and  as  part  of 
the  same  transaction,  they  entered  into  the  following  writ- 
ten agreement : — 
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North  Carolina,  1 
Burk^  County.  / 

The  deed  made  by  Hannah  P.  R.  Caldwell  of  said  county 
and  State,  to  James  A.  Caldwell  of  Lincoln  county  in  said 
State,  on  the  4th  day  of  September,  1874,  fot  256  acres,  50 
acres  and  800  acres,  known  as  the  Woodburn  tract  on 
Autauga  creek,  and  77  acres  of  land  in  Autauga  county, 
State  of  Alabama,  lying  on  Bear  creek  swamp,  the  first  of 
these  tracts  being  lands  devised  to  her  by  Tod  Robinson, 
the  last  being  a  tract  purchased  by  her  from  Neill  Robin- 
son, is  made  with  the  understanding  that  the  same  is  to  be 
his,  to  be  disposed  of  as  he  sees  proper.  And  said  lands,  or 
the  proceeds  if  sold  to  be  his  during  his  life,  and  at  his 
death  the  said  lands,  or  if  sold  the  proceeds,  to  belong  and 
to  be  given  by  him  to  "William  Cornelia  Henderson,  and 
in  case  she  be  dead,  then  to  be  given  to  her  children,  that 
is,  the  children  born  of  her  body. 
Witness  :  H.  P.  R.  Caldwell, 

John  D.  Shaw.  J.  A.  Caldwell. 

The  deed  and  agreement  have  both  been  proved  by  the 
same  subscribing  witness  and  registered  in  Autauga  county 
where  the  lands  lie.  In  his  lifetime  James  A.  Caldwell 
sold  a  portion  of  the  lands  for  the  sum  of  sixteen  hundred 
dollars  (of  which  the  feme  plaintiff  has  received  two  hun- 
dred dollars),  and  died  intestate  in  March,  1876.  The  de- 
fendant has  administered  on  his  estate.  This  action  is  to 
enforce  the  trust  and  compel  payment  of  the  residue  of  the 
sum  for  which  the  land  was  sold,  out  of  the  personal  estate 
of  the  intestate  in  the  hands  of  the  defendant. 

The  Court  gave  judgment  for  the  plaintiffs  and  the  de- 
fendant appealed. 

Mr.  J.  F.  HokCy  for  plaintiffs. 
Messrs,  Shipp  ^  Bailey j  for  defendant. 
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Smith,  C.  J.  (After  stating  the  case  as  above.)  It  is 
quite  apparent  tbat  title  was  made  to  the  intestate  to  enable 
him  to  retain  and  use  the  lands,  or  at  his  election  to  con- 
vert them  or  any  part  of  them  by  a  sale  into  money,  and  in 
such  case  to  have  the  interest  or  profit  of  the  principal  dar- 
ing life,  and  at  his  death  the  unsold  lands  and  the  money 
received  for  such  as  may  have  been  sold  to  go  to  feme  plain- 
tiff or  her  children.  The  conveyance  is  made  upon  this 
express  trust,  declared  in  a  contemporary  writing  by  the 
grantor,  and  assented  to  and  agreed  to  be  performed  by 
the  grantee,  in  its  execution  by  both  of  them.  The  estate 
is  accepted  on  the  terms  that  it  shall  be  held  and  disposed 
ef  as  specified  in  the  contract. 

It  has  been  repeatedly  held  in  this  Court  that  trusts  an- 
nexed to  lands  are  not  within  the  statute  of  frauds  and  may 
be  proved  by  parol  with  corroborating  facts,  and  enforced. 
Some  of  the  cases  only  will  be  referred  to.  A  deed  absolute 
on  its  face,  on  such  proof,  was  declared  to  convey  the  estate 
in  trust  for  another.  Taylor  v.  laylor^  1  Jones'  Eq.  246. 
Where  one  paid  the  purchase  money  and  title  was  made  to 
another,  on  an  agreement  that  the  latter  should  hold  for 
the  benefit  of  the  first,  if  not  done  to  delay  or  defraud  credi- 
tors, a  valid  trust  is  created.  Turner  v.  Elford,  5  Jones' 
Eq.  106. 

In  the  case  of  Thompson  v.  Newlin,  3  Ire.  Eq.  338,  the 
facts  summarily  were  these :  The  testatrix  Sarah  Freeman 
bequeathed  her  slaves  to  John  Newlin  whom  she  also  made 
her  executor  with  the  understanding  and  intention  that 
they  should  not  be  held  as  property,  and  for  the  benefit  of 
the  legatee,  but  that  they  should  be  set  free.  The  object  of 
the  bill  was  to  have  the  trust  declared  illegal  and  the  slaves 
held  by  the  legatee  for  the  next  of  kin  of  the  testatrix.  In 
delivering  the  opinion,  Rufpin,  C.  J.,  says :  **  It  would  be  a 
clear  fraud  on  the  testatrix  to  suffer  her  to  suppose  that  the 
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defendant  who  understood  her  wishes  would  carry  them  out 
without  her  inserting  the  directions  in  her  wilU  and  then  to 
set  up  the  will  as  an  absolute  gift»  not  coupled  with  any 
trust  whatever."  In,  the  same  opinion  referring  to  the  case 
of  Cook  V.  Redman^  2  Ire.  Eq.  623,  he  says :  **  We  held  that 
a  private  promise  made  to  the  testator  by  a  legatee  to  hold 
in  trust  for  another  person  was  binding  and  would  be  en- 
forced, and  indeed  that  a  promise  wa9  not  necessary,  but 
that  a  silent  assent  to  the  known  wishes  of  the  testator  was 
sufficient  to  raise  the  trust."  Here  the  trust  is  set  out  in  a 
written  memorial  authenticated  by  the  signatures  of  each 
and  is  not  to  be  ascertained  through  the  uncertain  and  err- 
ing memory  of  witnesses. 

These  authorities  abundantly  show  the  validity  of  the 
trust  attached  to  the  conveyance  of  the  lands  to  the  intes- 
tate and  the  obligation  resting  on  him  to  give  it  full  effect. 
We  have  not  deem  it  necessary  to  consider  the  matters 
mainly  discussed  at  the  bar,  nor  to  inquire  how  far  a  deed 
unconditional  in  terms  may  be  modified  by  a  writing  made 
at  the  same  time  and  operating  as  a  defeasance.  There  \» 
no  mistake  as  to  the  terms  of  the  deed  and  no  correction 
is  csked.  The  title  vests  and  was  so  intended  in  the  intes- 
tate and  he  could  convey  the  same  to  his  vendee.  But  the 
legal  estate  before  such  sale,  and  the  purchase  money  of 
any  that  may  be  S(»ld  are  charged  with  the  trusts  declared  in 
the  agreement,  and  the  plaintiffs  have  the  right  to  enforce 
their  discharge  and  compel  payment  by  the  defendant  out 
of  the  personal  estate  in  his  hantis,  so  far  as  he  has  funds 
applicable  to  the  claim. 

The  locality  of  the  lands  in  another  State  does  not  de- 
prive the  Court  of  its  jurisdiction  to  compel  execution  of 
the  trust  by  acting  upon  the  person  of  the  defendant  and 
the  assets  of  the  intestate  which  have  come  into  his  hands. 
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There  is  no  suggestion  that  they  are  deficient  and  reference 
has  been  asked  to  ascertain  their  amount. 

No  error. 

Per  Curiam.  Judgment  affirmed- 


MARY  H.  HODGES  v.  JERE  W.  SPICER  and  others. 

Deeds  of  Gift—Re-exeGution  of  Lost  Deed — Validity  against  Cre-^ 

ditors— Evidence— Reservation  of  Life  EstateSpecific 

Performance— Estoppel. 

1 .  Where  A  executed  deeds  of  gift  to  B  and  0,  his  two  sons  and  the  deed 
to  B  was  lost  before  registration,  and  afterwards  by  arrangement  0 
conveyed  his  land  to  B,  and  A  executed  a  deed  to  0  for  the  land  ori- 
ginally conveyed  to  B  and  in  substitution  for  the  first  deed,  reserving 
to  himself  a  life  estate  therein ; 

It  teas  held,  that  if  the  original  deeds  to  B  and  C  were  valid  as  to  credi- 
tors when  made,  no  subsequent  exchange  [between  them  would  affect 
the  rights  of  creditors ;  and  further,  that  the  deed  to  C  relates  back 
to  the  date  of  the  deed  to  B  which  was  lost,  notwithstanding  the 
reservation  therein  of  a  life  estate  by  A. 

2.  In  such  case,  upon  an  issue  as  to  the  validity  of  the  deeds  against 
creditors,  the  inquiry  as  to  whether  or  not  the  grantor  reserved  pro- 
perty sufficient  and  available  for  the  satisfaction  of  his  debts,  should 
be  confined  to  the  date  of  the  original  deeds. 

3.  In  such  case,  creditors  of  A  can  not  complain  of  the  reservation  of  a 
life  estate  by  him  in  the  second  deed. 

4.  The  rule  that  equity  will  not  compel  a  specific  performance  of  a 
contract  not  founded  on  a  valuable  consideration,  is  confined  to  exe- 
cutory contracts  or  promises  which  rest  in  fieri, 

5.  A  reserration  in  a  deed  that  the  grantor  "  is  to  retain  possession  of 
the  above  described  lands  during  his  natural  life  or  so  long  as  he  may 
desire  ii  for  his  own  use  and  benefit"  confers  a  life  estate  on  the 
grantor. 
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6,  The  declaradon  of  %  grantor,  m«d«  at  a  time  sobsec^ueiit  to  the  exe- 
cution of  the  deed,  is  not  evidence  against  the  granteeu 

7.  Where  the  grantees  under  a  deed  of  gift  were  present  at  a  sale  of 
the  land  under  execution  against  the  grantor  and  made  no  claim  to 
the  land ;  It  was  held,  that  they  are  not  thereby  estopped  from  assert- 
ing their  title* 

(Hummer  v.  Baskerville,  1  Ire.  Eq.  252  ;  McCain  v.  Hill,  2  Ire.  Eq.  176 ; 
Hodges  v.  Hodges,  2  Dev.  &  Bat.  Eq.  72 ;  Terrell  v.  Terrell,  69  N.  C. 
66;  West  v.  Tilghman,  9  Ire.  168 ;  Ward  v.  Saunders,  6  Ire.  882 ; 
Williams  v,  Clayton,  7  Ire.  442,  cited  and  approved.) 

Civil  Actioii  to  recover  Land  tried  at  Spring  Term,  1877, 
of  Onslow  Superior  Court,  before  Seymour j  J, 

The  material  fiacts  are  embodied  in  the  opinion  of  this 
Court  The  jury  rendered  a  verdict  in  favor  of  defendants, 
and  His  Honor  upon  a  question  of  law  reserved  gave  judg- 
ment for  the  plaintiff  and  the  defendants  appealed. 

Messrs.  A.  G.  Hubbard  and  H.  JR.  Komegay,  for  plaintiff. 
Messrs.  W.  A.  Allen  and  D.  L.  Russell,  for  defendants. 

Bynum,  J.  By  a  family  arrangement  and  for  the  pur- 
pose of  advancing  his  children  in  life,  on  the  13th  day  of 
February,  1863,  John  F.  Spicer,  the  father,  by  deeds  duly 
executed,  conveyed  to  his  son  John  D.  Spicer  the  eastern 
half  of  the  land  in  controversy,  and  to  Jere  W.  Spicer, 
another  one,  the  western  half.  After  the  return  of  Jere 
from  the  army  in  1865,  the  brothers  exchanged  their  lots 
and  John  D.  conveyed  his  eastern  half  to  Jere  by  deed,  and 
the  deed  to  the  western  half  made  by  the  father  to  Jere  hav- 
ing been  lost  before  registration,  by  another  arrangement  of 
all  parties  and  in  pursuance  of  the  contract  of  exchange, 
John  F.  Spicer,  the  £ather,  executed  another  deed  for  the 
western  half  of  the  land  to  John  D.  Spicer.  This  latter  deed 
was  made-  the  14th  of  October,  1865,  and  was  intended  by 
the  parties  as  a  substitution  for  the  lost  deed  of  1863. 
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At  the  time  these  deeds  of  1863  and  1865  were  executed, 
the  bargainor  John  F.  Spicer  was  indebted  to  the  plaintiff 
as  the  surety  of  one  Sanders  for  the  sum  of  three  thousand 
dollars  or  thereabout ;  which  debt  was  reduced  to  judg- 
ment against  the  principal  and  surety  in  1869,  and  in  1871 
a  levy  on  and  sale  of  all  the  land  so  conveyed  and  alleged 
to  be  the  land  of  John  F.  Spicer,  was  made  by  the  sheriff 
and, a  deed  therefor  was  executed  to  the  purchaser  who  is 
the  plaintiff  in  the  action  and  brings  this  suit  for  the  re- 
covery of  the  same. 

On  thfe  trial  it  was  conceded  by  the  defendants  that  their 
deeds  coiild  not  be  supported  as  conveyances  for  valuable 
consideration,  but  they  alleged  that  they  were  prepared  to 
show  that  at-  th^  time'  of  making  them  in  1863  John  F. 
Spicer  retfiliied  property  fully  sufficient  and  available  for 
the  satisfaction  of  iiis  then  creditors.  Bat.  Rev.,  ch.  50,  §  3. 
Two-issues  were  thereupon  submitted  to  the  jury,  first,  did 
the  bargainor,  when  he'  executed  the  deeds,  retain  property 
fully  suflScient  and  available  for  the  satisfaction  of  his 
debts,  and  second,  if  so  did  he  execute  said  deeds  in  good 
ftfith  6t  with  an  intent  to  delay,  hinder  or  defraud  his  cred- 
itors, or  to  gain  sbine  ease  or  advantage  for  himself. 
c  TFlie.defendants'  evidence  upon  the  first  issue  was  confined 
'tc  the  VftWe  ef  the-^bargainor*s  property  at  the  time  of  the 
execution  of  the  deeds  of  February,  1863  ;  while  the  plain- 
tiff contended -that  the  inquiry  should  be  conrfined  to  the 
date  of  the  last  d-eed — October,  1865 — upon  the  ground, 
first,  that  the  latter  deed  was  a  new  contract  and  could  have 
no  relation  back  to  the  date  of  the  lost  deed,  because  it  con- 
veyed a  different  estate  atid  to  a  different  person,  the  lost 
deed  being  made  to  Jere,  while  the  substituted  one-  was 
made  to  John  D.  Spicer,  and  while  the  lost  deed  contained 
no  reservation,  and  the  substituted  deed  contained  a  reser- 
vation of  an  estate  to  the  grantor.  The  Court  admitted  the 
evidence  and  that  is  the  ground  of  one  exception. 
15 
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1.  If  the  deeds  of  1863  to  the  two  sons  were  valid  as  ta 
creditors  when  made,  no  subsequent  exchange  between  the 
sons  of  the  parts  conveyed  could  aflfect  their  creditors,  and 
if  the  substituted  deed  of  1865,  reserved  an  estate  to  the 
grantor,  clearly  the  creditors  can  not  complain,  for  the  estate 
so  reserved  became  liable  to  execution,  and  instead  of 
diminishing  increased  the  assets  of  the  debtor.  If  one  of 
the  sons  consented  to  yield  back  a  part  of  the  estate  origi- 
nally conveyed,  the  creditors  have  no  cause  of  complaint 
for  that  which  is  for  their  benefit. 

The  principal  question  then  recurs, — does  the  deed  of 
1865  relate  back  for  the  purpose  of  this  case  to  the  date  of 
the  lost  deed  ?  If  the  grantee  in  the  lost  deed  had  the  right 
in  a  Court  of  Equity  to  set  up  the  lost  deed  and  compel  the 
grantor  to  execiite  another  in  its  place,  the  grantor  thereby 
had  the  right  to  do  voluntarily  what  a  Court  of  Equity 
would  compel  him  to  do.  The  general  rule  is  that  equity 
will  not  compel  a  specific  performance  of  a  contract  not 
founded  on  a  valuable  consideration.  But  a  distinction  is 
drawn  between  executory  contracts  or  promises  which  rest 
injierif  and  those  agreements  which  are  ezecutedi  the  one 
class  being  enforceable  only  when  founded  on  a  valuable 
consideration,  and  the  other  requiring  no  consideration  or- 
only  a  meritorious  one,  as  a  provision  for  children  for  ex- 
ample.  •*  If,"  says  Adams,  79,  80,  "  the  donor  has  perfected 
his  gift  in  the  ^ay  which  he  intended  sq  that  there  is  noth- 
ing left  for  him  to  do  and  nothing  which  he  has  authority 
to  countermand,  the  donee's  right  is  enforceable  as  a  trust 
aud  the  consideration  is  immaterial.  Such  for  instance  is 
the  caae  where  an  instrument  of  gift  has  been  fully  exe- 
cuted although  retained  in  the  donor's  possession."  These 
principles  we  think  govern  our  case,  and  authorize  a  Court 
of  Equity  to  compel  the  grantor  in  a  yoluntary  deed,  to- 
^hom  it  was  after  executioa  redelivered  for  safe  keeping^, 
and  by  whom  it  was,  lost,  (w^ch  is  our  case)  to  execviter 
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another  of  the  same  import.  The  parties  have  done  them- 
selves what  equity  would  have  compelled  them  to  do  under 
its  powers  to  enforce  specific  performance.  Plummer  v. 
Baska-ville,  1  Ire.  Eq.  252 ;  McCain  v.  Hill,  2  Ire.  Eq.  176; 
Hodges  w.  Hodges,  2  Dev.  &  Bat.  Eq.  72.  The  deed  in  this 
case  has  relation  back  to  that  of  1863. 

2.  The  deed  of  1865  from  John  F.  to  John  D.  Spicer, 
contained  this  clause:  "It  is  understood  and  agreed  that 
the  said  John  F.  Spier  is  to  retain  possession  of  the  above 
described  lands  and  premises  during  his  natural  life,  or  so 
long  as  he  may  desire  it  for  his  own  use  and  benefit."  This 
clause  was  added  after  the  execution  of  the  deed  proper, 
but  was  executed  at  the  same  time  and  with  the  same  for- 
malities as  the  deed,  and  must  have  the  same  effect  as  if  it 
had  been  incorporateid  in  the  deed  at  its  proper  place.  We 
have  before  seen  that  if  the  effect  of  this  reservation  is  to 
give  a  legal  estate*  to  the  grantor,  it  is  for  the  advantage  of 
his  creditors,  and  the  plaintiff  has  no  cause  of  complaint 
But  the  defendants  insist  that  it  has  no  such  legal  operation 
at  least  to  the  extent  of  giving  a  life  estate  to  the  grantor. 
As,  however,  the  defendants  accepted  the  deed  and,  as  the 
proof  is,  assented  to  all  its  provisions,  they  must  be  content 
with  such  estate  as  the  deed  by  a  proper  construction  con- 
veyed t<)  John  D.  Spicer.  The  hitch  is  upon  the  alterna- 
tive words  used  in  the  reservation  **  during*  his  natural 
life,  or  so  long  as  he  may  desire  it,"  the  defendants  contend- 
ing' tbat^  this  language  at  most  gives  the  grantor  only  an 
^edtate  at  will,  which  is  not  the  subject  of  execution  sale. 
A  freehold  for  life  is  defined  to  be,—''  An  estate  in  posses- 
sion, remainder  or  reversion  in  corporeal  or  incorporeal 
hendditaments,  held  for  life,  or  for  some  uncertain  interest 
created:  by  will  c^4>y  some  mode  of  conveyance  capable  of 
transferringiten^ertftte  of  liteehokl,  wbicli  may  last  the  life 
of  the  devisee  or  grantee,  or  some  other  person-''  Uncer- 
tainty of  duration  is  thus  seen  to  be,  though  not  an  essen- 
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tial,  yet  a  common  property  of  a  freehold  estate.  If  for 
instance  an  estate  is  granted  to  a  woman  dum  sola  fait,  or 
durante  viduitate^  or  quamdiu  se  bene  gesserit^  or  to  a  man 
and  woman  during  coverture,  or  as  long  as  the  grantee  will 
dwell  in  such  a  house,  or  so  long  as  he  pay  a  certain  sum 
of  money,  or  for  any  Jike  uncertain  time — tempm  indetenni- 
naium,  as  Bracton  calls  it — in  all  these  cases,  if  it  be  of  ands 
or  tenements  in  judgment  of  law,  the  lessee  has  an  estate 
for  life  because  possibly  they  might  and  probably  would  be 
co-extensive  with  the  life  of  the  grantee,  thus  constituting 
a  distinction  among  estates  for  life,  which  are  divisible  into 
estates  for  life  absolute,  and  estates  for  life  determinable. 
Wharton's  Conveyancing,  41;  Co.  Litt.  42(a);  1  Cruise 
by  Greenl.  102  ;  2  Bl.  ch.  8 ;  Terrell  v.  Terrell,  69,  N.  C,  56. 

Upon  authority  therefore  the  grantor  had  a  life  estate 
in  the  western  half  of  the  lands  conveyed  to  J#hn  D.  Spi- 
cer by  the  deed  of  1865,  and  so  the  Court  held  upon  the 
question  of  law  reserved,  and  to  that  extent  gave  judgment 
against  the  defendants,  and  from  that  judgment  the  defen- 
dants appealed  to  this  Court.  The  issues  of  fact  were 
found  in  favor  of  'the  defendants,  and  the  exceptions  of 
the  plaintiff  taken  during  the  progress  of  the  trial  will 
be  disposed  of  in  the  next  case,  which  is  here  upon  her 
appeal.  '  > 

No  error. 

Per'Curiam.  Judgment  affirmed. 

NoTE.^-In  a  case  betwen  the  same  parties  upon  the  plain- 
tiff's appeal : —  ^ 

Bynum,  J.  In  the  previous  case  between  the  same  parties 
decided  at  this  term  upon  the  defendants'  appeal,  the  main 
question  involved  in  the  action  was  disposed  of,  and  it  was 
there  held  that  John  F.  Spicer  under  the  deed  of  1865  re- 
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tained  a  life  estate  in  the  one  half  of  the  land  in  dispute, 
and  that  for  the  purpose  of  this  action  that  deed  was  to  be 
considered  as  having  been  executed  as  of  the  date  of  the 
lost  deed,  for  which  it  was  intended  to  be  a  substitute.  The 
inquiry  for  the  jury  was  therefore  properly  directed  to  the 
value  of  the  grantor's  estate  retained  at  the  date  of  the  exe- 
cution of  the  deeds  of  1863,  and  the  good  faith  with  which 
he  made  these  deeds. 

Upon  the  trial  the  plaintiff  attempted  to  show  that  John 
F.  Spicer,  the  grantor,  was  in  possession  of  the  Bermuda 
Island  (being  apart  of  the  land  in  suit)  in  1867  or  1868,  by 
evidence  that  he  received  some  rent  from  that  place  in  these 
years,  though  he  himself  did  not  occupy  the  land.  He  then 
put  this  question  to  the  witness :  Did  you  hear  John  F. 
Spicer  at  any  time  in  1867  or  '68,  say  for  what  purpose  he 
had  made  the  sale  of  land  in  question  ?  The  counsel  stated 
his  purpose  to  be  to  show  that  the  grantor  retained  an  in- 
terest in  the  Bermuda  Island.  Upon  objection  the  question 
was  ruled  out  The  declarations  of  a  person  who  has  exe- 
cuted a  deed  at  a  time  subsequent  to  such  execution  are  not 
evidence  against  the  grantee.  Ward  v.  Saunders^  6  Ire. 
382 ;  WiUiams  v.  Clayton^  7  Ire.  442.  Moreover  the  grantor 
as  we  have  decided  did  retain  a  life  estate  in  one  half  the 
Island,  and  had  the  right  both  to  receive  rent  for  it  or  to 
reside  upon  the  Island. 

2.  The  counsel  for  the  plaintiff  asked  the  Court  to  charge 
the  jury  that  by  being  present  at  the  execution  sale  under 
which  the  plaintiff  purchased,  and  not  making  any  claim  to 
the  land,  the  defendants  were  estopped  from  asserting  any 
title.  The  Court  decided,  first,  that  there  was  no  evidence 
that  the  defendants  were  present  at  the  sale,  and  second, 
that  if  they  had  been,  they  were  not  so  estopped.  That 
ruling  certainly  gives  the  plaintiff  the  benefit  of  the  point. 
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The  law  is  with  His  Honor.     West  v.  Tilghman,  y  Ire.  163. 
The  verdict  of  the  jury  was  for  the  defendants. 
No  error. 

Per  Curiam.  Judgment  affirmed. 


*  W.  C.  WHITSETT  v.  W.  J.  FOREHAND  and  wife. 
Deed — Probate  and  Registration^Contraet— Damages. 

1.  The  '*  Cherokee  Nation*'  is  a  territory  within  the  meaning  of  the 
statute,  (Bat.  Rev.  ch.  35,  §  8.) 

2.  The  certificate  of  the  "Chief  of  the  Cherokee  Nation,"  under  its 
great  seal,  that  a  Judge,  before  whom  the  probate  of  a  deed  is  taken, 
is  such  Judge  &c,  is  sufficient  to  entitle  the  deed  to  probate  and  re- 
gistration in  this  State.  The  word  **  Governor"  in  the  statute  must 
be  taken  to  mean  the  Chief  Executive  Officer  of  aStat«  or  Territory, 
having  its  great  seal. 

8.  In  an  action  on  a  note  for  a  certain  sum  solvable  in  cotton  at  a  cer- 
tain price  per  pound,  the  plaintiff  is  entitled  to  recover  as  damages  for 
the  non-delivery  of  the  cotton,  the  market  value  of  the  quantity  of 
cotton  deliverable  under  the  contract  at  the  time  the  same  ought  to 
have  been  delivered. 

Civil  Action  to  foreclose  a  Mortgage  heard  at  January 
Special  Term,  1878,  of  Wayne  Superior  Court,  before 
EurCj  X 

The  plaintiff  and  his  wife  contracted  to  sell  to  W.  J. 
Forehand  a  tract  of  land,  and  delivered  him  a  deed  there- 
for, which  deed  it  was  alleged  was  never  properly  acknow- 
ledged and  proved.     The  title  to  the  land  was  in  the  plain- 

♦  Faircloth,  J.  having  been  of  counsel  did  not  sit  on  the  hearing  of 
this  case. 
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tiff's  wife.  On  the  4th  of  July  1872,  the  defendants 
executed  three  notes  for  $261  each,  payable  in  cotton  at 
sixteen  cents  per  pound,  due  respectively,  December  1st, 
1873,  '74,  75,  for  the  land,  and  secured  the  payment  by  a 
mortgage  thereon.  When  the  first  note  fell  due  the  de- 
fendants refused  to  pay  because  of  the  alleged  defect  in  the 
title  as  aforesaid,  and  on  the  8th  of  September,  1874,  the» 
plaintiff  brought  this  action  to  foreclose  the  mortgage. 

The  defendants  answered  alleging  as  a  defence  and 
counter  claim,  that  they  were  damaged  by  reason  of  said 
defective  deed,  and  demanded  judgment, — that  the  said 
notes  and  mortgage  be  surrendered  for  cancellation,  if  the 
plaintiff  and  his  wife  should  fail  to  make  and  acknowledge 
a  proper  deed ;  that  the  plaintiff  and  wife  do  make  such 
deed ;  and  for  five  hundred  dollars  damages. 

The  plaintiff  filed  no  reply,  but  prepared  a  deed  which 
he  and  his  wife  signed  and  acknowledged  before  Samuel 
M.  Taylor,  who  was  certified  by  William  P.  Ross,  Chief  of 
the  Cherokee  Nation,  to  be  a  Judge  of  the  Circuit  Court 
for  the  Southern  Judicial  Circuit  of  the  Cherokee  Nation, 
it  being  a  Court  of  Law  of  Superior  Jurisdiction  at  the 
time  of  taking  said  acknowledgment.  The  private  exami- 
nation of  the  wife  is  in  the  usual  form.  [The  plaintiff  was 
a  resident  of  Missouri  at  the  time  the  contract  was  made, 
but  is  now  living  in  some  other  western  State.]  The  deed 
was  sent  to  the  plaintiff's  attorney  by  mail,  and  after  its 
receipt  by  him  filed  among  the  papers  in  this  action, — ^the 
defendants  refusing  to  accept  it,  for  that,  it  was  not  properly 
proved. 

His  Honor  being  of  opinion  that  the  probate  of  the  deed 
was  sufficient,  ordered  it  to  be  registered,  and  gave  judg- 
ment for  the  plaintiff  for  the  amount  of  the  note  and 
interest,  and  directed  the  clerk  to  sell  the  land  in  satisfac- 
tion thereof,  from  which  ruling  the  defendants  appealed. 
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Mr.  S.  W.  IsUr,  for  plaintiff. 

Mr.  H.  F.  GhraingeTy  for  defendants. 

Reade,  J.  The  deed  in  question  was  acknowledged  hj 
the  makers,  husband  and  wife,  before  a  Judge  of  the  Su- 
perior Courts  in  the  Cherokee  Nation,  where  they  resided,, 
iind  the  wife's  private  ex&mination  taken,  and  the  probate 
and  private  examination  properly  certified  by  him.  No 
question  is  made  about  that.  But  the  proof  that  he  was 
such  Judge,  instead  of  being  the  certificate  of  the  Grovernor 
of  the  territory,  is  the  certificate  of  the  "  Chief  of  the 
Cherokee  Nation,"  under  the  great  seal  of  the  Cherokee^ 
Nation. 

The  question  is,  whether  that  is  sufficient  to  admit  the 
deed  to  probate  and  registration  in  this  State  in  the  county 
where  the  land  lies.  Our  statute  provides  that  "  when  any 
deed  concerning  lands  in  this  State  *  *  *  shall  have  been 
executed,  and  it  may  be  desired  to  take  the  acknowledg- 
ment or  probate  thereof  out  of  the  State,  but  within  the 
United  States,  it  shall  be  lawful  for  any  Judge  of  a  Supreme, 
Superior  or  Circuit  Court  within  the  State  or  territory 
where  the  parties  may  be,  to  take  the  probate  *  *  *.  And 
the  certificate  of  such  Judge  with  the  certificate  of  the 
Governor  of  the  State  or  territory  annexed  to  such  deed," 
<S:;c.,  that  he  was  such  Judge  shall  be  sufficient  to  admit  the 
deed  to  probate  and  registration  in  this  State.  Bat.  Rev. 
ch.  35.  §  8. 

It  was  discussed  before  us  whether  the  Cherokee  Nation 
is  to  be  considered  a  State  or  a  territory  or  a  foreign 
nation.  Its  status  is  anomalous.  It  is  certainly  not  a  foreign 
nation,  but  is  a  part  of  the  United  States  territory,  using 
territory  in  its  general  sense.  It  is  not  a  State  in  the 
sense  in  which  the  other  States  are  called.  Nor  yet  is  it  an 
organized  territory  as  the  organized  territories  are.  And 
yet  it  is  a  territory  of  the  United  States  set  apart  for  the- 
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Cherokee  Kation  with  an  organized  goyernment,  legislative, 
executive  and  jadicial,  under  the  protection  of  the  United 
States  goyernment,  and  under  its  tutelage  and  guardianship. 
And  for  the  purposes  now  under  consideration  it  must  be 
considered  a  *'  territory"  **  within  the  United  States.'* 

Taking  it  to  be  a  ^'territory"  within  the  sense  of  our 
statute,  still  it  is  objected  that  the  certificate  is  not  by  the 
"Governor"  of  the  territory.  It  is  the  proceeding  before 
the  Judge  and  his  certificate  that  constitute  the  probate. 
The  only  object  of  the  Governor's  certificate  is  to  prove  to 
our  Courts  here  that  he  was  a  Judge.  That  can  best  be 
done  by  the  chief  executive  officer  of  a  State  or  territory 
who  carries  its  great  seal,  and  such  officer  is  in  the  United 
States  called  Governor^  except  in  the  Cherokee  Nation  where 
he  is  called  Chief.  He  is,  however,  the  Governor  of  the 
^'Nation,"  and  carries  its  seal.  The  Governors  of  the  States 
are  frequently  called  chief  executive  officer,  chief  magistrate,, 
commander-in-chief.  And  so  we  say  king,  sovereign,  mon- 
arch, designating  the  same  officer  and  office. 

Giving  to  our  statute  a  liberal  and  useful  construction,  it 
means  the  chief  executive  officer  in  the  State  or  territory 
bearing  the  great  seal.  There  is  no  officer  in  the  Cher- 
okee Nation  called  Governor,  so  far  as  we  know.  And 
the  "Chief"  discharges  the  duties  which  usually  pertain  to 
the  office  of  Governor.  The  "Chief"  is  therefore  for  our 
purposes  Governor. 

2.  The  bond  in  question  dated  the  4th  of  July,  1872,  and 
payable  December,  1873,  together  with  two  others  like  it, 
except  that  they  were  payable  December,  1874,  and  De- 
cember, 1875,  were  given  as  the  price  of  the  land  in  ques- 
tion. It  will  be  observed  that  they  are  not  solvable  in 
money,  but  in  cotton  at  sixteen  cents  a  pound.  The  under- 
taking is  that  as  each  of  the  bonds  falls  due,  the  defendants 
are  not  to  pay  the  plaintitf  $261,  but  so  much  cotton  as  at 
sixteen  cents  a  pound  will  amount  to  that  sum — say  1631 
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pounds.    It  matters  not  what  might  be  the  market  price  of 
the  cotton,  the  contract  price  must  govern. 

When,  therefore,  the  bond  in  question  fell  due  in  Decem- 
ber, 1873,  it  was  the  duty  of  the  defendant  to  deliver  to  the 
plaintiff,  say  1631  pounds  of  cotton,  and  on  failure  to  do  so, 
to  pay  him  such  damage  us  he  sustained,  viz.,  the  market 
value  of  the  cotton  at  the  time  when  he  ought  to  have  de- 
livered it.  Whether  the  market  value  of  the  cotton  at  that 
time  was  more  or  less  than  sixteen  cents  was  an  accident  to  . 
enure  to  the  advantage  of  one  or  the  other  as  the  case  might 
be.  And  this  was  evidently  the  understanding  of  the  parties, 
because  they  could  not  have  supposed  that  the  market  price 
of  cotton  would  be  precisely  the  same  in  December  of  three 
successive  years. 

But  the  defendants  offer  as  an  excuse  for  not  delivering 
the  cotton  at  the  time  when  the  bond  fell  due,  December, 
1873,  that  the  plaintiff  had  not  made  or  tendered  them  a  good 
and  sufficient  title  to  the  land.  That  was  a  good  excuse,  if 
true.  And  it  seems  to  have  been  true  up  to  the  time  when 
the  deed  now  in  question  was  tendered.  That  time  is  not 
stated.  Its  date  is  the  12th  of  May,  1875.  The  judgment 
below  was  for  the  amount  in  the  face  of  the  bond.  In  this 
there  was  error.  It  should  have  been  for  the  damage  sus- 
tained for  the  breach  of  the  contract  at  the  time  of  the 
breach  and  interest  thereon. 

There  is  error.  Judgment  reversed,  and  the  case  re- 
manded to  be  proceeded  in  according  to  law. 

Error. 

Per  Curiam.  Judgment  reversed. 
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♦TODD,  SCHENCK  &  CO.  v.  E.  R.  OUTLAW. 


Mortgage—Defeetive  Registration^'Notiee—Praetiee—Plea  of 
Pendens — Mortgage  to  Secure  Future  Advancements. 


Lis 


1.  The  registration  of  a  mortgage  deed  executed  without  the  State,  the 
execution  whereof  is  not  proved  according  to  law,  (Bat.  Rev.  ch.  85, 
§  §  7,  8,)  is  ineffectual  to  pass  title  against  creditors  or  subsequent 
purchasers  for  value. 

2.  Such  registration  does  not  have  the  effect  of  actual  or  constructive 
notice  of  the  existence  of  the  mortgage  deed,  so  as  to  affect  a  subse- 
quent purchaser  for  value. 

5.  A  mortgage  deed,  defectively  registered,  does  not  create  an  equity 
in  the  mortgagee  which  follows  a  deed  from  him  and  attaches  itself 
to  the  legal  estate  in  a  subsequent  purchaser  from  the  mortgagor. 

4.  A  party  to  an  action  who  desires  to  claim  the  protection  of  a  notice 
by  lis  pendens,  must  in  his  pleadings  specifically  set  forth  and  claim 
the  benefit  of  such  plea. 

5,  A  mortgagee  is  a  purchaser  for  value,  and  whether  the  considera- 
tion is  adequate  or  not  will  not  affect  the  legal  title ;  Therefcrey  where 
the  plaintiffs  took  a  mortgage  from  A  to  secure  future  advance- 
ments, there  being  a  prior  mortgage  to  B,  the  defendant's  grantor, 
defectively  registered  ;  It  was  held,  that  if  after  the  execution  of 
plaintiffs'  mortgage,  and  before  they  had  made  any  part  6t  or  all  the 
advancements  stipulated,  they  had  been  fixed  with  notice  of  defen- 
dant's equity,  any  advancements  subsequently  made  by  them  would 
have  been  made  at  their  peril ;  but  if  they  were  unaffected  with  no- 
tice before  they  paid  out  their  money,  their  legal  title  must  prevail 
as  a  security  for  re-payment. 

iWUliaTfis  V.  Orifflriy  4  Jones  31 ;  Burnett  v.  Thompson,  3  Jones  113  ; 
Lambert  v.  Lambert,  11  Ire.  162 ;  Carrier  v.  Hampton,  lb.  307  ;  jRob- 
inson  v.  WiUoughby^  70  N.  C.  358 ;  Flemming  v.  Burgin,  2  Ire.  Eq 
584  ;  Leggett  v.  Bullock,  Busb.  283  ;  Polk  v.  Gallant,  2  Dev.  &  Bat. 
Eq.  395  ;  Winbom  v.  OorreU,  3  Ire.  Eq.  117  ;  DeCourcy  v.  Barr,  Busb 
Eq.  181 ;  Derr  v.  Bellinger,  75  N.  C.  800  ;  Baird  v.  Baird,  Phil.  Eq. 
317  ;  Badger  v.  Danul,  77  N.  C.  251 ;  RoUins  v.  Henry,  78  N.  C.  842  ; 
SmaU  V.  Small,  74  N.  C.  16,  cited,  commented  on  and  approved.) 

*  Smith,  0.  J.  did  not  sit  on  the  hearing  of  this  case. 
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Civil  Actiok  to  recover  Land,  tried  at  Spring  Term, 
1877,  of  Bbrtib  Superior  Court,  before  Eure,  J. 

The  plaintiffs  claim  under  a  mortgage  executed  to  them 
by  one  Vemoy,  to  secure  advances  for  agricultural  purpose* 
on  the  2nd  of  March,  1874,  and  duly  recorded  on  the  lOtb 
of  that  month.  The  defendant  claims  as  a  purchaser  under 
a  decree  of  foreclosure  of  a  mortgage  of  the  same  land  exe- 
cuted by  said  Vemoy  and  wife  on  the  16th  of  February, 
1866,  to  one  Bond  (vendor  and  mortgagee)  to  secure  the  un- 
paid balance  of  the  purchase  money  of  the  land.  The  execu- 
tion of  this  latter  mortgage  was  acknowledged  before  one 
John  J.  Hombeck,  a  Justice  of  the  Peace  of  Ulster  county. 
New  York,  as  certified  by  N.  Williams,  the  clerk  of  said 
county.  At  the  May  Term,  1866,  of  the  Court  of  Pleas  and 
Quarter  Sessions  of  Bertie  county.  North  Carolina,  where  the 
land  is  located,  the  following  proceedings  were  had  in  rela- 
tion to  the  mortgage : — 

State  of  North  Carolina,    )      .,      m  ^oc.-* 

Bertie  County.  [      ^^y  Term,   186b. 

This  mortgage  from  Milford  Vernoy  and  wife  Martha,  to 
Lewis  T.  Bond,  was  exhibited  in  open  Court  and  ordered  to 
be  registered  together  with  the  certificate  of  John  J.  Hom- 
beck, a  Justice  of  the  Peace  of  Ulster  county.  New  York, 
and  of  N.  Williams,  clerk  of  Ulster  county.  New  York. 

(Signed)  W.  P.  Gurley,  Probate  Judge. 

Upon  this  certificate  and  order,  the  mortgage  was  regis- 
tered in  May,  1866. 

It  was  insisted  by  the  defendants,  that  this  registration, 
though  not  regular  in  form,  was  sufficient  to  pass  the  title, 
and  that  if  the  probate  and  registration  were  defective  for 
that  purpose,  yet  the  registration  was  notice  to  all  the  world 
of  the  existence  of  the  incumbrance,  and  thai  the  plaintiffs 
therefore  purchased  subject  to  the  lien. 

His  Honor  being  of  opinion  with  defendant,  gave  judg- 
ment accordingly,  and  the  plaintiffs  appealed. 
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Messrs.  D,  A.  Barnes  and  J.  B.  Batchelor^  for  plaiutiffs. 
Messrs.  P.  H.  'Winston  and  Gilliam  ^  Gatling,  for  defen- 
dant. 

Bynum,  J.  (After  stating  the  case  as  above)  1.  The 
statute  provides  that  "  no  deed  of  trust  or  mortgage  for  real 
or  personal  estate  shall  be  valid  at  law  to  pass  any  property 
as  against  creditors  or  purchasers  for  a  valuable  considera- 
tion, from  the  donor,  bargainor  or  mortgagor,  but  from  the 
registration  of  such  deed  of  trust  or  mortgage  in  the  county 
where  the  land  lieth."  Bat.  Rev.  ch  35,  §  12.  How  mort- 
gages executed  without  the  State,  for  lands  lying  within 
the  State,  shall  be  proved  without  the  State  before  they  can 
be  duly  registered,  is  prescribed  by  statute,  Bat.  Rev.  ch. 
85,  §§  7,  8,  and  it  is  sufficient  to  say  the  mortgage  from 
Vemoy  to  Bond  has  not  been  probated  as  the  law  directs, 
and  that  upon  such  probate  it  was  not  entitled  to  registra- 
tion. Until  a  deed  is  proved  in  the  manner  prescribed  by 
the  statute,  the  public  register  has  no  authority  to  put  it  on 
his  book ;  the  jfrobate  is  his  wtorant  atid  his  only  warrant 
for  doing  so.    ■  Williams  v.  Griffin,  4  Jones  31  ;*  Burnett  v. 

Thompson,  3  Jones  118  :  11  Ire.  162 ;  Carrier  v.  Hampton^  11 
Ire.  307.  Not  having  been  duly  proved,  the  registration 
was  ineffectual  to  pass  the* title  as  against  creditors  or  pur- 
chasers. -'Modinson  v.  Willoughbyy  70  N.  C.  358  ;  2  Ire.  Ecj. 
584;  Busb.  Eq.  283. 

2.  Does  such  a  registration  as  this  have  the  effect  of  notice 
to  the  world  of- the  mortgage  from  Vernoy  to  Bond,  so  as  to 
affect  a  subsequent  purchaser?- 

-  The  mortgage  from  Vernoy  to  the  plaintiffs  had  the  effect 
of  passing  the  legal  title,  and- if  the  registration  of  themort 
gage  to  Bond  did  not  impart  notice  to  the  plaintiffs,  they 
will  hold  the  land  discharged  of  any  prior  equity;  Polk  v. 
GaUoM^  2  Dev.  ife  Bat.  Eq.  395 ;  Wmhorn  v.  Gmrell,  3  Ire. 
Eq.  117.    It  is  in  cases- where  actual  notice  is  so  clearly  es- 
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tablished  as  to  make  it  fraudulent  in  the  purchaser  to  take 
and  register  a  conveyance  in  prejudice  of  the  known  title  of 
another,  that  the  registered  deed  will  be  permitted  to  be 
aflfected.  With  this  limitation  it  is  only  a  duly  registered 
mortgage  that  will  affect  the.  subsequent  purchaser  with 
notice.  Flemming  v.  Burgin,  2  Ire.  Eq.  584 ;  Leggett  v.  BvUocky 
Busb.  283;  Robinson  y.  WiUoughby,  70  N.  C.  858.  It  is  not 
pretended  that  the  plaintiffs  had  any  such,  or  other  notice 
than  that  which  might  have  been  derived  from  the  imper- 
fect registration  of  the  prior  mortgage.  That  a  mortgage 
registered  in  a  manner  not  authorized  by  law  is  neither  ac- 
tual nor  constructive  notice,  is  decided  in  DeGonrcg  v.  Barr^ 
Busb.  Eq.  181.  Barr  executed  three  mortgages.  "The  third 
mortgagee  sought  to  redeem  the  first  aud  avoid  the  second 
mortgage  upon  the  ground  that  though  registered  prior  to- 
his  own,  it  was  upon  an  insufficient  probate,  aud  tJierefore 
inoperative  f^  to  him.  The  defect  of  probate  consisted  only 
in  this,  that  though  taken  in  regular  form  before  a  duly  ap- 
pointed commissioner  for  the  State,  resident  in  New  York,, 
the  deed  proved,  was  the  deed  of  a, resident  of  this  State,  for 
land  in  this  State,  whereas  the  statute  only  authorized  the 
commissioner  to  take  probate  of  deedp  of  non-residents  Ix^  i 
was  insisted  in  that  case,  as  it  has  been  here,  that  this  mort- 
gage was  spread  upon  the  record,  and  for  all  useful  pttipbaea 
had  the  same  notoriety  as  if  it  had  been  duly  proven,  so  that 
it  was  urged  the  objection  was  merely  technical.  But  the 
Court  said  that  what  was  net  done  in  due  fbrm  was  not  done 
at  all  in  contemplation  of  law,  and  that  the4>laintiff  there-, 
fore  might  stand  <»n  legal  rights  and  seize  a  plank  in  a  ship. 
wreck.  It  was  also  held  th^t  the  adjudication  of  the  ckirk 
that  the  deed  was  duly  proved,  will  not  aid,  whe^  t^he  oetr 
tificate  of  the  commissioner  is  annexed  to  the  ileed  and. 
shows  that  he  was  incompetent  to  take  the  probate.  Th^ 
same  rule  as  to  actual  and  constructive  notice  previ^ila  in 
thotfe  States  where  registry  laws  are  similar  to  ours;  tfaeiff 
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Courts  holding  that  express  notice  of  an  unrecorded  mort- 
gage will  not  invalidate  one  which  is  duly  recorded.  Sian- 
sdl  V.  Roberts,  13  Ohio,  148 ;  Mayham  v.  Coombs,  14  Ohio, 
428 ;  LeNeve  v.  LeNeve,  1  S.  L.  0.  American  notes.  Coot's 
Law  of  Mortgages  370,  and  notes  to  page  384, 

3.  The  defendant  insists  that  the  instrument  reconveying 
the  land  from  Vernoy  to  Bond  by  its  registration,  though 
it  maybe  defectively  registered,  had  the  effect  of  creating 
an  equity  in  Bond,  the  vendor,  which  followed  the  deed  and 
attached  to  the  legal  estate  transmitted  to  the  plaintiffs^ 
and  will  be  protected  and  enforced,  and  for  this  position  he 
cites  Derr  v.  DeUinger^  75  N.  C,  300.  That  was  not  the 
case  of  a  mortgage,  and  it  stands  altogether  upon  different 
grounds.  Derr  purchased  and  acquired  the  legal  title^ 
with  express  notice  of  an  outstanding  bond  for  title  ta 
another  party  who  had  contracted  to.  purchase  the  same 
land.  A  contract  to  sell  land  is  not  required  to  be  registered 
and  take  effect  only  from  registration  like  a  mortgage,  but 
like  a  deed  when  registered  it  relates  back  to  the  date  of 
the  contract.  Bat.  Rev.  ch.  35,  §  %L  Derr  therefore  having 
had  notice  of  the  bond  for  title  took  the  legal  estate  subject 
to  the  prior  equity.  Had  he  purchased  without  notice  the 
Court  clearly  intimate  that  the  equitable  estate  would  have^ 
been  annihilint^.  We  are  not  called  upon  to  say  how  that 
would  be.  Derr  purchased  with^  while  the  plaintiffs  pur- 
chased without  notice. 

4r  The  defendant  again  insists  that  the  plaintiffs  b^d 
notiqe  by  lis  pendens^  in  that,  they  purchased  during  the 
pendency  of  im  action  by  !9ond  i^gainst  Yernpy  to  foreclose^ 
the  mortgage  upon  the  land  now  in  controversy.  The  prin- 
ciple of  lispeodefis is  t^at  ijgJd  specific  property  must  be  so 
ppinjied  QUtby  the  proceeding^  i^ii  to  W|Ltn  th^  whole  worjd: 
that  they  meddle^  with  it  at  ibw  peril,  apd  the  pendency 
of  wch  suit,  duly  pifcmcttt^  k  notice  t9a;purchmterao  a^ 
ia  bind  bin  interest    4^^^?^.  ^r^7f  ^^  i^otes.    As  the 
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law  was  prior  to  the  adoption  of  our  Code,  and  as  it  was  in 
England  prior  to  2  Victoria,  an  action  for  land  so  prose- 
cuted and  pending  would  have  been  notice  to  the  world, 
and  the  purchase  of  the  land  by  the  plaintiffs  after  the  in- 
stitution of  the  action  and  before  the  decree  of  sale,  would 
have  been  disregarded  and  treated  as  a  nullity.  Baird  v. 
Baird.Fhil  Eq.  317;  2  Vict.  ch.  11,  §  7;  3  Sugd.  V.  &  P. 
458 ;  Adams  Eq.  157.  But  the  law  of  lis  pendens  has  been 
greatly  modified  and  restricted  by  C.  C.  P.  §  90.  That  sec- 
tion provides  that  in  an  action  affecting  the  title  to  real 
property,  the  plaintiff  at  the  time  of  filing  his  complaint  or 
at  anytime  afterwards,  or  a  defendant  when  he  sets  up 
aflSrmative  relief  at  the  time  of  filing  his  answer,  or  at 
any  time  afterwards,  may  file  with  the  clerk  of  each  county 
in  which  the  property  is  situated,  a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties,  the  ob- 
ject of  the  action,  and  the  description  of  the  property  affected 
thereby ;  and  if  the  action  shall  be  for  the  foreclosure  of  a 
mortgage,  such  notice  must  be  filed  twenty  days  before 
judgment,  and  must  contain  the  date  of  the  mortgage,  the 
parties  thereto,  and  the  time  and  place  of  recording  the 

same.  .../•„ ... ..j  r,,_  v^. 

•  PrWi  the  time  of  filing ^only-^hafl  the  pendency  of  the 
action  be  o<?nstrc|ctiye  notice  to  jt  purchaser  or  incum- 
-brancer  of  the  property  affected  thereby ;  and  every  per- 
son whose  conveyance  or  incumbrance  is  subsequently  exe- 
tuted'or  recorded,  shall  be  deemed  a  subsequent  pur- 
chaser or  incumbraiicer,  and  shall  be  bound  by  all  proceed- 
ings taken  after  the  filing  of  such  notice  to  the  same  extent 
as  if  he  were  made  a  party  to  the  action. 

This  statute  is  in  substance  a  copy  of  2  Victoria,  which 
has  received  a  construction  by  the  English  Courts.  It  is 
there  held  that  no  Us  pendens^  of  which  a  purchaser  has  not 
express  notice,  will  now  bind  him  unless  it  be  duly  regis- 
tered.   Before  that  statute,  a  purchaser  psndente  lite,  though 
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.for  a  valuable  consideration  and  without  express  notice,  was 
bound  by  the  decree  whether  interlocutory  or  final.  And 
such  was  the  law  here.  But  since  that  statute,  Us  pendens 
<loes  not  affect  a  purchaser  or  mortgagee  without  express  no- 
tice, until  a  memorandum  containing  the  particulars  des- 
cribed in  the  act,  is  left  to  be  registered  with  the  senior 
master  of  the  Common  Pleas.  Coot's.  Law  of  Mortgages, 
383,  Adams  Eq.,  157.  The  provision  of  the  New  York 
Code  (§  132)  for  the  filing  of  lis  pendens,  is  similar  to  ours, 
and  has  received  there  the  same  construction  as  the  English 
statute.    Lamonl  v.  Cheshire,  65  K  T.,  30. 

It  would  seem  that  the  purpose  of  our  statute  was  to 
assimilate  the  law  of  lis  pendens  to  the  registration  laws  and 
the  docketing  of  judgments,  and  to  produce  consistency  and 
certainty  in  the  doctrine  of  constructive  notice.  There  is 
certainly  a  great  incongruity  in  the  law  where  the  pendency 
-of  an  action  binds  a  party  dealing  with  the  property, 
though  he  have  no  actual  notice  of  the  suit,  while  the  same 
party  is  unaffected  by  express  notice  of  an  unregistered 
mortgage,  or  one  defectively  registered.  While  therefore 
I  am  of  opinion  that  the  policy  of  the  statute  would  be  the 
better  carried  out  by  following  the  English  and  New  York 
construction,  and  holding  that  Us  pendens  is  constructive  no- 
tice only  where  the  notice  has  been  duly  registered  in  every 
county  where  the  benefit  of  it  is  claimed,  a  different  con- 
struction has  been  put  upon  C.  C.  P.,  §  90,  by  two  recent 
decisions  of  this  Court,  from  which  I  do  not  fell  at  liberty 
to  dissent.  Badger  v.  Daniel,  77  N.  C,  251 ;  Rollins  v. 
Henry y  78  N.  C,  342. 

It  is  there  held  that  when  the  action  is  pending  in  the 
county  where  the  property  is  situate,  it  has  the  force  and 
effect  of  lis  pendens,  and  dispenses  with  the  statute  re- 
quirement, or  rather,  that  the  statute  does  not  apply  to 
«uch  case.  It  remains  to  be  seen  then  whether  the  de- 
fendant has  placed  himself  in  the  condition  to  claim  the 
16 
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-protection  of  lis  pendens.  Tie  certainly  has  not,  unless  he-, 
has  in  the  pleadings  8pe<ifically  set  iorth  and  claimed  the 
benefit  of  such  a  plea.  That  ho  has  not  done.  All  that  is 
said  in  the  answer  bearing  upon  this  matter  is  in  these 
words:  *'That  the  said  Vernoy  fsiih^^l  to  pay  the  purchase 
money  secured  by  said  mortgage  a-<  it  becanfie  due,  and  on 

the  —  day  of ,  187-  the  said  lauds  were  by  judgment 

of  the  Supreme  Court  of  the  State  sold  to  pay  said  purchase- 
money,  and  were  purchased  by  one  Dennis  Simmons,  the- 
sale  reported  to  and  confirmed  by  said  Court,  and  a  deed  to 
the  same  executed  to  him,  and  that  the  defendant  is  in  pos- 
session of  said  lands  by  purchase  for  value  from  said  Sim- 
mons.'' It  is  thus  seen  that  the  answer  of  the  defendant 
contains  no  allegation  of  the  pendency  of  an  action  for 
foreclosure  at  the  time  of  the  execution  of  the  mortgage  to 
the  plaintiff's,  and  we  are  not  at  liberty  to  go  outside  of  the- 
record  and  the  defence  made  in  the  pleadings  to  ascertain 
how  the  matter  was  in  point  of  fact. 

5.  It  is  further  insisted  that  the  mortgage  from  Vernoy 
to  the  plaintiffs  was  executed  to  secure  advancements  to  be 
thereafter  made,  and  is  therefore  inoperative  by  reason  of  our 
registration  laws,  the  object  of  these  laws  being  to  give 
notoriety,  as  well  to  the  extent  as  to  the  existence  of  mortga- 
ges and  deeds  of  trust.  This  question  has  been  raised  twice 
in  our  Reports,  but  left  |und€cided.  See  DeCourcy  v.  BarVy 
Bush.  Eq.,  181,  and  Small  v.  Srmll,  74  N.  C,  16.  The  mort- 
gage  is  in  the  form  of  an  agricultural  lien  upon  the  crop  to 
be  made  to  secure  advances  for  making  it;  and  then,  as  a 
further  security  for  repayment  at  the  time  stipulated,  of  the 
sum  to  be  advanced,  not  exceeding  sixteen  hundred  dollars^ 
the  mortgage  upon  the  Umd  was  executed.  Upon  this  con- 
tract the  plaintiffs  advanced  the  sum  agreed  on,  over  one 
thousand  dollars  of  which  is  yet  unpaid,  and  can  be  collect- 
ed only  by  resorting  to  the  mortgage.  It  is  settled  that  a 
mortgagee  is  a  purchaser  for  valuable  consideration,  and 
whether  the  consideration  is  adequate  or  not,  will  not  affect 
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the  legal  title.  It  was  immaterial  whether  the  future  pay- 
ments were  secured  in  the  deed  or  by  promissory  notes,  as 
they  were  equally  unforeeable ;  and  to  the  extent  of  the 
payments  made  by  the  plaintiffs  before  notice  of  the  defen- 
dant's equity,  the  legal  title  acquired  by  them  will  protect 
and  secure  them.  If  after  the  execution  of  the  mortgage 
to  the  plaintiffs  and  before  they  had  made  any  part  of,  or 
all  the  advancements  stipulated,  they  had  been  fixed  with 
notice  of  the  defendant's  equity,  any  advancements  subse- 
quently made  by  them  would  have  been  made  at  their 
peril ;  for  a  naked  legal  title  without  an  equity  arising  from 
being  something  out  of  pocket  would  not  have  prevailed 
against  the  equity  of  the  defendant.  But  as  the  plaintiffs 
were  unaffected  with  notice  before  they  paid  out  their 
money,  the  legal  title  must  prevail  as  a  security  for  repay- 
ment. 

6.  The  case',  so  far  as  the  plaintiffs  are  the  actors,  is  the 
ordinary  one  of  purchasers  for  valuable  consideration  with- 
out notice,  who,  having  obtained  the  legal  estate  at  the  time 
of  their  purchase,  are  entitled  to  priority  according  t©  the 
maxim,  **  where  equities  are  equal  the  law  shall  prevail.'' 
But  from  the  character  of  the  defence,  the  action  is  more 
like  one  wherein  the  defendant  is  the  actor,  and  seeks  to  set 
aside  the  legal  title  of  the  plaintiffs,  or  to  have  them  de- 
clared trustees  for  his  benefit.  To  succeed  in  this,  however, 
it  was  incumbent  upon  him  to  do  two  things, — first,  to  al- 
lege and  show  that  the  plaintiffs  purchased  and  acquired 
the  legal  title  with  notice  of  his  equity;  and  second,  to 
show  on  his  part  an  actual  purchase  for  valuCy  fully  completed 
by  payment  of  the  purchase  money.  He  has  done  neither. 
His  equity  is  derived  through  Bond,  his  vendor,  whose  ua- 
recorded  mortgage  we  have  seen  does  not  operate  as  notice. 
His  purchase  is  not  fully  complete,  for  he  has  not  paid  the 
purchase  money ;  and  having  bought  under  a  decree  of 
Court,  that  tribunal  will  not  require  him  to  pay  the  purchase 
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money,  unless  a  good  title  can  be  made.  So  m  fact  the  de- 
fendant is  out  nothing  and  has  sustained  no  injury  in  legal 
contemplation.  Basset  v.  Nosworthy,  1  Smith,  L.  C,  1,  and 
notes ;  Le  Neve  v.  Le  Neve,  1  S.  L.  C,  21,  and  notes. 

There  is  error;  judgment  reversed,  and  judgment  here  ac- 
cording to  the  case  agreed,  for  the  plaintiffs. 

Error. 

Per  Curiam,  Judgment  reversed. 


♦JOHN  L.  BROWN,  Trustee,  v.  MERCHANT'S  &  FARMERS  NAT. 
BANK,  and  others. 

Debt  Secured  iy  Separate  Deeds  of  Trust — Right  to  Distributive 

Shares. 

1.  A  debt  secured  by  separate  deeds  of  trust,  executed  at  different 
tinges,  by  persons  liable  therefor,  is  entitled  to  share  pro  rata  on  the 
f  uU  amount  of  the  debt  as  it  existed  when  such  securities  were 
given,  in  the  distribution  of  the  moneys  arising  therefrom,  until  the 
debt  is  satisfied. 

2.  In  such  case  the  debtors  are  alike  bound  to  the  creditor  for  the  en- 
tirb  amoimt  of  the  debt  and  their  relations  with  each  other  as  prin- 
cipal and  surety  can  not  impair  the  essential  right  of  the  creditor  to 
be  paid  out  of  the  assigned  estates. 

Civil  Action,  tried  at  Fall  Term,  1877,  of  MECKLENBURa 
Superior  Court,  before  Kerr,  J, 

This  action  was  brought  by  the  plaintiff  as  trustee  of 
McMurray  &  Davis  against  the  Merchants  &  Farmers,  the 


^  Bynum,  J.,  did  not  sit  on  the  hearing  of  this  case. 
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Tradors,  and  the  First  National  banks  of  Charlotte,  asking 
the  Court  to  direct  the  proper  distribution  of  fands  in  his 
hands  among  the  trustors'  creditors. 

The  complaint  sets  out  in  substance  that  on  the  7th  of 
June,  1875,  McMurray  <fe  Davis  being  unable  to  meet  their 
liabilities  made  a  conveyance  of  all  their  partnership  effects 
to  the  plaintiff  in  trust  for  the  benefit  of  all  their  creditors 
who  should  prove  their  debts  and  accept  the  provisions  of 
the  trust,  and  in  pursuance  thereof,  debts  were  proved  to 
the  amount  of  about  1150,000. 

Among  the  creditors  who  proved  their  debts,  was  the 
defendant,  the  Merchants  &  Farmers  bank,  to  which  the 
trustors  had  on  the  28th  of  December,  1874,  executed  a 
note  for  $3,000  at  sixty  days,  with  Grier  &  Alexander  as 
sureties,  which  note  was  discounted  by  the  bank  and  be- 
came its  property.  On  the  8th  of  March»  1875,  Grier  & 
Alexander  made  an  assignment  for  the  benefit  of  their 
creditors,  pro  rata^  which  was  accepted  by  said  bank,  with 
the  understanding  that  the  bank  was  not  to  release 
McMurray  &  Davis  from  liability  upon  said  debt,  or  Grier 
&  Alexander  from  the  liability  growing  out  of  their  rela- 
tion as  sureties  on  the  same,  and  was  not  to  look  to  any 
subsequently  acquired  property  for  payment.  In  pursuance 
of  said  agreement  the  assignee  of  Grier  &  Alexander  paid 
to  said  bank  forty-five  and  a  quarter  per  cent  of  said  debt, 
amounting  in  the  aggregate  to  $1,357.50. 

The  facts  in  reference  to  the  Traders  bank,  also  creditors 
of  said  trustors,  were,  that  Grier  <fe  Alexander  executed  three 
notes  amounting  to  $8,000  which  were  endorsed  by  McMur- 
ray &  Davis  and  discounted  by  said  bank  and  became  its 
property.  And  the  assignees  of  Grier  &  Alexander  under 
the  assignment  aforesaid  paid  on  said  debt  the  said  per- 
centage, amounting  in  the  aggregate  to  $3,620,  which  was 
accepted  by  the  bank  with  the  understanding  and  agree- 
ment between  it  and  Grier  &  Alexander  and  McMurray  & 
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Davis,  that  said  payment  was  to  operate  as  a  discharge  of 
the  debt  so  far  as  Grier  &  Alexander  were  concerned,  but 
should  not  in  any  way  affect  the  liability  of  McMurray  & 
Davis  on  the  same. 

The  trustee  has  received  about  $65,000  of  the  trust  fund, 
of  which  he  has  paid  to  all  the  creditors  proving  claims  a 
dividend  of  forty-five  per  cent,  except  the  defendants,  the 
Merchants  &  Farmers  and  the  Traders'  banks,  who  now  set 
up  their  claim  against  the  plaintiff  for  the  payment  of  a 
like  dividend  on  the  total  amount  of  their  debts,  regard- 
less of  the  payment  by  the  assignee  of  Grier  &  Alexander 
as  aforesaid.  The  assertion  of  said  claim  was  resisted  by 
the  defendant,  the  First  National  bank,  (upon  proof  of 
whose  claim,  it  was  recognized  by  the  plaintiff  as  one  of 
the  trustors'  creditors)  and  all  the  other  creditors  of  the 
firm  of  McMurray  &  Davis  in  like  interest  with  it. 

By  reason  of  these  conflicting  interests  and  complications 
growing  out  of  the  same,  the  plaintiff  submits  to  the  di- 
rection of  the  Court,  and  asks  for  such  order  as  may  enable 
him  to  disburse  the  trust  funds  according  to  law. 

His  Honor  held  that  the  Merchants  &  Farmers,  and  the 
Traders  bank  were  entitled  to  a  pro  rata  distribution  of  the 
fund  on  the  whole  amount  of  their  respective  claims 
against  McMurray  &  Davis,  and  directed  the  plaintiff  to 
disburse  accordingly,  from  which  ruling  the  First  National 
bank  appealed. 

Mr.  A.  Burwell^  for  plaintiff. 

Messrs.  Wilson  ^  Son,  Shipp  ^  Bailey,  C.  Dowd,  J.  E. 
Brown,  and  B.  Barringer,  for  defendants. 

Smith,  C.  J.  On  the  8th  day  of  March,  1875,  Grier  & 
Alexander  made  an  assignment  of  their  property  in  trust 
to  secure  pro  rata  all  their  creditors.  The  deed  contains  a 
provision  that  the  creditors  thus  secured  should  accept  the 
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appropriation  and  not  look  to  any  future  acquisitions  of  tlio 
firm  for  further  payments,  but  their  liability  should  re- 
main unimpaired  for  the  enforcement  of  a  debt  diie  by 
McMurray  &  Davis  on  which  they  were  bound  as  sureties. 
On  the  7th  day  of  June  following,  McMurray  &  Davis 
becoming  insolvent  also  conveyed  their  partnership  eflfects 
to  the  plaintiff  for  the  benefit  of  such  of  their  creditors  as 
should  prove  their  debts,  and  accept  the  provisions  made 
in  their  behalf.  Both  assignments  were  accepted  by  the 
creditors  on  the  terms  set  out  in  the  respective  deeds. 
There  are  two  debts  secured  in  both  assignments,  in  one  of 
which  one  firm  is  principal  and  the  other  endorser,  and  iu 
the  other  their  relations  are  reversed.  The  debts  are :  ^1) 
A  note  executed  December  the  28th,  1874,  at  sixty  days, 
for  three  thousand  dollars  by  McMurray  &  Davis,  and 
endorsed  by  Grier  &  Alexander  to  the  defendant,  the 
Merchant's  <&  Farmer's  National  Bank  of  Charlotte.  (2j 
Three  notes  in  the  aggregate  sum  of  eight  thousand  dollars 
made  by  Grier  &  Alexander,  and  endorsed  by  McMurray  & 
Davis  to  the  defendant,  the  Trader's  National  Bank  of 
Charlotte.  The  assignees  of  Grier  &  Alexander  in  distribu- 
ting the  trust  funds  have  paid  to  the  Trader's  National 
Bank  the  sum  of  three  thousand,  six  hundred  and  twent}'^ 
dollars,  a  dividend  of  forty-five  and  a  quarter  per  centum 
on  the  debt,  and  this  money  was  received  with  the  express 
understanding  that  the  bank  should  not  thereby  be  pre- 
judiced in  its  claim  against  McMurray  &  Davis,  nor  in  any 
remedy  it  might  pursue  against  them.  No  payments  were 
made  from  any  source  upon  the  debts  provided  for  in  the 
assignment  of  March  the  8th,  1875,  before  the  assignment 
of  McMurray  &  Davis  was  made,  and  the  dividend  was 
Jong  afterwards. 

The  question  upon  which  the  advice  and  direction  of  the 
-Court  are  asked  is  this :  Shall  the  two  debts  secured  in  both 
deeds  share  for  their  full  amount  in  the  distribution  of  the 
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trust  funds  of  McMurray  &  Davis,  or  shall  they  be  reduced 
by  the  sums  received  from  the  assignees  of  Grier  A  Alex- 
ander, arid  the  residue  only  draw  its  ratable  part  ? 

The  complication  which  might  grow  out  of  the  peculiar 
and  exceptional  provisions  contained  in  the  deeds  are 
waived  by  the  parties  and  need  not  enter  into  our  consider- 
ation. We  have  been  aided  by  the  arguments  and  re- 
searches of  counsel  to  the  results  of  which  our  own  investi- 
gations have  contributed  but  little,  and  cases  cited  are 
mostly  to  be  found  in  the  reports  of  our  sister  State  of 
Pennsylvania.  With  the  instruction  furnished  by  them, 
and  under  the  guidance  of  acknowledged  principles  of 
equity,  we  proceed  to  examine  the  question. 

Divested  of  unnecessary  surroundings  the  case  is  simply 
this:  Debts  are  secured  by  separate  assignments  made  by 
different  persons  liable  for  them.  The  trust  funds  together 
are  suflBcient  to  pay  a  certain  per  centum  on  the  whole 
amount.  Shall  the  creditors  receive  their  full  dividends,  or 
does  the  law  instanier  upon  the  execution  of  the  first  assign- 
ment apply  their  share  of  the  estate  conveyed,  when  after- 
wards ascertained  in  value,  to  a  part  payment  of  the  debts, 
and  the  unpaid  residue  become  the  debt  provided  for  in  the 
second  assignment  ?  It  is  plain  if  the  assignments  were 
made  at  the  same  moment,  no  such  consequences  would 
follow.  Is  the  rule  for  distribution  changed  when  they 
are  executed  at  different  dates?  The  equitable  principle 
by  which  a  creditor,  secured  in  the  funds,  may  be  com- 
pelled by  a  creditor  secured  in  one  only  to  seek  satisfaction 
first  out  of  that  fund  on  which  the  latter  has  no  claims, 
is  but  a  method  of  more  effectively  appropriating  the 
debtor's  property  to  the  payment  of  his  own  debts,  and 
does  not  apply  when  the  funds  are  provided  by  different 
debtors.  The  creditors  here  have  a  double  security  for 
the  same  debts,  and  we  know  of  no  principle  by  which 
they  can  be  restrained  from  resorting  to  either  and  to  both^ 


Digitized  by  VjOOQIC 


JtJlfe  TERM,  1878.  249^ 

and  taking  fall  pro  rata  dividends  from  each  until  their 
debts  have  been  paid.  To  sustain  this  right  of  the  creditor 
we  will  refer  to  some  of  the  adjudications  on  the  subject. 

In  Mmis  v.  Ottmne^  22  Penn.  State  (18«0)  441,  It  is  held 
that  a  creditor  having  a  bond  and  notes  secured  by  mort- 
gage may,  nevertheless,  in  the  first  instance  seek  satisfac- 
tion of  his  debts  out  of  the  personal  estate  of  the  debtor 
which  has  been  assigned  for  the  benefit  of  all  his  creditors, 
and  it  is  declared  that  if  he  had  proceeded  under  his 
mortgage  and  collected  part  of  his  claim,  he  would  have 
been  still  entitled  to  a  dividend  out  of  the  assigned  estate 
on  the  whole  unreduced  debt  until  it  was  paid  in  full.  So 
in  Miller's  appeal^  31  Penn.  St.  481,  it  was  decided  that  when 
the  debtor  made  a  general  assignment  of  his  estate  for  the 
benefit  of  his  creditors,  and  became  afterwards  entitled  to 
a  legacy  which  was  attached  and  recovered  by  a  creditor 
he  was  nevertheless  entitled  to  a  full  share  of  the  assigned, 
estate  without  reduction  by  reason  of  an  appropriated 
legacy.  In  this  case  Strong,  J.  now  an  Associate  Justice 
of  the  Supreme  Court  of  the  United  States,  says :  "  By  the 
deed  of  assignment  the  equitable  ownership  of  all  the 
assigned  property  passed  to  the  creditors.  They  became 
joint  proprietors  and  each  creditor  owned  such  a  propor- 
tionate part  of  the  whole,  as  the  debt  due  him  was  of  the 
aggregate  debts ;"  and  that  **  the  reduction  of  the  debt  after 
the  creation  of  the  trust  and  after  the  ownership  had  be- 
come vested,  it  would  seem,  must  be  unimpaired." 

In  Bair  and  Shank's  appeal,  69  Penn.  St.  272,  it  is  decided 
that  when  a  debtor  conveys  his  property  for  the  benefit  of 
his  creditors  and  becomes  insolvent,  a  surety  who  after- 
wards pays  one  of  the  debts  is  subrogated  to  the  rights  of 
the  creditors,  and  may  recover  a  full  dividend  from  his 
principars  estate.  In  BrougKs  case^  71  Penn.  St.  460  (1872), 
Brough  being  indebted  to  Hinchman  gave  him  a  note  with 
an  endorser,  and  deposited  at  the  same  time  a  note  of  one 
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Gobley  as  collateral  security  for  the  debt  Brough  after- 
wards made  an  assignment  for  the  benefit  of  his  creditors, 
and  the  endorser  made  several  payments  on  his  note.  In 
the  distribution  of  Brough's  estate,  Hinchman  was  de- 
clared to  be  entitled  to  a  dividend  on  the  entire  debt,  and 
until  he  was  paid  the  endorser  could  get  nothing.  ''Hich- 
man,"  say  the  Court,  *'  became  equitable  owner  of  a  portion 
of  the  assigned  estate  under  the  assignment  which  could 
not  be  diminished  by  payment  of  the  collaterals.  Ue  had 
two  funds  or  securities  for  the  payment  of  his  claim, — the 
assigned  estate,  and  the  notes  transferred  to  him  as  collate- 
ral,— and  he  has  a  right  to  exhaust  both  if  necessary  to 
satisfy  his  debt  against  Brough." 

The  doctrine  deduced  from  the  cases  is  that  a  creditor 
may  have  many  securities  for  the  same  debt,  and  yet  the 
debt  remain  undiminished  in  amount,  and  that  the  posses- 
sion of  one  security  is  not  a  reduction  of  the  demand.  But 
in  MiUer's  estate,  82  Penn.  St.  113  (1876)  the  very  question 
before  us  was  decided.  The  facts  of  this  case  were  these : 
John  Miller  executed  a  note  which  Amos  Miller  endorsed 
to  Bair  and  Shank  for  $3,000.  John  Miller  afterwards 
made  a  conveyance  of  his  property  to  secure  his  creditors, 
and  still  later  on  the  24th  day  of  October,  1872,  Amos 
Miller  made  a  similar  assignment  The  Court  below  held 
that  in  distributing  the  estate  of  Amos  Miller,  the  surety, 
the  debt  of  John  Miller,  the  principal,  must  be  reduced  by 
the  value  of  the  share  of  his  estate  applicable  to  the  debt 
This  judgment  was  reversed  on  appeal,  and  Woodward,  J. 
delivering  the  opinion,  says :  "  Upon  authority  the  rights 
of  appellant  would  seem  clear.  They  would  seem  clear 
also  in  view  of  a  principle  so  simple  and  palpable  as  to  be 
obvious  to  the  plainest  comprehension.  If  the  estates  of 
the  two  debtors  had  been  adequate  to  the  purpose,  the  ap- 
pellants had  a  right  to  demand  payment  of  their  debt  in 
ull,  that;  is,  if   each  estate  had  been  large  enough  to  pay  a 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  251 

Bbown  v.  Fabioebs'  Eank. 

•dividend  of  fifty  per  cent,  the  dividends  from  both  if  ap- 
portioned to  it,  would  have  satisfied  the  claim.  By  the 
rule  which  was  adopted  by  the  Court  below,  if  John 
Miller's  estate  had  paid  fifty  per  cent,  and  a  dividend  of 
fifty  per  cent  had  been  subsequently  declared  on  Amos 
Miller's  estate,  the  appellants  would  have  been  confined  to 
•A  pro  rata  distribution  on  the  balance  remaining  due,  and 
one  full  quarter  of  their  claim  would  have  been  left  unpaid. 
Surely  a  rule  that  would  so  divert  funds  admittedly  ade- 
<}uate  as  to  make  the  satisfaction  of  an  uncontested  debt 
impossible,  would  be  neither  safe,  nor  sound  nor  just." 
Not  dissimilar  is  the  doctrine  enunciated  in  the  Warrant 
Finance  Co's  case,  in  1869,  5  Ch.  Appeal  Cases,  86. 

The  Warrant  Finance  Co.  held  unpaid  bills  of  exchange 
of  large  amount  drawn  upon  and  accepted  by  the  Contract 
Corporation  and  endorsed  by  the  Joint  Stock  Discount 
<!ompany.  The  Contract  Corporation  and  the  Joint  Stock 
Discount  Company  were  in  process  of  liquidation,  and  the 
Warrant  Finance  Co.  proved  its  debt  for  the  full  amount 
against  both.  It  had  already  received  from  the  estate  of 
the  acceptor  to  the  amount  of  4s.  6d.  on  the  pound,  and 
from  that  of  the  endorser  15s.  6d.  on  the  pound.  It  was 
proposed  to  continue  to  prove  against  the  estate  of  the 
Joint  Stock  Discount  Company  until  certain  arrears  of  in- 
terest were  paid.  It  was  decided  that  the  Warrant  Finance 
Company  had  a  right  to  receive  dividends  on  its  full  debt 
until  it  was  paid. 

"  When  a  creditor,"  says  Story,  *'  has  a  right  to  resort 
to  two  persons  who  are  his  joint  and  several  debtors,  he  is 
not  compellable  to  yield  up  his  remedy  against  either,  since 
Jhe  has  a  right  to  stand  upon  the  letter  and  spirit  of  his  con- 
tract, unless  some  supervening  equity  changes  or  modifies 
liis  rights.  1  Story  Eq.  §  645.  To  the  same  effect  is 
Thompson  v.  Spittle,  102,  Mass.  211.  It  is  therefore  manifest 
±hat  successive  securities  for  the  same  debt  from  one  or  from 
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several  persons  do  not  diminish  its  amount,  and  it  is  enti- 
tled to  share  in  the  distribution  of  the  moneys  derived  from 
either  of  them,  as  it  existed  when  such  security  was  given* 
An  assignment  vests  in  the  creditor  as  an  equitable  owner,, 
a  share  of  the  estate  assigned,  corresponding  with  his  claim, 
and  this  share  is  not  subject  to  reduction  by  subsequent  ap- 
propriations or  payments,  when  the  estate  or  its  proceeds- 
are  to  be  divided. 

Let  us  examine  and  see  what  would  be  the  practical  ope^ 
ration  of  the  contrary  doctrine  applied  to  the  facts  of  this 
case.  It  is  clear  that  the  $3000  note  due  the  Farmers'  and 
Merchants'  bank,  on  which  Grier  &  Alexander  are  sure- 
ties only,  if  paid  out  of  their  effects,  would  nevertheless 
come  in  for  a  full  share  of  the  estate  of  McMurray  &  Davie,, 
the  principal  debtors.  The  surety  whose  estate  pays,  is  at 
once  subrogated  to  the  rights  of  the  creditor  as  to  the  sum 
paid,  and  thus  the  unpaid  part  would  remain  the  property 
of  the  bank,  and  the  part  paid  would  belong  to  the  surety. 
But  as  both  principal  and  surety  owe  the  entire  debt  to  the 
creditor,  he  would  be  entitled  also  to  receive  the  part  accru- 
ing to  the  surety  as  well  as  to  himself  out  of  the  principal 
debtor's  estate.  The  surety  can  take  no  part  of  this  estate 
while  the  debt  itself  remains  unpaid,  and  is  allowed  after- 
wards, as  a  substituted  creditor  for  the  sum  paid,  to  share 
in  the  general  distribution.  The  bank  would  therefore  in 
this  case  take  a  dividend  upon  the  entire  debt  from  such 
estate,  while  the  $8000  debt  due  by  Grier  &  Alexander 
themselves  would  be  diminished  by  the  sum  received  from 
their  estate,  and  the  residue  only  be  permitted  to  participate 
in  the  division  of  the  estate  of  McMurray  &  Davis.  In  con- 
sequence, the  two  creditor  banks  holding  claims  against  the 
same  debtors  and  equally  secured  in  the  same  deeds,  would 
not  receive  proportionate  shares  of  their  respective  debts 
out  of  the  common  fund,  an  injustice  forcibly  pointed  out 
in  the  illustration  in  MiUer*s  case  of  the  practical  working; 
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of  such  a  rule.  Such  a  coustruction  is  entirely  inadmissible 
in  giving  effect  to  instruments  whose  professed  purpose  is  to 
make  an  equal  and  undiscriminating  provision  for  all  the 
assignor's  debts.  The  debtors  are  alike  bound  to  the  credi- 
tors for  the  entire  amount  of  the  debts,  and  their  relations 
Avith  each  other,  as  principal  and  surety,  can  not  impair  the 
•essential  rights  of  the  former  to  be  paid  out  of  the  assigned 
estates.  Both  upon  reason  and  authority  then  we  hold  that 
the  trust  funds  in  the  plaintiff's  hands  must  be  distributed 
among  the  secured  creditors  according  to  the  amounts  due 
at  the  date  of  the  assignment  to  each  creditor,  and  no  under- 
claim  be  made  by  reason  of  payments  made,  or  which  ought 
to  be  made,  from  the  estate  of  Grier  &  Alexander.  Upon 
this  expression  of  our  opinion,  we  suppose  the  settlement 
<3an  be,  more  conveniently  to  the  parties,  made  in  the  Court 
below,  and  we  therefore  affirm  the  judgment  and  remand 
the  cause  for  further  proceedings  therein. 

No  error. 

Per  Curiam.     Judgment  affirmed  and  case  remanded. 


STEPHEN  H.  MORRIS  v.  AMOS  PEARSON. 
Trust  Deed-'Consideration — Fraud. 

JL  deed  in  trust  made  to  secure  several  debts  of  which  one  is  feigned 
and  fraudulent  and  the  others  valid,  will  be  sustained  for  the  beielit 
of  the  true  creditors,  but  is  inoperative  as  to  the  ft*audulent  claim  ; 
provided,  that  neither  the  trustee  nor  the  true  creditors  have  con- 
nived at  the  insertion  in  the  deed  of  s'lcli  fr.uidulent  debt. 

^Hafner  v.  Erwin,  1  Ire.  49") ;  Drunnork  v.  Bianno:k,  10  Ire.  428  ;  Sho- 
ber  v.  Hauser,  4  Dev.  &  B  t  91  ;  Harris  v.  VeG't ajU^enreid,  11  Ire.  69 ; 
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Flynn  v.  Williams^  7  Ire.  82 ;  Jackson  v,  Hampton,  8  Tre.  457 ;  Springs 
V,  Hanks,  5  Ire,  30  ;  Blount  v.  Blount,  2  Car,  L.  R.  587  ;  Hogan  v. 
StrayJiom,  65  N.  C.  279  ;  Carter  v.  Cocke,  64  N.  C.  239  ;  McNeiU  v. 
Riddle,  66  N.  0.  290;  Trustees  v.  Satchwell,  71  N.  C.  Ill,  cited,  com- 
mented on  and  approved,  and  Stons  v.  Marshall,  7  Jones  300,  over- 
ruled.) 

Civil  Action  to  recover  Possession  of  Land,  tried  at 
Spring  Term,  1877,  of  Wilson  Superior  Court,  before  Kerr,  J. 

The  case  states  that  in  January,  1866,  one  Robert  Wil- 
liams executed  to  the  plaintiff,  who  was  his  brother-in-law,  - 
a  deed  in  trust  conveying  the  land  in  dispute  to  secure  the 
debts  therein  mentioned,  to  wit,  one  debt  of  $2000  to  Polly 
Morgan,  the  mother  of  the  gnntor,  one  note  for  $500  in 
favor  of  S.  H.  Morris,  one  for  $625  in  favor  of  John  Morris, 
being  the  purchase  money  for  the  land,  and  other  small 
claims  amounting  to  about  $80.  It  appeared  from  the 
evidence  that  the  debt  secured  in  favor  of  Polly  Morgan  was 
feigned  and  without  consideration.  The  validity  of  the 
other  debts  was  not  questioned.  There  was  no  evidence  of 
any  combination  or  collusion  between  the  persons  holding 
the  valid  debts  and  Polly  Morgan;  or  between  them  and  the 
grantor  for  the  benefit  of  the  grantor  or  for  any  other  pur- 
pose ;  or  that  the  trustee  or  any  of  the  parties  interested  had 
any  knowledge  of  the  intention  of  said  Williams  to  make  a 
deed  in  trust  until  after  the  execution  thereof;  nor  was 
there  any  evidence  of  any  agreement  between  the  grantor 
and  Polly  Morgan,  or  that  she  knew  of  the  execution  of  the 
deed.  The  deed  was  registered  in  January,  1866,  but  was 
not  signed  by  the  trustee,  nor  was  he  present  at  the  time  it 
was  written. 

And  in  June,  1866,  the  said  Williams  executed  a  second 
deer!  in  trust  to  James  W.  Davis  conveying  said  land  to 
secure  the  debts  therein  set  forth,  to  said  Davi?  and  others, 
the  validity  of  whicli  was  not  questioned,  and   also  one  of 
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$200  to  said  Morgan,  which  was  feigned  and  fraudulent^ 
This  deed  was  registered  in  July,  1866. 

The  trustee,  Davis,  sold  the  land  in  December,  1866,  ta 
Henry  Harris,  and  by  successive  deeds  of  conveyance  the 
title  came  to  the  defendant,  against  whom  the  plaintiff 
brought  this  action  to  recover  possession. 

The  Court  charged  the  jury  that  if  the  debt  to  Polly 
Morgan  secured  in  the  deed  to  plaintifif  was  fraudulent,  the 
deed  was  void  as  to  creditors,  notwithstanding  there  were 
bona  fide  debts  included.    Plaintiff  excepted. 

The  defendanA's  counsel  requested  the  Court  to  charge,, 
that  where  there  are  two  fraudulent  grantees,  the- one  in 
possession  is  entitled  to  retain  possession  as  against  the 
other;  which  was  given  and  the  plaintiff  excepted. 

The  plaintiff's  counsel  then  asked  the  Court  to  charge, 
that  even  admitting  the  debt  in  favor  of  Morgan  to  be 
feigned  and  fraudulent,  still  if  the  other  debts  were  valid, 
and  there  was  no  combination  or  connection  between  the 
creditors  to  whom  the  true  debts  were  due  and  the  grantor 
or  person  for  whose  benefit  the  feigned  debt  was  intended, 
or  between  the  grantor  and  trustee,  the  deed  would  not  be 
fraudulent,  and  the  plaintiff  would  be  entitled  to  recover ; 
which  was  refused  and  the  plaintiff  excepted. 

Under  the  ruling  of  the  Court  the  jury  rendered  a  ver- 
dict for  the  defendant.     Judgment.    Appeal  by  plaintiff. 

Messrs.  Connor  ^  Woodard  and  Busbee  ^  Busbee^  for  plain- 
tiff. 
Mr.  E.  G.  Haywood^  for  defendant. 

Rodman,  J.  The  only  question  which  it  is  necessary  to 
decide  in  this  case  is  this:  Whether  the  deed  made  by 
liVilliams  to  the  plaintiff  was  void  because  it  attempted  to 
secure  a  fictitious  debt  to  Polly  Morgan,  the  other  debts 
secured  being  valid  and  bona  fide  and  when  neither  the  trustee 
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{the  plaintiflF)  nor  any  of  the  creditors  provided  for,  partici- 
pated in,  or  had  any  knowledge  of  the  fraudulent  purpose 
of  the  grantor? 

The  defendant  purchased  for  value,  but  he  cannot  say 
that  he  purchased  without  notice,  for  the  registration  of  the 
deed  to  the  plaintiff  was  notice.  That  is  the  principal  pur- 
pose and  policy  of  the  registration  acts.  As  the  question 
is  of  practical  importance  and  likely  often  to  occur,  and 
there  is  a  difference  among  the  authorities,  it  is  necessary 
to  consider  them  with  some  care. 

The  first  case  in  this  State  that  is  usually  cited  as  bear- 
ing on,  it  is  that  of  Hafner  v.  Erwin^  1  Ire.  490  (June  1841). 

It  is  said  in  the  head  note  to  decide  that  if  a  part  of  the 
consideration  of  a  deed  is  fraudulent  as  to  creditors,  the 
whole  deed  is  void.  Ko  doubt  that  is  a  correct  statement 
of  the  law,  but  it  is  not  an  accurate  deduction  from  the 
case.  And  the  case  has  sometimes  been  supposed  to  decide 
that  if  any  one  of  the  debts  secured  in  a  deed  is  fraudulent 
as  to  creditors,  the  whole  deed  is  void.  It  will  be  seen  on 
an  examination  of  the  case  that  nothing  of  that  sort  could 
have  been,  or  was  decided,  and  there  is  not  even  a  dictum 
to  that  effect. 

Dwight  made  a  deed  in  trust  to  secure  debts,  all  of  which 
were  bona  fide.  There  were  circumstances  in  evidence 
tending  to  prove  that  the  deed  was  not  made  bona  fide  to 
secure  the  debts  provided  for,  but  for  the  purpose  of  hin- 
dering and  delaying  the  collection  both  of  those  and  other 
debts. 

The  case  was  tried  before  Pearson^  J.  whose  instructions 
to  the  jury  were — as  his  always  were — lucid  and  to  the 
point.  He  left  the  question  of  fraud  to  the  jury,  who  found 
for  the  plaintff,  thereby  negativing  any  fraud  in  fact.  The 
opinion  of  this  Court  was  given  by  Gaston,  J.  and  a  new 
trial  was  ordered  upon  the  ground  that  the  Court  below 
had  erred  in  refusing  to  instruct  the  jury  as  requested  by 
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the  defendant,  "  that  if  there  was  an  understanding  between 
Dwight  (the  grantor)  and  the  plaintiff  (the  trustee)  that 
the  deed  should  be  kept  secret  and  not  registered  unless 
the  other  creditors  made  a  fuss,  the  deed  would  be  frau^vi' 
lent/'  and  in  saying  "  that  such  an  understanding  would 
not  make  the  deed  fraudulent,  for  until  it  was  registered  it 
created  no  lien,  and  could  not  be  in  the  way  of  others." 
In  reference  to  this,  Gaston,  J.  says  that  the  principle  of 
the  decision  of  the  Court  is,  thajt  the  whole  purpose  of  the 
parties  to  the  conveyance  must  be  the  devotion  of  the 
property  bona  fide  to  the  satisfaction  of  the  preferred  credi- 
tors, and  no  part  of  that  purpose,  the  hindering  and  delaying 
of  creditors  except  so  far  as  it  is  the  unavoidable  result  of  the 
preference  given ;  and  that  an  agreement  to  keep  the  deed 
secret  and  not  register  it,  Ac,  was  evidence  of  a  fraudulent 
purpose.     This  was  the  only  point  decided  in  the  case* 

The  next  case  was  Brannock  v.  Brannock,  10  Ire.  428,  in 
1849.  Ejectment.  The  plaintiff  purchased  the  land  at  a 
sheriff 's  sale  upon  execution  against  one  Thompson;  the 
defendant  claimed  under  a  deed  made  to  him  by  Thompson 
in  trust  to  secure  debts,  some  of  which  were  usurious  and 
others  bona  fide  and  just.  The  Court  aflSrmed  the  judg- 
ment below  for  the  defendant ;  Pearson,  J.  delivering  the 
opinion  of  the  Court,  refers  to  the  case  of  Shober  v.  Hauser^ 
4  Dev.  and  Bat.  91,  in  which  it  had  been  held  that  a  deed 
to  secure  a  single  usurious  debt  (no  other  debt  being  se- 
cured) was  void^  and  that  an  innocent  purchaser  from  the 
trustee  acquired  no  title, and  says: — 

**  If  a  contract  be  made  on  several  considerations ^  one  of 
which  is  illegal,  the  whole  contract  will  be  void."  Just 
above  the  sentence  quoted  he  says :  "  If  a  bond  secures  the 
performance  of  several  covenants  or  conditionsy  some  pf  which 
are  legal  and  the  others  void,  it  is  valid  so  far  as  respects 
the  conditions  which  .are  legal,  provided  they  may  be  sepa- 
17      • 


Digitized  by  VjOOQIC 


258  IN  THE  SUPREME  COURT. 

Morris  v.  Pearson. 

rated  from  and  are  not  dependent  on  the  illegal."    He 
further  says: 

**Here  the  consideraiion  lohtch  raised  the  use  for  the  ptirpose 
of  the  conveyance,  is  merely  vomhiuL  2  he  debts  secured  are 
distinct^  due  to  different  individuals,  and  in  no  way  connected 
with  or  dependent  on  one  another.  The  deal  is  valid,  so  far  a» 
respects  the  good  debts^ 

The  question  decided  in  the  above  case  came  again  be- 
fore the  Court  in  June,  1850,  in  Harris  v.  DeGraffenreid,  11 
Ire.  89.  It  differed  from  Brannock  v.  Brannock,  in  this^ 
that  whereas  in  ihat  case  one  of  the  debts  was  void  for 
usury,  in  this  case  one  of  the  debts  secured  in  the  deed 
was  in  part  fictitious,  and  was  inserted  by  an  arrangement 
between  the  grantor  and  creditor  with  a  view  to  save  the^ 
land  for  the  grantor's  family.  The  plaintiff  was  a  pur- 
chaser for  value  and  lona  fide  from  the  grantor  after  the 
registration  of  the  deed  in  trust.  The  Court  aflSrmed  the 
judgment  of  the  Court  below  for  the  defendant,  who  pur- 
chased at  the  sale  by  the  trustee. 

It  is  assumed  that  there  is  no  difference  affecting  the 
question  between  a  debt  void  for  usury,  and  one  void  as  to 
creditors,  &c.,  as  being  voluntary.  Brannock  v.  Brannock  is- 
cited  as  controlling  the  decision.  .  One  observation  of 
RuFFiN,  J.,  who  delivered  the  opinion  of  the  Court,  is 
worth  noting  in  connection  with  our  case ;  it  is  to  the 
effect  that  the  plaintiff  might  recover  the  price  he  paid,, 
out  of  the  sum  raised  by  the  trustee  on  his  sale,  to  the 
extent  of  the  fictitious  part  of  the  debt  secured  to  Perry. 

The  next  case  in  order  of  time  is  Stone  v.  Marshall^  7 
Jones,  300.  December  Term,  1859.  The  plaintiff  claimed 
certain  slaves  and  other  personal  property  under  a  deed 
made  to  him  by  one  Stoker  to  secure  debts,  some  of  which 
were  just  and  others  fictitious,  and  inserted  for  the  purpose 
of  benefiting  the  grantor.  But  the  tcustee  had  no  knowl- 
edge of  such  intent,  or  of  the  fictitious  character  of  the 
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debts.  The  defendaut  was  a  sheriff  and  claimed  the  prop- 
erty under  a  levy  made  by  him  under  a  judgment  recovered 
after  the  registration  of  the  deed  in  trust.  A  jury  in  the 
Court  below  on  the  instructions  of  the  presiding  Judge 
found  for  the  plaintiff,  and  this  Court  reversed  the  judg- 
ment. The  learned  Judge  who  delivered  the  opinion  of 
this  Court,  after  stating  correctly  the  effect  of  one  illegal  or 
fraudulent  consideration  as  vitiating  the  whole  deed,  proceeds 
to  say :  '*  In  the  assignment  to  pay  debtSy  the  debts  secured  form 
the  consideration  for  the  deed.^'  And  again :  "  Every  convey- 
ance with  the  intent  to  delay,  &c.,  is  void  by  the  statute. 
The  intention  of  a  conveyance  is  to  accomplish  the  objects 
that  moved  the  maker  to  execute  it,  and  if  any  of  these 
latter  be  coveuous,  the  intent  is  necessarily  so."  If  these 
propositions  can  be  maintained  as  law,  the  decision  is  right, 
and  Brannock  v.  Brannock,  and  Harris  v.  De  Graffenreid^  are 
H  rong.  In  support  of  them  His  Honor  cited  Hafner  v. 
Erwin,  1  Ire.  490;  Flynn  v.  Williams,  7  Ire.,  32,  and  Rath- 
burn  V.  Platner,  18  Barb.  (N.  Y.)  272. 

It  has  been  seen  how  far  Hafner  v.  Erwin  applies.  In 
Flynn  v.  Williams^  but  one  debt  was  secured,  and  that  was 
found  to  be  fraudulent,  and  the  deed  was  admitted  to  be 
void,  as  to  the  life  estate  which  the  grantor  had  at  the  exe- 
cution of  the  deed,  but  the  plaintiff  contended  that  it  was 
not  void  as  to  the  fee  which  afterwards  came  to  the 
grantor.  In  the  case  trom  New  York  all  the  debts  secured 
were  bonafide,  and  it  seems  to  have  been  proved  by  facts 
dehors  the  deed,  that  it  was  made  with  a  fraudulent  intent 
by  the  grantor,  and  the.  question  discussed  by  the  Courts 
was,  whether  this  fraudulent  intent  in  the  grantor,  although 
not  participated  in  by  the  trustee  or  the  secured  creditors, 
vitiated  the  deed  ;  and  the  decision  was  that  it  did.  None 
of  these  cases  resemble  the  present,  or  Stone  v.  Marshall,  in 
the  important  fact  that  some  of  the  secured  debts  are  good, 
and  some  bad. 
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If  we  examine  the  proposition  of  the  learned  Judge,  we 
think  it  will  appear  that  he  has  confounded  the  consideration 
of  a  deed,  with  the  intent  or  purpose  of  making  it.  The 
latter  is  sometimes,  especially  in  works  on  equity,  spoken  of 
as  if  it  was  the  consideration,  but  in  accurate  technical  lan- 
guage, the  consideration  is  the  immediate  present  compen- 
sation which  the  grantor  receives,  be  it  real  or  nominal,  and 
which  is  necessary  in  deeds  of  bargain  and  sale  to  raise  an 
use ;  and  not  the  remote  purpose  which  the  bargainor  may 
have  in  mind  which  is  manifested  by  the  uses  or  trusts  de- 
-clared.  This  distinction  appears  in  2  Shephard's  Touch- 
fltone,  510,  511,  and  even  more  expressly  in  Jacksonv.  Hamp- 
touy  8  Ire.,  457,  (August  Term,  1848)  where  it  was  held  that 
a  deed  to  secure  valid  debts,  if  no  other  consideration  ap- 
peared, was  void ;  in  other  words,  that  the  purpose  of  the 
deed  as  declared,  was  not  such  a  consideration  as  was  nec- 
essary to  support  it.  See  also  Springs  v.  Hanks,  5  Ire.,  30, 
and  Blount  v.  Blount,  2  Car  L.  R.  587,  in  which  a  grantor 
had  undertaken  to  convey  land  to  an  illegitimate  child,  yet 
as  no  valuable  or  good  consideration  appeared,  the  deed  was 
held  insufficient.  These  cases  are  not  cited  to  show  that  a 
consideration  is  now  necessary  to  a  deed.  The  contrary  was 
decided  in  Hogan  v.  Strayhom,  65  N.  C,  279.  But  they  do 
establish  that  in  the  opinion  of  this  Court  at  least  up  to 
1859,  the  purpose  of  a  deed,  as  to  pay  the  debt  of  the 
grantor,  &c.,  can  not  properly  be  spoken  of  or  regarded  as 
the  consideration  of  the  deed. 

In  this  respect  and  as  to  this  proposition  the  cases  of  Bran^ 
nock  V.  Brannocky  and  the  others  coinciding  with  it,  are  irre- 
concilable with  Stone  v.  Marshall.  And  the  proposition  as 
to  which  the  cases  contradict  each  other  is  not  in  either  of 
them  a  dictum,  but  is  in  each  the  proposition  on  which  the 
decision  depends,  or  as  it  is  called  the  ratio  decidendi. 

Since  the  case  of  Stone  v.  MarsliaU^  several  cases  have  beea 
decided  in  this  Court,  involving  more  or  less  directly  the 
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queBtioQ  decided  in  that.  It  is  uQneoesBftrj  to  do  more  than 
merely  to  cite  some  of  these.  Carter  v.  Cocke^  64  N.  C.  239; 
McNeill  V.  Hiddle^  6^  K  C.  290 ;  Trustees  of  WUsm  College  v. 
Saichweli,  71  N.  C.  111. 

In  this  conflict  between  the  decisions  of  this  Court,  which 
merely  as  decisions  are  equally  entitled  to  our  following,  we 
are  obliged  to  look  to  the  opinions  of  learned  authors  and 
the  decisions  of  other  Courts,  and  with  the  exception  of 
some  decisions  in  New  York  which  I  have,  found  referred 
to,  but  have  not  been  able  to  examine,  they  will  be  found 
unanimously  to  support  our  cases  of  Brannock  v.  Brannock ; 
Harris  v.  DeQraffenreid^  and  Jackson  v.  Hampton, 

The  doctrine  is  fully  and  clearly  discussed,  and  the  older 
cases  cited,  in  Metcalf  on  Contracts  246 ;  and  I  may  be  par- 
doned for  a  somewhat  long  citation  from  a  book  of  such  emi- 
nent merit : — 

"  It  has  heretofore  been  mentioned  that  if  one  of  two  con- 
siderations of  a  promise  be  void  merely,  the  other  will  sup- 
port the  promise ;  but  that  if  one  of  two  considerations  be 
unlawful,  the  promise  is  void.  When,  however,  the  illegal- 
ity of  a  contract  is  in  the  act  to  be  done,  and  not  in  the  con- 
sideration, the  law  is  d^fterent.  If,  for  a  legal  considera- 
tion, a  party  undertakes  to  do  two  or  more  acts,  and  part 
of  them  are  unlawful,  the  contract  is  good  for  as  much  as  is 
lawful,  and  void  for  the  residue. 

Wherever  the  unlawful  part  of  a  contract  can  be  separa- 
ted from  the  rest,  it  will  be  rejected  and  the  remainder  es- 
tablished. *  *  *  But  it  was  asserted  until  it  became  a 
maxim,  that  if  any  part  of  an  agreement  be  contrary  to  a 
statute,  the  whole  is  void.  This  distinction  seems  to  stand 
on  no  sound  principle,  and  upon  examination  will  not  be 
found  as  a  general  rule  to  be  supported  by  authority."  The 
cases  cited  fully  sustain  the  author.  2  Chitty  Contr.  973, 11th 
American  edition,  is  to  the  same  effect. 
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In  1  JoDe8  on  Mortgages,  §  620,  it  is  said :  "  Where  the 
consideration  of  a  mortgage  is  made  up  of  several  distinct 
transactions,  some  of  which  are  legal  and  others  are  not,  and 
the  one  can  be  separated  with  certainty  from  the  others,  the 
mortgage  may  be  upheld  for  such  part  of  the  consideration 
as  was  free  from  the  taint  of  illegality/' 

In  Bump  on  Fraud.  Conveyances,  885,  under  the  heading 
of  Fictitious  Debts :  "An  appropriation  of  the  property  to 
the  payment  of  debts  not  owing  by  the  assizor,  and  not 
contracted  on  his  account,  or  for  a  larger  sum  than  is  due, 
to  the  prejudice  of  his  creditors  is  evidence  of  fraud.  This 
will  not,  however,  make  the  assignment  void,  unless  the 
assignee  participates  in  the  fraud.'' 

In  HardcoHte  v.  Fisher,  24  Mo.  70 :  (1856)  "  We  think  it 
pretty  well  settled  by  the  course  of  decisions  in  this  State  in 
reference  to  a  voluntary  assignment,  that  the  fraud  of  one 
or  more  of  the  creditors  does  not  defeat  it  altogether,  and 
render  it  wholly  ineffectual  in  favor  of  the  others,  and  we 
are  not  disposed  after  reconsidering  the  matter  to  change 
the  course  of  adjudications  ou  this  subject.  The  Courts  of 
Virginia,  North  Carolina  and  Alabama  have  taken  the  same 
view,"  citinjj  Brannock  v.  Brannock,  and  Harris  v,  DeChraf- 
fenreid. 

In  Mcintosh  v.  Comer,  33  Md.  598,  607 :  */  But  it  by  no 
means  follows  that  because  some  of  the  preferred  debts  may 
be  fraudulent,  and  therefore  void,  that  the  assignment  itself 
should  be  declared  a  nullity.  Some  of  the  debts  claiming 
priority  of  payment  may  be  founded  in  fraud,  and  still  the 
general  assignment  be  good  as  to  all  debts  that  are  borui 
Jide:'  Fedman  v.  Gamble,  26  K  J.  Eq.  494 ;  Careton  v.  Woods, 
28  N.  IL  290. 

In  the  present  case  we  think  the  deed  to  the  plaintiff  was 
not  void  by  reason  that  it  secured  a  fraudulent  debt.  Al- 
though the  trustee  cannot  appropriate  any  part  of  the  fund 
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to  the  payment  of  that  debt,  yet  the  deed  is  a  valid  security 
for  the  good  debts. 
There  is  error  in  the  ruling  of  the  Judge  below. 

Error. 

Per  Curiam.  Venire  de  novo. 


state  on  relation  of  ELIJAH  HEWLETT  t.  HENRY  NUTT. 

Tax  Upon  Suits— Failure  of  Clerk  to  Aeeount— Liability  of  Surety 

on  Official  Bond— Action  for  Penalty— Statute  of 

Limitations — Forties. 

1.  The  tax  prescribed  bj  Rev.  Code,  ch.  28,  §  4,  on  indictments,  civil 
suits,  &c.,  is  not  a  tax  witbin  tbe  meaning  of  the  reyenne  act  of 
1868-'9,  wbich  repealed  all  taxes  not  therein  imposed  ;  nor  is  it  a  tax 
witbin  the  meaning  of  tbe  constitution,  Art.  V,  §  8,  which  requires 
taxes  to  be  equal  and  uniform. 

2.  Such  tax  is  not  in  violation  of  the  constitution^  Art.  I,  §  85. 

/d.  A  Superior  Court  clerk,  who  collects  taxes  upon  suits,  to  an  amount 
unauthorized  by  law,  is  nevertheless  bound  to  account  for  the  same 
to  the  proper  county  ofQcer ;  and  a  surety  upon  his  official  bond  is 
liable  for  his  failure  to  do  so. 

4.  An  action  against  a  clerk  for  the  penalty  of  $500,  prescribed  by 

Rev.  Code,  ch.  28,  §  7,  if  not  brought  within  one  year,  is  barred  by 

the  statute  of  limitations  under  C.  C.  P.,  §  56. 
^.  The  county  tre^aprer  is  the  proper  plaintiff  in  an  action  on  the 

bond  of  a  Superior  Court  clerk  to  recover  money  collected  by  him  as 

taxes  on  suits. 

Civil  Action,  tried  at  Spring  Term,  1878,  of  Nbw  Han- 
over Superior  Court,  before  EwrCj  J. 

This  action  was  brought  by  the  relator  as  treasurer  of 
New  Hanover  county,  against  the  defendant  as  surety  upon 
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the  bOttd  of  dne  James  0.  Maoo,  clerk  of  said  C6tirf .  It 
was  alleged  that  said  clerk  had  failed  to  account  tO'  t>lftinti4r 
in  a  certain  smn  du^  as  A  tax  on  sundry  judgments  revered 
in  civil  actions  in  said  Court.  The  material  allegations  in 
the  complaint  were  denied,  and  the  defendant  pleaded  the 
statute  of  limitations.  The  case  was  subsequently  referred 
for  an  account,  and  the  referee  reported,  that  Mann  was 
clerk  of  said  Court  from  August  1869  to  September  1874, 
and  as  such,  during  that  period,  in  eighty  civil  actions,  he 
taxed  in  the  bill  of  costs,  and  collected  the  sum  of  twa 
dollars  in  each  case,  and  the  same  was  received  by  him  for 
the  county  treasurer,  but  not  paid  over  to  him. 

Upon  the  pleadings  and  the  facts  as  found,  the  Court  gave 
judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Mr.  D.  L.  BicsseUf  for  plaintiff. 

Messrs.  Merrimon,  Fuller  ^  Ashe,  for  defendant. 

Reade,  J.  **  On  every  indictment  or  civil  suit  *  *  *^ 
the  parties  convicted  or  cast  shall  pay  a  tax  of  one  dollar,  and 
in  every  suit  in  equity,  a  tax  of  two  dollars"  Rev.  Code, 
ch.  28,  §  4.  By  the  same  statute,  "all  fines,  amercements, 
forfeitures  and  taxes  on  suits,"  are  appropriated  for  the 
purpose  of  defraying  the  costs  of  State  prosecutions,  and 
the  contingent  expenses  of  the  county.  And  it  is  made 
the  duty  of  the  clerk  to  report  all  such  taxes,  fines,  forfeit- 
ures and  amercements,  and  to  account  and  pay  them  over 
to  the  proper  ofllcer.  Under  this  statute  the  clerk  collected 
the  amount  of  taxes  on  civil  suits  reported,  and  failed  to 
account  for  or  pay  it  over. 

The  defendant,  who  is  surety  for  the  clerk  on  his  ofiicial 
bond,  objects  to  paying  the  taxes  on  civil  suits  collected  by 
the  clerk : — 

1^  Because  the  statute  under  which  he  collected  them 
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had  been  r^)eakd,  so  that  he  did  not  collect  them  by  vir- 
tue or  under  color  of  his  ofiSce,  or  by  authority  of  law.  The 
foundation  for  this  defence  is  the  general  revenue  act  of 
1868-'69,  which  repeak  all  tacses  ttot  therein  imposed ;  and 
this  being  a  tax  on  suits,  it  is  repealed.  This  defence  will 
not  avail  the  defendant^  because  the  tax  on  suits  is  not  the 
kind  of  taxes  embraced  in  that  revenue  act.  Indeed  it  is 
not  a  tax  at  all  in  the  sense  that  public  taxes  are  under- 
stood. It  18  a  part  of  the  bill  of  costs  taxed  by  the  clerk 
to  be  paid  by  the  unsuccessful  party  in  every  suit  to  pay  the 
expenses  of  the  Court,  the  aid  of  which  he  has  wrongfully 
invoked  at  the  public  expense.  The  fact  that  it  is  called  a 
tax  makes  no  difTerence.  Tax  is  a  fiamiliar  and  appropriate 
term  in  judicial  proceedings.  The  fees  of  clerks,  sheriffs, 
witneses,  referees,  lawyers,  are  all  taxes  upon  the  losing 
party,  and  are  "taxed"  by  the  clerk  as  the  costs.  The 
Court  orders  the  costs  to  be  iaxed  by  the  clerk,  and  to  be 
paid  as  taxed.  A.  motion  to  retax  a  bill  of  costs  is  common. 
The  statute  directs  costs  to  be  taxed  by  the  clerk.  "  The 
prevailing  party  shall  be  entitled  to  recover  the  fees  of  ref- 
erees and  witnesses,  and  other  necessary  disbursements  to 
be  taxed  according  to  law."  Bat.  Rev.,  ch.  17,  §  287.  So 
an  attorney's  fee  is  taxed,  and  if  an  attorney  take  a  larger 
**  tax-fee  "  than  allowed  by  law,  he  shall  be  indicted,  &c.  In 
the  very  case  before  us  His  Honor  directed  the  plaintiff  to 
pay  the  costs  to  be  *'  taxed  by  the  clerk.''  And  one  of  the 
definitions  of  **  tax  "  in  Webster  is, — "  to  assess,  fix,  or  de- 
termine judicially,  as  the  amount  of  costs  on  actions  in 
Court ;  as  the  Court  taoces  bills  of  costs."  We  are  of  the 
opinion  that  the  revenue  act  of  1858-'59,  or  any  like  act, 
does  not  embrace  the  tax  in  question  on  suits,  unless  speci- 
ally mentioned. 

2.  The  second  ground  of  defence  is  that  the  statute  in 
question  is  made  void  by  our  present  constitution,  which 
requires  taxes  to  be  equal  and  uniform.    The  answer  is  as 
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above,  that  this  is  not  the  kind  of  tax  embraced  in  the  con- 
stitution. 

3.  The  third  ground  of  defence  is  that  the  constitution 
requires  that  the  Courts  shall  be  open  to  suitors,  and  that 
its  spirit  is,  that  suits  shall  not  be  burdened ;  but  that  the 
power  to  tax  is  the  power  to  destroy.  This  is  an  extreme 
position  and  if  allowed  would  forbid  any  costs  in  suits  at 
all.  And  besides,  it  is  not  a  tax  on  suits,  but  upon  the 
losing  party  in  a  suit,  and  is  not  an  unreasonable  penally  for 
his  false  clamor.  It  will  be  observed  that  it  is  classed  in 
the  statute  with  fines,  penalties  and  amercements. 

4.  The  fourth  ground  of  defence  is  that  the  tax  on  suits 
being  without  authority  of  law,  the  clerk  collected  them  in 
his  own  wrong,  and  not  by  virtue  or  color  of  his  ofiice,  and 
therefore  the  defendant,  his  surety,  is  not  bound.  This  is 
answered  by  what  we  have  said,  that  the  statute  authoriz- 
ing the  tax  is  in  full  force.  But  if  it  were  not,  the  Courts 
would  not  patiently  hear  the  defendant  controvert  the  au- 
thority of  a  statute  which  he  assumed  to  be  in  force,  and 
under  which  he  received  money  for  the  public,  and  refused 
to  pay  it  over. 

5.  The  fifth  ground  of  defence  b  that  the  $500  penalty 
for  not  paying  over  is  barred  by  the  statute  of  limitations — 
one  year.  IVe  are  of  the  opinion  that  this  objection  is  well 
taken.    C.  C.  P.,  §  35.  ' 

6.  The  sixth  ground  of  defence  is  that  the  clerk  collected 
two  dollars  tax  on  each  suit,  whereas  he  ought  only  to  have 
•collected  one  dollar.  We  suppose  this  was  done  upon  the 
idea  that  all  actions  are  now  '^  equity  suits,"  upon  which  the 
tax  was  two  dollars.  How  this  is,  we  will  not  stop  to  inquire. 
The  defendant  clerk,  as  clerky  collected  the  tax  by  virtue 
of  his  office  under  a  not  unreasonable  construction,  which 
he  put  upon  the  statute,  and  it  is  just  that  the  defendant 
should  pay  it. 

7.  She  seventh  ground  of  defence  is  that  the  county 
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treasurer  is  not  the  proper  person  to  sue.  The  statute  ex- 
pressly provides  that  the  money  shall  be  paid  to  him,  and 
that  he  shall  account  for  it.  Bat.  Rev.,  ch.  30,  §  8.  And 
the  rule  is  that  he  to  whom  money  is  payable,  may  sue  for 
it  to  compel  payment.  It  is  true  that  there  is  also  a  provis- 
ion, §  9,  that  if  the  county  officers  who  are  required  to  pay 
the  treasurer  will  not  do  so  when  he  calls  on  them,  which 
he  is  required  to  do  at  least  twice  a  year,  the  treasurer  shall 
•report  the  facts  to  the  board  of  commissioners,  and  they 
may  sue«  But  this  does  not  oust  the  treasurer  of  the  right 
to  sue  if  he  chooses  to  do  so. 

The  clerk  of  this  Court  will  make  the  calculations  from 
the  report  of  the  referee  and  report,  and  there  will  be  judg- 
ment here  accordingly  for  the  plaintiff.    Clerk  allowed  $5. 

Error. 

Per  Curiam.  Judgment  reversed. 


JOHN  BUIE  and  others  v.  THE  COMMISSIONERS  OF  FAYETTE- 
YILLEand  others. 

Taxation—Shares  in  National  Banks. 

1.  Shares  in  national  banks  owned  by  residents  of  the  State  may  be 
assessed  for  taxation  either  at  the  place  where  the  owners  reside,  or 
at  the  place  where  the  bank  is  located,  as  the  legislature  of  the  State 
may  elect. 

^  Under  the  existing  laws  such  shares  must  be  taxed  at  the  place 
where  the  owner  or  person  required  to  list  them  resides. 

iKyle  V.  Commi8sioner8  of  Fayetteville,  75  N.  C.  445,  cited,  distinguish- 
ed and  approved.) 
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Motion  for  an  Injunction  heard  on  the  27th  of  February, 
1878,  at  Caethage,  before  Moore^  J. 

The  plaintiffs  are  citizens  and  residents  of  thie  State,  and 
owners  of  a  certain  number  of  shares  of  stock  in  the  Peo- 
ples National  Bank  of  Fjiyetteville,  but  are  not  residents  of 
the  town  of  Fayetteville,  nor  do  they  carry  on  any  business 
in  said  town.  They  alleged  among  other  things  that  the 
defendant  assessed  their  shares  of  said  stock  for  municipal 
taxation,  and  had  authorized  the  town  tax  collector,  the  de- 
fendant Mallett,  to  proceed  to  collect  the  same — after  his 
term  of  office  expired — under  the  tax  list  for  1876,  who  had 
levied  upon  certain  personal  property  to  secure  payment  of 
the  same,  and  had  advertised  it  for  sale ;  and  upon  their  ap- 
plication an  order  was  granted  by  Bvxion^  J.,  restraining  the 
defendant  corporation  from  further  proceeding. 

The  defendants  alleged  among  other  things  that  under 
their  charter  they  had  the  power  to  tax  for  municipal  pur- 
poses all  such  subjects  of  taxation  as  are  taxed  by  the  State, 
and  that  their  tax  collector  had  the  same  powers,  and  was 
subject  to  the  same  penalties  in  collecting  the  town  taxes, 
as  was  the  sheriff  in  collecting  State  taxes,  and  that  the 
amount  of  tax  levied  upon  the  plaintiffs'  shares  of  stock  is 
uniform  with  the  tax  upon  similar  property  owned  by  citi- 
zens of  the  town,  and  is  the  same  as  that  made  by  the 
township  board  of  trustees. 

Upon  the  hearing,  His  Honor  was  of  opinion  that  the 
assessment  of  the  bank  stock  of  the  plaintiffs  made  by  the 
authorities  of  the  town  of  Fayetteville,  and  all  the  proceed- 
ings had  thereon  were  without  authority  of  law,  and  granted 
the  motion  for  an  injunction,  from  which  ruling  the  defen- 
dants appealed. 

Mr.  B.  FiiUeVj  for  plaintiffs. 

Messrs.  Guthrie  Sf  Carr^  and  W.  F.  CampheU^  for  defen- 
dants. 
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Smith,  C.  J.  In  the  case  of  Kyle  v.  Comm'rs.  of  Fayette- 
vilkf  75  N.  C,  445,  it  is  decided  that  the  shares  of  stock 
held  by  non-rbsidents  in  a  national  bank  can  only  be  taxed 
in  the  city  or  town  wherein  the  bank  is  located.  The  de- 
cision rests  upon  the  provision  in  the  State  constitution  by 
which  all  property,  except  such  as  may  be  exempted,  is  re- 
quired to  be  taxed,  and  upon  a  clause  in  the  act  of  Congress 
under  which  they  are  formed,  permitting  the. State  to  im- 
pose upon  the  shares  of  stock  a  tax  which  shall  not  exceed 
that  levied  upon  other  moneyed  capital  in  the  hands  of  its 
own  citizens,  and  restricting  the  tax  on  non-resident  share 
holders  to  the  town  or  district  in  which  the  bank  is  located. 
A  State  can  not  impose  a  tax  upon  these  corporations  as 
such,  nor  upon  the  property  and  interest  of  the  share  holder 
therein,  unless  authorized  by  Congress,  and  then  only  in  the 
manner  and  to  the  extent  allowed.  The  eflfect  of  the  act 
for  purposes  of  taxation  is  to  sever  the  stock  as  property 
from  the  person  of  the  owner,  and  to  impart  to  it  a  new 
legal  situSy  that  of  the  bank  itself.  Unless  the  shares  of 
non-residents  are  taxed  at  the  place  where  the  corporation 
is  formed,  and  their  dividends  intercepted  and  applied  to 
the  payment  of  the  tax,  they  would  be  beyond  the  reach  of 
the  taxing  power  altogether.  But  by  aflixing  to  the  prop- 
erty of  the  non-resident  share  holder  the  situs  of  the  bank 
itself,  of  whose  capital  his  shares  represent  a  part,  his  inter- 
est is  subjected  to  the  exercise  of  the  taxing  power,  and 
through  the  corporation,  as  his  trustee,  the  payment  of  his 
tax  enforced  out  of  his  part  of  distributed  funds. 

But  another  and  difierent  question  is  now  presented,  not 
disposed  of  in  the  decision  ot  that  case.  The  plaintiffs  here 
are  citizens  and  residents  of  the  State,  some  of  them  living 
in  Cumberland,  and  others,  in  Robeson  county,  and  none  of 
them  residing  or  doing  business  within  the  town,  so  as  to 
subject  their  persons  to  its  corporate  jurisdiction.  They  are 
all  liable  to  State  and  county  taxation  on  their  property  of 
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every  kind  except  lands  and  farming  utensils  and  other  ar- 
ticles used  in  their  cultivation  at  the  places  of  their  actual 
residence  under  the  laws  of  the  State. 

The  inquiry  now  is, — whether  the  shares  of  resident  stock 
holders  can  be  assessed  and  taxed  like  those  of  non-resi- 
dents in  the  town  where  the  bank  is  located  and  carries  on 
its  business.  The  question  will  be  first  considered  as  affected 
or  controlled  by  the  legislation  of  Congress : — 

Soon  after  the  passage  of  the  national  bank  act,  a  contro- 
versy arose  as  to  the  true  meaning  of  the  clause  which  per- 
mitted shares  to  be  taxed  under  State  authority  "  at  the 
place  where  the  bank  is  located  and  not  elsewhere."  In 
some  of  the  States  it  was  held  that  the  restriction  confined 
the  exercise  of  the  taxing  power  to  the  town  or  district  in 
which  the  corporation  conducted  its  business,  while  in  oth- 
ers it  was  decided  to  apply  to  the  State  and  not  to  any  of 
its  territorial  divisions,  and  that  such  tax  could  be  assessed 
upon  a  resident  stock  holder  at  the  place  of  his  residence 
wherever  it  might  be  within  the  State.  Burroughs  on  Taxa- 
tion, 127,  128;  Austin  v.  Aldermen  of  Boston^  14  Allen  359; 
Clapp  V.  BiLshivgion^  42  Ver.,  579. 

The  controversy  was  solved  by  an  amendatory  act  passed 
in  1864,  declaring  the  word  ^' place''  to  mean  the  '*  Stale'' 
wherein  the  bank  is  located.  The  only  restraints  imposed 
upon  a  State  in  the  exercise  of  its  taxing  power  over  shares 
in  national  banks  are  : 

1.  That  such  tax  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  its  in- 
dividual citizens. 

2  That  the  tax  on  shares  of  non  resident  owners  shall  be 
iiiil)osod  in  the  city  or  town  where  the  bank  is  located 

Subject  to  these  limitations,  it  is  left  to  the  legislature  of  a 
State  to  *' determine  and  direct  the  manner  and  place  of 
taxing  all  the  shares  "  of  banking  associations  w-ithin  its 
limits.     U.  S.  Rev.  Stat.,  §  5219.     It  follows  therefore  that 
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a  State  may  prescribe  and  regulate  under  the  restraints 
mentioned,  as  well  the  place  as  the  manner  of  making  its 
assessments  upon  this  kind  of  property  according  to  its  own 
discretion.  A  reference  to  some  adjudged  cases  will  support 
this  view. 

In  Nat.  Bank  v.  Commonwealth,  9  Wall.  353,  the  State  of 
Kentucky  levied  a  tax  '^on  bank  stock,  or  stock  in  any  money- 
ed corporation  of  loan  or  discount,  of  fifty  cents  on  each 
share  thereof  equal  to  one  hundred  dollars,"  and  required 
the  cashier  of  the  corporation  to  pay  the  tax,  and  the  Court 
held  the  enactment  to  be  valid,  and  said :  ^^  If  the  State  of 
Kentucky  had  a  claim  against  a  stockholder  of  the  bank 
who  was  a  non-resident  of  the  State,  it  could  undoubtedly 
collect  the  claim  by  legal  proceeding  in  which  the  bank 
could  be  attached  or  garnisheed  and  made  to  pay  the  debt 
out  of  the  means  of  the  shareholder  under  its  control.  This 
is  in  effect  what  the  law  of  Kentucky  does  in  regard  to  the 
tax  of  the  State  on  bank  shares."  And  the  Court  further 
declared  that  "  while  Congress  intended  to  limit  State  taxa- 
tion to  the  sfiares  of  the  bank  as  distinguished  from  its  cap- 
ital,  and  to  provide  against  a  discrimination  in  taxing  such 
bank  shares  unfavorable  to  them  as  compared  with  the 
shares  of  other  corporations  and  with  other  moneyed  capi- 
tal, it  did  not  intend  to  prescribe  to  the  States  the  mode  in 
which  the  tax  should  be  collected." 

In  Tappan  v.  Merchants*  Nat.  Bank,  19  Wall.  490,  the  validi- 
ty of  an  act  of  Illinois  passed  in  June,  1867,  was  called  in 
question.  That  act  levied  a  tax  on  stockholders  in  banks 
formed  under  the  authority  of  the  United  States  or  of  that 
State,  "  in  the  county,  town  or  district  where  such  bank  or 
banking  association  is  located  and  not'  elsewhere,  whether 
such  stockholder  reside  in  such  county,  town  or  district,  or 
not."  Chief  Justice  Waitb  delivering  the  opinion  says: 
'*  The  State  within  which  a  national  bank  is  situated  has 
jurisdiction  for  the  purposes  of  taxation  of  all  the  shareholders 
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of  the  bank,  both  resident  and  non-resident,  and  .of<M  its  shares, 
ftnd  may  legislate  accordingly."  The  question  then  befi»re 
the  Court  was  whether  such  property  was  not,  so  annexed 
to  and  identified  with  the  person  of  the  owner  as  to  exist 
only  in  contemplation  of  law  where  the  owner  was,  and  (ex- 
cept in  case  of  non-residents  expressly  provided  for  in  the 
act)  could  be  made  liable  to  public  burdens  at  any  other 
place.  It  was  decided  that  a  State  might  tax  the  stock  of 
its  own  citizens,  as  the  stock  of  non-residents  was  taxed,  at 
the  situs  of  the  bank ;  and  the  Court  declined  to  give  an 
opinion  as  to  whether  such  tax  could  be  assessed  elsewhere 
in  the  State. 

In  Adams  v.  Nashville,  95  U.  S.  Rep.  1h,  the  construction 
of  this  clause  again  came  before  the  Supreme  Court,  and  it 
was  alleged  that  an  exemption,  resulting  from  a  statute  of 
Tennessee  which  declared  that  no  tax  should  be  put  on  the 
capital  of  any  bank,  state  or  national,  operated  to  impose  a 
burden  upon  stock  holders  in  national  banks  which  was  not 
put  upon  other  moneyed  capital  belonging  to  individuals, 
and  was  in  conflict  with  the  provisions  of  the  law.  The 
Court  say :  **  That  the  act  of  congress  was  not  intended  to 
control  the  State  power  on  the  subject  of  taxation,"  and 
that  its  plain  intention  "  was  to  protect  corporations  formed 
under  its  authority  from  unlriendly  discrimination  by  the 
States  in  the  exercise  of  their  taxing  powers." 

The  law  does  not  itself  require  the  assessment  of  any  tax 
upon  shares  in  these  associations.  It  places  them  under 
the  taxing  power  of  a  State  which  may  choose  to  exercise 
it,  protected  however  against  adverse  discriminating  legis 
lation.  There  is  no  obligation  to  charge  this  species  of 
property  with  the  jJublic  burden  imposed  in  the  act,  and  if 
it  exists,  it  is  by  virtue  of  our  own  constitution  and  laws 
which  require  all  property  to  be  taxed,  and  upon  a  uniform 
rule.  This  brings  us  to  the  consideration  of  our  own  legis- 
lation on  the  subject. 
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The  provisions  of  the  revenue  act  (Laws  1874-75,  ch.  184) 
by  which  the  facts  of  this  case  are  governed,  if  not  incon- 
sistent with  the  constitution,  definitely  determine  the  dis- 
pute.   Some  of  these  will  be  cited  : — 

§  6  requires  lapd  and  personal  property  on  farms  used 
in  cultivating  them  to  be  given  in  in  the  township  wherein 
the  land  lies.  §  7  requires  all  other  personal  property 
whatever,  "including  moneys  on  hand  or  on  deposit,  credits, 
investments  in  bonds,  stocks  in  National,  State,  and  private 
banks"  Ac.,  to  be  given  in  in  the  township  in  which  the  person 
^0  charged  resides  on  the  1st  day  of  April."  §  9  declares 
that  the  list  of  taxable  property  shall  include  (par.  6) 
^'stocks  in  national  and  private  banks,  &c.  and  their  esti- 
mated value."  So  in  §  11  the  cashier  of  each  bank  or 
banking  association,  whether  State  or  National,  is  directed 
to  give  in  to  the  "  board  of  assessors  for  the  township  in 
which  such  bank  or  banking  association  is  situated,  all  shares 
of  stock  composing  their  corporatio^i,  as  agent  for  and  in  the 
name  of  the  owners  of  said  shares  of  stock  who  may  be^ 
non-residents,  and  the  deposits  of  all  non-residents." 

It  is  thus  apparent  that  the  General  Assembly  has  pro- 
vided for  the  taxation  of  non-resident  share  holders  in 
N'ational  banks  at  the  place  of  location  of  the  bank,  and  is 
not  only  silent  in  regard  to  resident  share  holders  in  that 
connection,  but  in  preceding  sections  requires  all  stock  of 
the  latter  to  be  listed  and  taxed  at  the  owner's  domicil. 
As  more  clearly  indicative  of  the  legislative  will,  the  last 
revenue  act  directs  such  cashiers  to  forward  a  list  of  stock 
holders  resident  in  the  several  counties  to  the  commis- 
sioners of  the  respective  counties  in  order  that  this  property 
may  not  escape  taxation. 

But  it  was  urged  in  the  argument  of  defendants'  counsel 

tliat  this  method  of  taxing  is  not  uniform  inasmuch  as  the 

eharea  of  resident  and  non-resident  stock  holders  are  taxed 

at  different  places  and  necessarily  at  different  ad  valorem 

18 
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sums,  but  this  is  a  misfonoeption  of  the  uniformity  pre- 
scribed. Absolute  equality  is  unattainable  in  any  system 
of  raising  revenue.  ''All  persons,"  in  the  language  of 
Chief  Justice  Waite,  in  lappan  v.  Merchants  Nat.  Banky 
**  owning  the  same  kind  of  property  are  taxed  as  he  (the- 
complaining  share  holder)  is  taxed."  It  is  difficult  to  see 
how  a  tax  upon  all  stock  (except  that  of  the  nou-resideiit 
which  unless  taxed  through  the  association  could  nqt  be 
taxed  at  all)  levied  and  collected  at  the  owner's  residenoe 
can  be  unequal  or  wanting  in  uniformity,  which,  as  the 
Chief  Justice  in  the  case  cited  declares,  is  but  another  name 
for  equality.  Shares  in  National  banks  are  assessed  upon 
the  same  ad  valorem  principle,  and  pay  the  same  tax  as 
shares  in  every  other  moneyed  association,  and  indeed  a& 
other  forms  of  property  whose  locality  is  that  of  the  owners* 
The  exceptional  fact  is  the  addition  of  property  belonging 
to  non-residents  to  the  volume  of  taxable  property,  which 
in  this  mode  only  can  be  brought  within  reach  of  the  taxing 
power.  But  this  does  not  disturb  the  uniformity  of  the 
system  prescribed  by  the  constitution,  and  under  which - 
every  person  is  taxed  alike,  upon  land  and  such  articles  as, 
are  used  in  farming  at  the  place  where  they  are;  upon 
other  personal  estate  where  the  owner  resides. 

We  have  examined  the  cases  cited  by  the  defendants'^ 
counsel, — Bank  of  Columbus  v.  Hines^  3  Ohio  1,  and  Town- 
ship ^  Slq.  V.  Talcott,  19  Wall.  666,— and  do  not  find  them  at 
all  in  conflict  with  our  opinion  as  to  the  uniformity  in- 
tended in  the  constitution,  but  rather  in  its  support.  Sub- 
stantially the  same  views  are  expressed  in  both  cases,  and 
we  will  only  refer  to  what  is  said  in  one  of  them  : 

In  discussing  a  clause  in  the  constitution  of  Michigan 
directing  its  legislature  to  provide  a  uniform  rule  of  taxa- 
tion, Mr.  Justice  SwAYNE  uses  this  language :  "The  object 
of  this  provision  was  to  prevent  unjust  discrimination.  It 
prevents  property  from  being  classified,  and  taxed  as  clas- 
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sitied  by  different  rules.  All  kinds  of  property  must  be 
taxed  uniformly  or  be  exempt.  The  uniformity  must  be 
co-extensive  with  the  lerritory  to  which  the  tax  applies.  If 
a  State  tax;  it  must  be  uniform  all  over  the  State.  If  a 
county  or  city  tax,  it  mxist  be  uniform  throughout  such 
county  or  city."  Our  revenue  system  is  in  entire  harmony 
with  these  views. 

We  have  discussed  the  subject  of  State  and  county  taxa- 
tion because  the  cliarter  of  the  town  of  Fayetteville  confers 
upon  its  municipal  authorities  the  same  powers  of  taxation^ 
and  on  the  same  subjects  of  taxation  within  its  jurisdic- 
tional limits,  which  the  State  itself  possesses.  Nor  do  we 
find  it  necessary  to  consider  the  extent  of  the  powers  of  the 
defendant,  Mallett,as  town  tax  collector,  after  the  expiration 
of  his  term  of  oflBce,  to  proceed  with  the  collection  of  taxes. 

We  are  therefore  of  opinion  and  so  declare,  that  the 
shares  in  National  banks  owned  by  residents  of  this  State 
may  be  assessed  under  the  act  of  Congress,  either  at  the 
place  where  such  owners  reside  or  at  the  place  where  the 
bank  is  located,  as  the  legislature  of  a  State  may  elect ;  and 
that  under  existing  laws,  such  shares  must  be  taxed,  and 
can  be  taxed  only  at  the  place  where  the  owner  or  pei^son 
who  is  required  to  list  them,  resides.  The  tax  attempted  to  be 
enforced  against  the  plaintiffs  is  imposed  without  authority 
of  law,  and  is  void ;  and  the  plaintiffs  are  entitled  to  relief 
by  injunction. 

No  error. 

Per  Curiam.  Judgment  aflirmed. 
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J.  M.  MULFORD  v.  W,  J.  SUTTON. 

Taxes  and  Taxation. 

An  action  to  recover  back  an  amount  of  taxes  paid  under  protest,  will 
not  lie  against  a  sheriff  who  collected  the  same  by  virtue  of  a  list 
delivered  to  him  by  the  reg^ter  of  deeds  under  the  revenue  act  of 
1876-'77,  ch.  156  §  12,  schedule  B.  Such  list  has  the  force  and  effect 
of  a  judgment  and  execution. 

(Huggins  v.  Hinson^  Phil.  126,  cited  and  approved.) 

Appeal  from  a  Justice's  Court,  heard  at  Chambers  ou  the 
27th  of  October,   1877,  ia  Wilmington,  before  Moore^  J. 

This  was  an  action  by  the  plaintiff  to  recover  the  amount 
of  a  certain  tax  paid  under  protest  to  the  defendant,  sheriff 
of  Bladen  county,  and  the  following  are  the  facts  agreed 
upon :  The  plaintiff  is  a  retail  liquor  dealer,  having  been 
regularly  licensed  as  such  by  the  proper  authorities  in  said 
county.  He  bought  liquors  between  the  first  of  January, 
1877,  and  the  10th  of  March  following  (the  date  of  ratifica- 
tion of  the  revenue  act)  to  the  amount  of  $106.80 ;  and 
between  said  last  mentioned  date  and  the  first  of  July  fol- 
lowing, he  bought  liquor  to  the  amount  of  $246.57.  These 
purchases  were  made  of  wholesale  liquor  dealers  in  this 
State,  who  had  paid  the  tax  required  of  them  as  such,  upon 
the  liquor  sold  to  plaintiff.  The  plaintiff  listed  his  pur- 
chases before  the  register  of  deeds  in  pursuance  of  the  rev- 
enue act  of  1876-77,  the  register  of  deeds  delivered  said 
list  to  the  defendant  sheriff,  who  collected  the  amount  as- 
sessed against  the  plaintiff  upon  the  whole  of  said  pur- 
chases, ho  paying  under  protest,  and  insisting  that  he  was 
not  liable,  because  the  tax  had  been  paid  by  said  wholesale 
dealers ;  and  that  if  liable  at  all,  it  was  only  on  the  amount 
of  purchases  made  since  the  ratification  of  said  act.  Upon 
these  facts,  the  Justice  gave  judgment  in  favor  of  the  plain- 
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tiff  for  the  sum  of  $10.60  paid  the  sheriff  on  the  purchases 
made  before  March  10th,  1877 ;  but  the  plaintiff  demanding 
judgment  for  the  whole  amount  paid  as  aforesaid,  appealed 
from  the  ruling  of  the  Justice  to  the  Judge  of  the  district 
who  aflBrmed  the  judgment,  and  the  plaintiff  appealed  to 
this  Court. 

Mr.  N.  A.  Steadmarif  for  plaintiff. 

Attorney  General,  for  the  State,  and  Mr.  C.  C,  Ly&n,  for 
the  county  of  Bladen. 

Paircloth,  J.  There  have  been  numerous  discussions 
and  decisions  in  regard  to  the  right  of  a  tax  payer  to  have 
the  collection  of  taxes  restrained,  on  the  ground  that  the 
law  authorizing  it  is  illegal,  or  that  the  assessments  have 
been  illegally  or  fraudulently  made,  and  the  like  reasons. 
In  such  cases  when  public  policy  does  not  forbid  it,  and 
the  reasons  are  manifest  and  clear,  a  Court  of  Equity  does 
often  interfere  and  stop  the  collection.  It  became  well 
settled,  however,  that  not  even  a  preliminary  injunction  to 
stay  the  collection  of  taxes  would  be  granted,  until  it  is 
made  to  appear  that  all  the  taxes  conceded  to  be  due,  or 
which  the  Court  could  see  ought  to  be  paid,  have  been  paid 
or  tendered  without  demanding  a  receipt  in  full.  State  Bail 
Road  Tax  Cases,  92  U.  S.,  575,  617. 

It  will  be  observed  that  the  case  before  us  does  not  belong 
to  the  foregoing  class  of  cases.  Here,  the  tax  has  been 
paid  to  the  proper  collecting  ofiicer,  and  the  plaintiff  has 
instituted  this  action  against  him  to  recover  back  such 
money  as  he  supposes  has  been  illegally  collected. 

Under  the  provisions  of  the  act  of  1876-'77,  ch.  156,  the 
plaintrff  listed  his  purchases  under  oath  before  the  register 
of  deeds,  who  furnished  the  sheriff,  defendant,  with  said 
list.    The  sheriff  is  required  by  said  act  (§  12,)  "to  collect 
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from  every  person  on  the  list  furniihed  him  by  the  register 
of  deeds,  the  taxes  embraced  therein •*' 

The  plaintiff  paid  said  taxes  under  protest,  and  now  seeks 
to  recover  them  from  the  sheriff,  *'  as  money  had  and  re- 
ceived.'*  The  principle  which  governs  this  case  was  first 
established  in  this  State  in  the  case  of  Huggins  v.  Hinson, 
Phil.  126.  The  distinction  then  made  was  between  taxes 
collected  by  virtue  of  a  tax  list,  and  those  collected  without 
,  it.  It  was  held  that  in  the  former  case  no  action  could  be 
maintained  against  the  sheriff  for  tax  money  paid  under 
protest,  whether  the  taxes  had  been  legally  or  illegally 
assessed  and  collected;  wliereas  in  the  latter  case  such 
action  could  be  maintained  against  the  collecting  officer. 
This  was  giving  to  the  tax  list  the  force  and  effect  of  an 
execution  in  the  hands  of  the  sheriff.  It  became  his  war- 
rant which  he  could. not  disobey,  and  he  was  compelled  to 
settle  with  the  State  and  county  treasurer  the  amount 
called  for  in  the  list,  copies  of  which  were  filed  in  those 
offices. 

Since  that  decision  our  several  revenue  acts  have  ex- 
pressly provided  that  such  tax  list  endorsed  by  the  clerk 
shall  have  the  force  and  effect  of  a  judgment  and  execution 
against  the  property  of  the  person  charged  in  such  list. 
§  22.  We  think  the  mode  now  prescribed  for  making  up 
the  list  is  in  its  effect,  as  to  the  defendant,  the  same  as  then. 
Some  of  the  inconveniences  of  a  different  rule  are  noticed 
in  the  case  above  cited,  and  others  will  readily  occur  to  any 
one.  The  broad  door  for  collusion  and  delay  would  stand 
wide  open,  and.the  public  service  might  and  probably 
would  be  seriously  imperiled. 

Taxes  paid  under  protest  and  not  collected  by  virtue  of 
such  list,  may  be  recovered  back  from  the  sheriff  if  improp- 
erly collected,  because  he  has  no  authority  for  collecting 
any  more  than  is  due.    He  proceeds  upon  his  own  under- 
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standing  of  the  law,  with  notice  of  the  protest,  and  must 
look  to  the  consequences. 

The  revenue  act  provides  the  modes  of  relief  for  the  tax 
payer,  in  case  of  mistake  or  wrong,  both  before  and  after 
the  list  has  been  made  out  and  delivered  to  the  sheriff. 
The  plaintiff's  relief  is  through  those  provisions,  and  not 
by  this  action. 

We  do  not  consider  the  other  question  discussed  here,  for 
the  reason  that  a  decision  thereon  could  not  benefit  the 
plaintiff  nor  any  one  else  in  this  form  of  proceeding. 
There  is  error.  The  defendant  will  have  judgment  in  this 
Oourt  for  his  cost. 

Error. 

Per  Curiam.  Judgment  reversed. 


JOHN   A.    COLLINS   v.    THE    FARMVILLE   INSURANCE    AND 
BANKING  COMPANY. 

Fire  Insurance  ^Construction  of  Policy—Additional  Insurance- 
Waiver. 

1.  Where  a  policy  of  fire  insurance  covered  a  stock  of  **drug^and 
medicines,"  and  contained  a  stipulation  that  the  f  olicy  should  be 
avoided  <<if  the  insured  shall  keep  gunpowder,  fire  works,  sMpetre, 
&c ;  It  was  held,  that  the  prohibition  was  not  against  keeping  salt- 
petre as  a  drug,  but  only  in  such  manner  or  quantity  or  for  such  pur- 
pose as  would  increase  the  risk. 

:2.  Where  in  such  case  saltpetre  was  on  hand  as  a  part  of  the  stcck  of 
drugs  at  the  time  the  policy  issued,  being  an  article  usually  kept  in 
drug  stores,  it  was  as  a  part  of  the  stook  insured,  and  althoagh  spe* 
cially  prohibited  by  the  terms  of  the  policy,  the  poli3y  was  not  th3re- 
by  avoided. 

^.  Where,  in  an  action  to  recover  on  a  jo'icy  of  fire  insirmce,  t  ap- 
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peared  that  at  the  time  of  tlie  issuing  of  defendant's  policy,  addi- 
tional insurance  upon  the  propertj  was  taken  out  by  the  plaintiff 
with  the  same  agent  in  another  company,  the  consent  of  defendant 
being  endorsed  upon  its  policy ;  and  thereafter  another  company 
was  substituted  by  the  same  agent  in  place  of  the  second  insurer ; 
and  that  such  substitufciou  was  known  to  defendant,  and  that  no 
complaint  was  made  against  it  either  at  '  he  time  or  after  the  fire 
when  defendant  was  attempting  to  effect  an  adjustment  of  the  loss  ; 
It  teas  held,  that  the  fact  that  the  substitution  was  made  by  defen- 
dant's agent  with  defendant's  knowledge  and  without  objection  by 
defendant,  constituted  a  waiver  of  the  stipulation  in  its  policy  that 
no  additional  insurance  should  be  pliMsed  upon  the  property  insured, 
unless  the  consent  of  the  company  was  endorsed  upon  its  policy. 

Civil  Action  tried  at  Spring  Term,  1878,  of  Halifax 
Superior  Court,  before  Seymour^  J. 

This  action  was  brought  to  recover  the  amount  of  a  fire 
insurance  policy  issued  to  plaintiflf  b)'  defendant  company 
upon  a  stock  of  drugs  and  medicines  which  were  after- 
wards destroyed  by  fire.  The  facts  applicable  to  the  point 
decided  by  this  Court  appear  in  its  opinion.  Under  the 
instructions  of  His  Honor  the  jury  found  for  the  plaintifl". 
Judgment.    Appeal  by  defendant. 

Messrs.  Gilliam  ^  Gailing  and  T  P.  Devereux  for  plaintiff^. 
Messrs.  S,  Whitaker  and  A,   W.  Haywood,  for  defendant. 

Reade,  J.  The  plaintiff  was  a  druggist  in  Enfield,  N.  C.^ 
and  the  defendant  insured  him  $1,200  on  his  stock  of  drugs 
and  medicines  in  a  one  story  building,  &c.,  with  a  cpncur- 
rent  insurance  on  the  same  by  the  Alexandria  Insurance 
Company  of  $1,800.  This  was  in  1874,  and  the  same  was 
annually  renewed  up  to  1877,  when  the  store  was  destroyed 
by  fire.  During  these  years  and  several  transactions  there 
was  (  J.  'ood  understanding  and  a  becoming  liberality  be- 
tween''»^'  ^arties.  Upon  its  coming  to  the  attention  of  the 
plaintiliii.  he  had  not  informed  the  defendant  that  he 
kept  paints  and  oils,  he  informed  the  president  of  the  com- 
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pany  by  letter  of  his  omisdion,  and  the  president  wrote  to 
him  a  liberal  letter  saying  that  the  omission  might  teehni- 
cally  have  made  the  policy  void,  but  the  president  thought 
the  company  would  not  take  advantage  of  an  inadvertence 
of  that  sort,  but  to  put  the  matter  beyond  dispute,  the 
president  gave  the  plaintiff  written  permission  to  keep  the 
articles. 

It  appears  that  while  the  plaintiff's  principal  business 
was  that  of  a  druggist,  yet  as  in  common  with  druggists  in 
small  towns,  he  kept  various  other  articles.  Nearly  one 
half  of  his  stock  was  other  than  drugs  and  medicines 
strictly  speaking,  but  in  common  parlance  it  would  be 
called  a  stock  of  drugs  and  medicines,  ^fter  the  fire  this 
seems  to  have  been  the  first  trouble— the  plaintiff  supposing 
that  his  stock  in  the  store  was  insured,  while  the  defendants 
insisted  that  only  the  "drugs  and  medicines"  were  in- 
sured.   And  such  is  the  language  ofthe  policy. 

What  then  are  *•  drugs  and  medicines?"  This  is  not 
easily  answered.  Webster  defines  drugs  to  be  '*  substances 
used  in  the  composition  of  medicines ; "  and  again,  **used 
in  dyeing  or  in  chemical  operations."  It  is  clear  that  the 
defendant  in  the  careful  preparation  of  the  policy  ought 
not  to  have  left  a  matter  of  that  sort  at  large  as  a  trap 
in  which  the  plaintiff  might  be  caught.  This  matter  is 
however  brought  forward  for  the  following  specific  pur- 
pose:— 

1.  The  policy,  even  by  the  defendant's  admission  does 
insure  the  plaintiff's  "stock  of  drugs  and  medicines  in  the 
house,"  &c.  Well,  is  saltpetre  a  drug  ?  Yes,  it  is  admitted 
to  be.  Was  it  a  part  of  the  stock  as  a  drug?  Yes,  ad- 
mitted to  have  been.  Then  it  was  specifically  insured  in 
the  written  and  governing  part  of  the  policy.  Rujir* ;  the 
small  print  of  the  policy  it  is  provided  that  if  tb*  sured 
stall  keep  gun  powder,  fire  works,  nitro-glj  iGiini^i  phos- 
phorous, saltpetre,  &c.,  the  policy  shall  be  void." 
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Now  the  above  articles  are  not  necessarily  drugs  and 
medicines.  The  prohibition  therefore  is  not  against  keep- 
ing them  a^  drugs  and  medicines  where  a  pound  of  salt- 
petre would  be  as  hajrmless  au  a  pound  of  alum,  but  against 
keeping  them  as  articles  of  danger.  With  this  construction 
the  policy  contract  is  just  and  reasonable;  otherwise  the 
policy  insures  saltpetre,  and  yet  forbids  the  keeping  of  it. 
There  is  no  allegation  that  it  was  kept  otherwise  than  as  a 
drug,  and  no  objection  is  made  to  the  quantity,  and  no 
pretence  that  any  harm  resulted  from  it.  If  the  president 
of  the  defendant  company  had  written  after  the  fire  as  he 
did  before,  that  his  company  would  not  insist  upon 
technicalities  or  take  advantage  of  inadvertences  where 
no  harm  had  resulted,  it  would  have  been  doing  grace- 
fully what  the  Courts  will  compel  to  be  done,  whether 
or  no.  A  substantial  compliance  with  a  contract  is  all  that 
is  required  in  any  case.  Where  there  has  been  a  substan- 
tial compliance  and  good  faith,  technicalities  will  be  disre- 
garded by  ^he  Courts.  The  saltpetre  which  was  in  the 
stock  as  a  drug,  kept  and  sold  as  a  drug,  was  insured  ;  it 
was  forbidden  to  be  kept  or  used  otherwise  than  as  a  drug, 
and  in  such  manner,  or  quantity,  or  for  such  purpose  as 
would  increase  the  risk. 

Wood  on  Insurance,  page  840,  is  express  authority  for 
what  I  have  said.  "  Where  a  policy  is  issued  upon  a  stock 
of  goods,  such  as  are  usually  kept  in  a  country  store,  it  is 
held  that  all  such  goods  as  usually  form  a  part  of  such  a 
stock  may  be  kept,  although  prohibited  to  be  kept  by  the 
printed  terms  of  the  policy.  *  *  *  And  when  a  policy 
covers  a  stock  of  merchandise  which  is  in  fact  kept  in  a 
country  store,  although  the  words,  such  as  areusvudly  kept  in  a 
<iouniry  store,  are  not  used,  the  policy  will  not  be  invalidated 
by  the  keeping  of  articles  embraced  under  the  list  of  haz- 
ards, if  the  articles  so  kept  are  iisually  kept  in  such  stores, 
although  in  the  printed  provisions  of  sUch  policy,  the  keep- 
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ing  of  such  articles  is  specially  prohibited." 

In  our  case  saltpetre  was  on  hand  as  a  part  of  the  stock 
of  drugs  at  the  time  the  policy  issued ;  it  is  usually  kept  in 
drug  stores,  and  it  was  always  kept  on  hand  in  small  quan- 
tities for  retail  as  a  drug ;  the  stock  of  drugs  was  insured  ; 
therefore  the  saltpetre  as  a  part  of  the  stock  was  insured ; 
and  although  it  was  specially  prohibited  in  the  printed 
terms,  it  docb  not  avoid  the  policy  according  to  the  authori- 
ty jiist  quoted,  for  which  he  cites  a  number  of  cases. 

2.  As  already  stated,  at  the  same  time  that  the  defendant 
issued  its  policy  for  $1200,  the  Alexandria  company  issued 
its  policy  for  $1800  to  the  plaintiff,  with  the  consent  of  the 
defendant  endorsed  on  its  policy.  Indeed  both  policies 
were  effected  by  the  defendant's  agent,  who  was  also  the 
agent  of  the  Alexandria  company.  And  the  annual  renew- 
als were  all  in  the  same  way  by  both  companies  with  the 
concurrence  of  both,  until  the  Alexandria  company  retired 
from  business  in  North  Carolina,  when  another  company, 
*'The  Commercial,"  was  substituted  in  its  place  by  the 
same  agent.  There  was  evidence  tending  to  show  that  the 
defendant  knew  of  the  substitution  of  one  company  for  the 
other  by  its  agent,  and  there  was  no  complaint  against  it, 
and  when  the  defendant  was  endeavoring  to  adjust  the  loss 
with  the  plaintiff',  the  substitution  was  well  known  and  no 
objection  made ;  and  the  only  objection  now  made  is  the 
technical  one  that  the  change  was  not  actually  endorsed 
upon  the  policy.  We  do  not  mean  to  say  that  double  in- 
surance, as  it  is  called,  or  increased  insurance  is  a  technical 
matter,  quite  the  contrary.  It  is  very  important  not  only  to 
the  insurer  whose  risk  is  thereby  increased,  but  to  the  pub- 
lic, as  an  over-insurance  is  a  temptation  to  incendiarism ; 
but  here  there  was  no  over-insurance  and  no  increase  of  the 
amount,  but  simply  the  substitution  of  one  company  for 
another  with  the  knowledge  of  the  defendant,  and  the  only 
objection  is  that  it  was  not  entered  on  the  policy.     Ihat  is 


Digitized  by  VjOOQIC 


284  IN  THE  SUPREME  COUB^T. 

COLLISS  e.  iKStTBAIfOB  CO. 

technical.  And  we  are  of  the  opinion  that  the  facts  that  the 
substitution  was  made  by  defendant's  agent  with  defendant's 
knowledge,  and  no  objection  upon  the  attempted  adjustment 
or  before  action  brought,  are  a  waiver  of  the  objection  that 
it  was  not  entered  on  the  policy. 

In  Wood  on  Insurance,  §  496,  it  is  said :  "When  the  in- 
surer knowing  the  facts  does  that  which  is  inconsistent  with  . 
it«  intention  to  insist  upon  a  strict  compliance  with  the  con- 
ditions precedent  of  the  contract,  it  is  treeited  as  having 
waived  their  performance,  and  the  assured  may  recover 
without  proving  performance ;  and  that,  too,  even  though 
the  policy  provides  that  none  of  its  conditions  shall  be 
waived  except  by  written  agreement.  *  ♦  *  And 
such  waiver  may  be  implied  from  what  is  said  or  done  by 
the  insurer.  So  the  breach  of  any  condition  in  the  policy 
as  against  an  increase  of  risk  or  the  keeping  of  certain 
hazardous  goods,  *  *  *  or  indeed  the  violation  of  any 
of  the  conditions  of  the  policy  may  be  w  aived  by  the  in- 
surer, and  a  waiver  may  be  implied  from  the  acts  and  con- 
duct of  the  insurer  after  knowledge  that  such  conditions 
have  been  broken."  So  again,  §  497:  ''When  other  in- 
surance is  required  to  be  endorsed  upon  the  policy,  if  notice 
thereof  is  given  to  the  insurer  or  his  agent,  and  consent  is 
not  endorsed,  nor  the  policy  canceled,  further  compliance  is 
treated  as  waived  and  the  insurer  is  estopped  from  setting 
up  such  other  insurance  to  defeat  its  liability  upon  the 
policy,  and  the  same  is  true  when  the  same  agent  issues  both 
policies,  although  consent  is  not  endorsed  on  either  policy.'' 

That  is  precisely  our  case.  And  the  author  is  well  sup- 
ported by  authority.  And  withal  it  is  so  just  and  reasona- 
ble that  we  would  lay  down  the  same  doctrine  even  if  it 
were  of  the  first  impression. 

There  were  several  other  objections  taken  below  by  the 
defendant,  and  while  they  were  not  abandoned,  they  were 
very  properly  not  pressed  in  this  Court  by  the  counsel  who 
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presefit^d  the  defendant's  case  with  great  force     We  have 
examined  them,  however,  and  find  no  error. 
No  error. 

Per  Curiam.  Judgment  affirmed. 


CHARLES  T.  WILLIS  v.  THE  GERMANIA  &  HANOViiR  FIRE 
INSURANCE  COMPANIES. 

Fire'Poliqi—C(mdition8--Conduet  of  Assured. 

1 .  WherA  the  holder  of  a  policy  of  insurance  against  fire  complies  sub- 
stantially with  all  the  requirements  of  the  contract  between  himself 
and  the  insurers,  immaterial  variations  will  not  vitiate  it. 

.2.  Where  a  fire-policy  forbids  the  keeping  by  the  assured  of  benzine, 
camphine  **or  any  explosive,"  it  is  a  question  of  fact  for  the  jury 
whether  or  not  certain  alcohol  kept  in  the  store  of  the  policy  holder 
was  an  explosive  under  the  particular  circumstances  of  the  case. 
At  any  rate,  it  can  not  be  so  considered  in  the  absence  of  a  finding 
to  that  effect. 

8.  If  such  a  policy  authorize  the  keeping  of  kerosena  of  a  certain 
quality,  it  will  rest  upon  the  insurer?  in  case  of  a  loss  to  show  ;  (1) 
that  the  kerosene  was  not  of  that  quality,  and  (2)  that  the  fire  origi- 
nated or  was  infiuenced  by  the  kerosene  kept. 

4.  An  instruction  by  a  policy  holder  to  his  agents  not  to  interfere  in 
case  of  fire  unless  the  entire  stock  could  be  saved,  in  order  that  no  ' 
dispute  might  occur  with  the  insurers  as  to  the  amount  of  a  loss, 
will  not  stand  in  the  way  of  a  recovery  where  it  afitrmatively  ap- 
pears that  no  efforts  of  the  assured  or  his  agents  could  have  averted 
the  loss. 

Civil  Action  tried  at  the  December  Special  Term,  1877, 
of  RoBKSON  Superior  Court,  before  Cox,  J. 

This  action  was  brought  to  i>  cover  the  amount  of  a 
policy   of    fire  iiisursji'ice  issutd   by  the  defendant   com- 


Digitized  by  VjOOQIC 


286  IN  THE  SUPREME  COURT. 

WHiUs  «.  Oermania  Ins.  Co. 

panies  at  the  instance  of  the  plaintiff,  to  indemnify  him 
against  the  loss  by  fire  of  his  store  house  and  stock  of  goods. 
The  facts  embodied  in  the  opinion  delivered  by  Mr.  Justice 
Readb  are  deemed  sufficient  to  an  understanding  of  the 
case.  Upon  issues  submitted  and  under  the  instructions 
of  His  Honor  the  jury  rendered  a  verdict  for  plaintiff- 
Judgment.    Appeal  by  defendant. 

Messrs.  G.  Leitch  and  McNeill  ^  McNeill^  for  plaintiff. 
Messrs.   W.  F.  French,  J.  W.  Hinsdale  and  P.  D.  Walker, 
for  defendant. 

RBADBy  J.  The  plaintiff  upon  beginning  mercantile 
business,  to  guard  against  the  danger  of  ruin  to  himself  and 
probably  to  his  creditors,  insured  his  store  house  and  goods 
in  the  defendant  company  against  fire.  His  store  and 
goods  were  burued,  and  instead  of  the  safety  which  he 
sought  and  paid  for.  he  finds  himself  involved  in  a  three 
years  law  suit  with  the  defendant.  There  could  be  no 
objection  to  this  if  the  plaintiff  had  provoked  it  by  any 
misconduct,  or  if  the  defendant  had  any  substantial 
defence ;  but  the  findings  of  the  jury  are,  (1)  that  the  plain- 
tiff owned  the  property  absolutely^  (2)  that  its  value  was  as 
much  as  he  represented  it  to  be  at  the  time  of  its  insurance 
and  that  it  was  still  more  at  the  time  of  the  fire,  (8)  that  the 
representations  upon  which  the  policy  was  based  were  true, 
and  (4)  that  he  had  performed  all  the  conditions  and  re- 
quirements on  his  part  contained  in  the  policy.  Wiiat 
more  could  he  have  done.  The  defences  are  frivolous,  and 
as  found  by  the  jury  untruthful.    They  are  : — 

1.  That  the  plaintiff  was  not  the  absolute  owner  of  the 
property  insured,  Mn  the  particular,  that  in  his  stock  of 
goods  there  was  a  barrel  of  wine  worth  some  $60  or  $80 
which  he  had  to  sell  on  commission.  Grant  that  to  be  so, 
still  there  were  goods  enough  besides  that  to  fill  the  demand 
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of  the  application  and  the  policy.  The  policy  secured  only 
$1050  value  of  goods.  That  is  three-fourths  of  $1400. 
There  was  more  than  $1400  value  of  goods  at  the  time  of 
insurance  and  $1700  at  the  time  of  the  fire,  leaving  out  the 
wine.  But  however  that  may  be  the  verdict  of  the  jury  is> 
that  the  plaintiff  was  the  absolute  owner  of  the  goods,  and 
they  make  no  exception  as  to  the  wine. 

2.  That  the  plaintiff  did  not  give  immediate  notice  of  the 
fire  to  the  general  agent  of  the  defendant  in  New  York. 
The  facts  in  detail  upon  that  point  are,  that  the  plaintiff 
within  a  few  days  gave  notice  to  the  local  agent  of  the 
defendatit  in  Wilmington,  N.  C,  and  the  local  agent  gave 
the  notice  to  the  general  agent  in  New  York,  and  thereupon 
the  defendant  sent  an  agent  to  the  plaintiff  to  examine  the 
matter.  His  Honor  left  these  facts  to  the  jury  from  which 
they  might  infer  an  acceptance  of  the  notice  given  as  suffi- 
cient. We  think  His  Honor  might  have  gone  further  and 
charged  the  jury  that  these  facts  being  true  there  was 
notice.  At  any  rate  the  jury  found  notice.  There  was 
substantial  compliance  which  was  accepted  and  acted  on  by 
the  defendant. 

3.  That  the  plaintiff  had  not  furnished  the  specific  proof 
of  the  amount  of  loss.  The  facts  in  regard  to  this  are,  that 
the  plaintiff's  bill  and  invoices  of  goods  were  burned  so 
that  he  could  not  furnish  the  agent  that  evidence.  But  by 
mutual  consent  the  settlement  was  postponed  until  the 
plaintiff  could  get  duplicates  of  his  purchases.  At  the  time 
agreed  on  they  again  met,  when  being  unable  to  agree  they 
separated,  and  the  agent  returned  to  New  York.  We  are 
not  informed  as  to  the  particulars  of  their  disagreement, 
and  it  does  not  appear  that  any  other  evidence  of  loss  was 
demanded,  or  that  the  precise  evidence'  mentioned  in  the 
policy  was  insisted  on.  It  does  appear  that  by  consent 
duplicates  of  purchases  were  resorted  to,  and  it  does  not 
appear  that  the  agent  required  any  particular  proof  which 
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was  refused.  And  it  would  seem  that  while  they  were 
attempting  to  treat  about  the  loss,  and  the  plaintiff  offered 
6uch  evidence  as  was  in  his  power,  and  it  was  unsatisfactory 
to  the  agent,  he  ought  to  have  said  in  what  it  was  unsatisfac- 
tory. Indeed  we  are  i;o  take  it  that  the  objections  which 
he  made  then  are  the  same  as  made  now,  and  that  they 
were  frivolous.  The  finding  of  the  jury  is  that  the  plaintiff 
complied  with  all  the  conditions  and  requirements  of  the 
policy. 

4.  That  there  was  evidence  that  the  plaintiff  had  on 
hand  in  his  store,  alcohol,  and. that  alcohol  was  an  explo- 
sive. It  is  forbidden  in  the  policy  that  the  plaintiff  should 
keep  benzine,  camphine,  or  any  explosive.  Alcohol  is  not 
named.  There  was  no  evidence  as  to  whether  alcohol  is  an 
explosive.  Whether  it  is  or  not  as  a  fact,  depends  probably 
upon  circumstances,  as  its  strength,  exposure,  Ac.  Whether 
tfie  alcohol  in  question  was  explosive  or  not  was  certainly 
not  a  question  of  law,  as  there  was  no  evidence  of  its 
quality,  and  therefore  His  Honor  could  not  charge  that  it 
was  an  explosive  as  the  defendant  requested  him  to  do. 
And  there  being  no  evidence  that  it  was,  he  had  the 
right  to  assume  that  it  was  not  explosive,  forbidden  in  the 
policy.  There  was  no  evidence  that  the  fire  originated  or 
was  in  any  way  influenced  by  the  alcohol,  and  then  again 
there  is  the  verdict  of  the  jury  that  the  plaintiff  had  com- 
plied with  all  the  conditions  of  the  policy. 

5.  That  the  plaintiff  was  authorized  to  keep  kerosene  oil 
of  standard  quality,  110"",  and  there  was  no  evidence  that 
the  kerosene  kept  was  of  that  quality.  There  was  no 
evidence  that  it  was  not  of  that  quality,  and  again  the  jury 
find  that  it  was,  and  there  is  no  pretence  that  the  fire 
originated  from  or  was  influenced  by  the  kerosene.  It  was 
impossible  to  apply  any  test  to  the  kerosene  after  its  des- 
truction. 

6.  That  the  plaintiff  did  not  save  what  might  have  been 
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isaved  at  the  fire.  The  facts  are  that  the  fire  occurred  at 
night,  and  when  discovered  it  had  progressed  so  far  that  it 
was  impossible  to  save  any  thing.  Of  course  he  was  not 
required  to  perform  impoeisibilities.  The  only  ground  for 
this  defence  is  that  the  plaintiff  had  given  general  instruc- 
tions to  his  agent  tliat  if  a  fire  occurred,  not  to  interfere 
unless  he  could  save  all,  to  prevent  disputes  as  to  what  was 
consumed.  This  was  ^Tong,  but  it  worked  no  wrong,  be- 
cause with  the  contrary  instruction  nothing  could  have 
been  saved. 

Insurance  contracts  are  prepared  by  insurers  who  have 
at  their  command  in  their  preparation  the  best  legal  talent 
^nd  business  capacity,  and  every  precaution  is  taken  for 
their  protection.  This  is  made  necessary  to  prevent  the 
frauds  of  bad  men.  But  on  the  dther  hand  the  insured 
are  generally  plain  men  without  counsel,  or  the  capacity  to 
•understand  the  involved  ^and :  complicated  writings  which 
they  are  required  to  sign,  and  which  in  most  cases  probably 
they  never  read.  What  t|^,ey  understand  is  that  they  are 
to  pay  the  insurers  so  much  money,  and  if  they  are  burnt 
out  the  inawr^rs  pay  them  so  much.  Where  therefore  there 
lias  beep  good  faith  on  the  part  of  the  insured  and  a 
^(bstantial  compliance  with  the  contract  on  their  part,  the 
(Jourts  will  require  nothing  more. 

It  is  said  in  2  Parson  on  Contracts  461,  on  fire  insurance, 
that  policies  frequently  contain  express  provisions  as  to 
notice  of  loss,  and  proof  and  adjustments,  and  there  must 
be  a  substantial  compliance  with  all  these  requirements^ 
and  such  a  compliance  is  sufficient.  If  the  notice  or  pre- 
liminary proofs  are  imperiect  or  informal,  all  objections 
may  be  waived  by  the  insurers,  and  they  will  be  held  to 
have  made  the  waiver  by  any  act  which  authorized  the 
insured  to  believe  that  the  insurers  were  satisfied  with  the 
proofs  they  had  received,  and  desired  nothing  more. 

And  again  he  says,  page  426 :  *^  It  may  be  said  generally 
19 
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that  warranties,  resttictions,  or  declHrations  ot  tliis  kind^ 
are  construed  somewhat  liberally  toMrard^  the  insulted,  and 
somewhat  strictly  towar<]s  the  insurers.  It  would  beceasooi 
enough  for  this  that  the  insurers  frame  the  pdiey  as  tliey 
choose,  and  may  make  the  language  as  striet  as  they  thiiik 
proper." 

There  is  no  error.  Judgment  affirmed  and  judgment^ 
here. 

No  error.  Affirmed. 


♦G.  P.  H.  JONES  and  othera  v.  N.  J.  REDDICK  atid  others. 
Mafnage-r-Evidenee. 

1.  In  the  absenoe  of  proof  tp  t^e  Qoati^arj,  the  rules  of  the  commoD* 
law  r^lativA  to  marriuge  are  presumed  tp  obtain  in  all  christiao 
countries,  and  especially  in  (he. States  of  the  American  Union. 

2.  By  the  law  of  North  Carolina,  which'  is  in  conformity  to  the  com- 
mon  law,  reputation,  cohabitation,  and  the  declarations  and  conduct 
of  the  parties  are  competent  evide^^ice  of  marriage  in  queistions  of 
inheritance  i 

{Brown  y.  Pralt,  8  Jones  Eq.  202 ;  Orijgn,  v.  Carter,  5  Ire.  Eq.  413  ; 
Archer  v.  Haithcock,  6  Jones  421 ;  Weaker  y,  Cryer^  1  DeT.  887,  cited 
and  approved.) 

Civil  Action,  tried  at  Spring  Term,  1878,  of  Gatbs  Su- 
perior Gourt,  before  Furches,  J,  ' 

This  was  an  action  for  the  recovery  of  land,  and  the^ 
plaintiffs*  right  of  recovery  tarns  upon  the  question,^ — 
whether  they  are  the  *-  lawful  children  "of  Alfred  E.  Jones, 
the  son  of  Frederick  Jones,  the  testator.  Upon  the  trial 
of  this  issue  before  the  jury,  one  E.  T.  Jones  testified  that 
he  was  a  brothei'  -bf  Alfred  E.  Joi^es,  and  riemeiiabered  that 
his  brother  left  this  State  in  1850j  removed  first  to  Florida,. 


*  Smith  C'  J.  dM-<iot  sit  on  the  hearing  of  tliis  tsase. 
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and  theuce  to  Georgia ;  that  he  visited  bim  iu  SavannaH^ 
Georgia,  during  the  war,  and  he  was  theo  married  and  had 
three  children ;  that  his  wife's  name  was  Sarah,  and  the 
names  of  his  children,  Georgiana,  Virginia,  and  George 
Paul  Harrison  ;  that  he  had  no  personal  knowledge  of  ^e 
marriage,  but  that  he  lived  in  his  brother  Alfred's  family 
eleven  months,  in  Savannah,  and  that  he  was  then  living 
with  a  wonnm  named  Saruh  who  appeared  to  be  his  wife, 
sat  at  the  h^ad  o(  the  table,  and  was  the  mother  of  tha 
children  named;  that  he  corresponded  with  the  family 
since,  flJid  heard  that  Georgiana  had  died,  and  a^nother  child 
named  Emily  bad  sinee  been  bora,  and  that  when  he  was 
there  during  the  war  as  aforesaid,  the  eldest  child  was  six 
or  seven  years  old.  • 

The  plaintiffs  next  introduced  the  deposition  of  R.  W. 
Russell,  an  attorney  at  law,  residing  in  Savannah,  Georgia, 
who  testified  that  he  knew  the  plaintiife,  and  that  they  are 
the  children  of  Alfred  E.  Jones  and  Earah  A-  Jones,  his 
wife ;  that  he  had  known  Alfred  twenty-two  years,  And 
that  he  died  in  Savannah  on  the  16th  of  Beoember,  1874. 

The  plaintiffs  then  produced  and  read  in  evidence  a  duly 
certi6ed  copy  of  a  marriage  license  of  Alfred  E.  Jones  and 
Sarah  A.  Dill,  taken  from  the  records  of  the  Gourt  of 
Ordinary  of  Chatham  county,  Georgia,  and  of  a  certificate 
that  they  were  duly  married  on  the  22d  of  May,  1850, 
signed  by  the  Rev.  James  E.  Godfrey,  the  minister  who  per- 
formed the  ceremony  of  marriage. 

All  the  foregoing  evidence  was  admitted  without  objec- 
tion, but  upon  it,  the  defendants  asked  the  Court  to  instruct 
the  jury,  that  it  was  not  sufficient  to  warrant  them  in  find- 
ing that  Alfred  E.  Jones  had  been  legally  married,  and  that 
the  plaintiffs  are  his  lawful  children.  His  Honor  refused 
the  instruction,  and  the  jury  found  the  issue  in  favor  of  the 
plaintiffs.    Judgment.     Appeal  by  defendants. 
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Ko  counsel  for  plaintiffs. 

Messrs.  Gilliam  ^  Galling,  for  defendants. 

Byxum,  J.  (After  stating  the  case  as  above.)  No  actual 
marriage  was  shown^  nor  was  it  shown  or  offered  to  be 
shown,  what  would  constitute  a  valid  marriage  by  the  laws 
of  Georgia,  where  the  marriage  was  alleged  to  have  been 
celebrated.  But  in  all  Christian  States,  especially  in  the 
States  of  the  American  Union,  which,  although  in  some 
respects  foreign  to  each  oth^r,  have  a  common  origin,  and 
in  other  respects,  a  constitutional  community  of  rights  and 
interests,  it  is  presumed  that  the  common  law  prevails,  and 
that  the  same  proofs  which  are  sufficient  to  establish  the 
fact  of  marriage  in  one  State,  will  be  likewise  sufficient  to 
establish  the  same  fact  in  another  State.  Brovon  v.  Pratt, 
3  Jones,  Eq.,  202;  Orifjin  v.  Carif^^  5  Ire.  Eq.,  413. 

By  the  common  law  it  is  held  to  be  a  general  rule,  of 
universal  application  in  civil  causes,  except  in  actions  for 
criminal  conversation,  that  reputation,  cohabitation,  the 
declarations  and  conduct  of  the  parties,  are  competent  evi- 
dence of  marriage  between  them.  Archer  v.  Haithcock^  6 
Jones,  421 ;  Weaver  v.  Cryer,  1  Dev.  337;  Wharton  Ev.,  §§ 
84,1297;  1  Starkie,  Ev.,  297,  300;  2Greenl.,  Ev.,',762;  1 
Doug.,  170;  4T.R.,458. 

As  such  evidence  would  have  been  competent  to  establish 
marriage  in  this  State  by  the  common  law,  by  the  same  law 
it  must  be  held  to  be  competent  to  establish,  that  the  par- 
ties were  legally  married  according  to  the  laws  of  Georgia. 
There  was  not  only  sufficient,  but  plenary  evidence  of  the 
marriage. 

No  error.  Affirmed. 
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CAROUNE  A.  MANNING  v.  L.  B.  MANNING. 

Husband  and  Wift — Wife's  Separate  Estate^Action  of  Ejectment 
against  Husband. 

1.  A  wife  is  entitled  to  the  possession  and  control  of  her  separate 
estate,  to  manage  the  same  and  receive  the  income  arising  there- 
from, free  from  the  control  or  interference  of  her  husband. 

2.  In  an  action  by  a  wife  against  her  husband  to  recover  the  possession 
of  her  lands  of  all  which  he  had  taken  possession  and  control  and 
was  cultivating  solely  for  his  own  use,  and  damages  for  withholding 
the  same  ;  It  was  held,  that  the  action  would  lie  and  that  the  plain- 
tiff was  entitled  to  the  relief  demanded. 

3.  But  in  such  case,  the  husband*s  marital  right  of  occupancy  can  not 
be  impaired  ;  his  right  of  ingress  and  egress  to  the  dwelling  and 
society  of  his  wife  continues ;  and  a  writ  of  possession  following  a 
judgment  must  be  so  fhimedas  to  put  the  wife  in  possession  without 
putting  the  husband  out. 

Civil  Action  tried  at  January  Special  Term,  1878,  of 
Halifax  Superior  Court,  before  Schencky  X 

The  case  is  suflBciently  stated  in  the  opinion.  The 
defendant  demurred  to  the  complaint  and  assigned  as 
cause,  (1)  that  the  plaintiff  and  defendant  were  man  and 
wife,  (2)  the  possession  of  defendant  was  not  adverse  to 
plaintiff,  (3)  the  defendant  by  law  is  entitled  to  possession 
of  the  premises,  and  (4)  that  the  defendant  is  entitled  dur- 
ing coverture  to  the  rents  and  profits  of  the  land.  The 
judgment  of  the  Court  was  that  plaintiff  recover  of  defen- 
dant the  land  mentioned  in  the  complaint,  and  an  order 
for  a  writ  of  possession  granted  ;  from  which  the  defendant 
appealed. 

Mr.  Spier  Whitaker,  for  plaintiflF. 

Messrs.  2\  N.  Hill  and  Walter  Clark^  for  defendant. 

Bynum,  J.    This  case  is  before  us  upon  complaint  and 
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demurrer.  The  complaint  alleges  a  marriage  between  the 
parties,  on  the  15th  day  of  October^  1873,  and  that  at  that 
time  and  prior  thereto,  the  plaintiff  was  seized  in  fee  and 
to  her  sole  and  separate  use  of  a  large  real  estate  in  the 
•county  of  Halifax,  consisting  of  three  tracts  of  land  which 
are  fully  described  by  metes  and  bounds,  one  of  which  is 
the  home  place,  having  upon  it  the  family  mansion  where 
she  and  her  husband,  the  defendant,  live  together  as  man 
and  wife.  We  say  they  live  together  because  there  is  no 
allegation  that  they  live  separate  and  apart,  and  the  law 
implies  that  they  do  live  together.  The  complaint  further 
alleges  that  since  their  marriage  the  husband  has  taken 
charge  and  possession  of  her  said  lands  which  are  of  great 
value,  and  has  cultivated  and  used  them  solely  for  his  own 
use  and  benefit,  not  appropriating  any  of  the  benefit  thereof 
to  her  comfort  and  support.  That  she  is  now  fifty-two 
3'ears  of  age  and  by  the  defendant  has  had  no  issue,  and 
finding  that  her  husband  was  wasting  and  appropriating  to 
his  sole  use  the  profits  realized  out  of  the  lands  and  leaving 
her  dependent  upon  other  resourcea  for  support,  she  did, 
prior  to  the  commencement  of  this  suit,  demand  of  him  the 
possession  of  her  said  lands,  offering  to  provide  for  his  com- 
fort and  support.  That  he  has  failed  and  refused  to  com- 
ply with  her  demand  ;  wherefore  she  demands  judgment  for 
the  possession  of  the  said  lands  and  for  two  thousand 
dollars  damages  for  v^ithholding  the  same. 

In  the  argument  the  counsel  for  both  parties  treated  the 
action,  as  an  action  of  ejectment  under  the  old  system,  and 
so  we  are  asked  to  treat  it,  and  in  that  view  it  presents  the 
first  instance  in  North  Carolina  where  a  wife  becoming 
discontented  with  him,  among  other  things,  seeks  a  judicial 
separation  from  her  husband  by  an  action  of  ejectment. 
For  the  relief  in  such  an  action,  consists  not  only  in 
putting:  the  plaintifiF  in  possession,  but  also  in  expelling  the 
intruding  husband,  bag  and  baggage,  if  he  has  any,  from 
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lier  cNrelling  and  preini8e&  If  Uie  wife  is  entitled  to 
reeoter  8s  daimed^  tbe  writ  of  poesedsion  following  the 
jadgfttent  will  be  under  her  eontrol^  and  if  she  prefers  it  she 
may  be  oonteat  with  ejecting  the  husband  from  the  lands 
only,  and  as  k>  the  dwelling  house  oonoede  him  the  privilege 
of  ingress  and  egrees,  but  as  a  matter  of  favor  and  not  of 
right.  If  she  beholds  her  husband  wdth  a  sinister  eye^  how- 
ever, and  prefers  to  forsake  bim  and  cleave  unto  her 
property,  she  may  direct  the  sheriff  to  use  only  so  much 
force  as  is  necessary  to  remove  his  body  from  her  bed  and 
boards  and  put  it  down  in  the  public  highway.  Unless  the 
Court  can  undertake  to  control  the  judgment  and  writ  of 
possession  in  such  cases,  which  it  has  never  I>eretofore 
^one,  the  consequences  which  we  have  pointed  out  are 
inevitable. 

It  may  be  and  has  been  said  that  the  wife  by  law  is  en- 
titled to  the  exclusive  possession  of  her  property  as  much 
so  as  if  she  were  eifeme  sole  or  a  man,  and  therefore  must 
necessarily  have  the  same  remedies  for  acquiring  the  exclu- 
sive possession  and  enjoyment  of  her  property,  and  that  the 
use  of  such  remedies  only  affect  the  property  and  not  the 
social  relations  between  husband  and  wife  established  by 
the  contract  of  marriage.  It  is  true  that  this  action  may 
have  been  instituted  to  enable  the  wife  to  obtain  the  con- 
trol of  her  estate,  but  it  is  a  two-edged  sword  and  may  as 
well  have  been  instituted  to  get  rid  of  the  husband  and  is 
equally  efficacious  for  either  purpose. 

The  effect  of  a  recovery  as  contended  for  would  be  to  leave 
the  husband  at  the  mercy  of  the  wife,  as  well  in  respect  of 
his  conjugal  right,  as  in  respect  of  the  property.  He  would 
be  a  tenant  at  sufferance  as  to  both.  Such  results  could 
hardly  have  been  contemplated  by  our  legislators  atid  peo- 
ple in  adopting  Art.  X,  §  6  of  the  constitution,  and  ch.  39 
of  Battle's  Revisal,  defining  the  rights  of  married  women 
in  respect  to  their  property.    The  law  prescribes  for  what 
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misconduct  of  the  husband  the  wife  may  apply  for  and 
obtain  a  divorce,  absolute  or  partial,  and  it  would  be  wholly 
inconsistent  with  this  law  and  the  obligations  of  the  marital 
relation  if  the  wife  could  for  other  grievances,  real  or  imagina* 
ry,  or  for  no  cause  other  than  her  own  \vill,expel  her  husband 
from  her  bed  and  banish  him  from  her  presence.  He  would 
still  be  liable  for  her  torts  and  crimes  without  the  opportu- 
nity and  power  of  control  over  her  person  or  giving  her  hia 
advice.  By  the  matrimonial  contiuct,  the  husband  and 
wife  are  to  live  together,  and  the  law,  divine  as  well  as 
human,  has  whether  wisely  or  unwisely  made  him  the  ruler 
of  the  household  ;  and  the  well  understood  and  well  defined 
legal  duties,  relations,  and  obligations  of  the  marriage  com- 
pact, can  not  be  abridged  or  changed  at  the  will  of  either^ 
or  otherwise,  or  for  other  causes  than  are  prescribed  in  the 
statute  in  relation  to  divorce  and  alimony.  Bat.  Rev- 
ch.  37. 

It  may  be  and  perhaps  must  be  conceded  that  as  to  the 
property  of  the  wife,  real  and  personal,  and  the  rents^ 
issues,  -and  profits  of  it,  she  is  independent  of  her  husband, 
to  the  extent  that  she  may  reduce  it  into  her  possession,  and 
for  that  purpose  she  can,  in  her  own  name,  resort  to  any 
proper  action.  The  gravamen  of  this  action  is  that  tlie 
husband  is  receiving  the  rents  and  profits  of  the  lands  to 
his  own  exclusive  use.  In  doing  this  he  in  some  respects 
occupies  the  position  of  a  stranger,  and  is  amenable  to  the 
plaintiff  in  like  manner.  The  wife  has  the  undoubted 
right  to  assume  control  of  her  lands,  to  raake'her  own  con- 
tracts of  lease,  of  not  more  than  three  years  duration,  and 
hold  to  account  her  husband  or  other  tenants  in  the  occu- 
pation of  her  property.     Bat.  Rev.  ch.  69,  §  26. 

Without  ejecting  him  from  her  dwelling  house,  if  he- 
should  persist  against  her  will  in  possessing  himself  of  the 
rents  of  the  land  under  claim  and  color  of  authority  as  her 
husband  and  agent,  it  is  entirely  competent  and  a  proper 
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occasion  for  a  Court  of  Equity  to  interfere  by  injunction 
and  restrain  him  from  all  interference  with  and  control 
over  the  property  or  its  income.  In  this  regular  action  of 
the  law,  the  plaintiff  could  obtain  all  the  relief  she  seeks 
and  is  clearly  entitled  to,  without  resorting  to  this  innova- 
ting and  questionable  dispossessory  action  against  the 
husband.  I  can  find  but  a  single  instance  where  a  wife 
has  maintained  an  action  of  ejectment  against  her  husband^ 
Minier  v.  MinieTy  4  Lansing,  421,  and  there  the  husband 
and  wife  lived  apart,  and  the  land  in  question  was  not  the 
homestead,  but  an  outlying  lot  and  parcel  of  land.  The 
decision  in  that  case  was  not  by  a  Court  of  the  highest 
jurisdiction  and  has  not  met  with  favor,  and  perhaps  was 
justified  only  by  the  more  absolute  and  exclusive  power 
given  to  the  wife  over  her  separate  estate  in  New  York, 
than  in  North  Carolina  and  many  of  the  other  States. 
Walker  v.  Reaney,  12  Casey,  410 ;  Schindel  v.  Schindel,  12 
Md.,  121;  Cde  v.  Van  Riper,  44  111.,  58;  2  Bish.  Law  of 
Married  Women,  §  24. 

It  seems  now  to  be  generally  settled  after  great  confusion 
in  the  decisions  growing  out  of  the  conflicting  statutes  of 
the  several  States,  that  a  married  woman  is  invested  with 
the  legal  title  to  her  property,  and  may  maintain  in  her 
own  name  any  appropriate  action  to  preserve  and  secure 
it  to  her  own  use.  Miller  v.  Bannister^  109  Mass.  289 ;  10 
Kan,  56;  19  Iowa,  236;  2  Bish.  L.  M.  W.,  §§  130,  131, 
where  the  authorities  on  both  sides  of  tho  question  are 
cited. 

In  this  State,  by  statute,  the  wife  may  sue  alone  in  two 
cases, — first,  where  the  action  concerns  her  separate  prop- 
erty, and  second,  where  the  action  is  between  herself  and 
her  husband ;  in  all  other  cases  where  she  is  a  party  her 
husband  must  be  joined  with  her.  C.  C.  P.  §  56.  No 
difficulty  is  therefore  presented  as  to  the  parties  to  the 
action.    The  demurrer  admits  the  facts  set  forth   iir  the 
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complaint  and  ib^  single  qiaidstiofi  is,— do  tbey  pi*eaeni  » 
cause  of  aetion?  The  relief  ctemaaded  iasr-firat,  the  pos- 
session of  the  land^  and  second^  damages  for  witbholdiiig 
the  rents  afid  profits.  Wd  think  the  plaintiff  is  entitled  to 
both, — ^to  be  let  into  the  poseeseion,  and  to  damages  against 
the  husband  for  appropriating  to  his  own  uee  against  her 
<:on8ent,  the  rents  and  profits^ 

The  possession  of  the  wife  is  not  ^olusire  of  the  occu- 
pation of  the  husband.  As  m^n  and  wife  their  joint  pos- 
seeeion  is  not  antagonistic  or  adverse,  the  one  to  the  other. 
Nor  does  the  complaint  so  allege.  The  only  distinct  charge 
19  that  the  defendant  ^as  "^  used  and  occupied  the  land  for 
his  own  use  and  benefit,  not  appropriating  any  of  the 
profits  thereof  to  her  comfort  or  support."  The  relief  she 
seeks  a{>d  is  entitled  to,  is  not  that  the  husband  shall  be 
expelled,  but  that  she  shall  be  let  into  the  possession  and 
<!ontrol  of  the  property  and  the  receipt  of  (he  rents  and 
income.  That  rdief  the  Court  under  the  powers  conferred 
upon  it  by  the  Code  as  well  as  its  general  equity  jurisdic- 
tion can  give,  without  encountering  a  proposition  fraught 
as  I  conceive  with  the  most  dangerous  consequences  to 
society,  to  wit,  that  a  wife  may  under  the  forms  and  with 
the  sanction  of  law  at  her  own  will  and  without  cause, 
eject  her  husband  from  her  dwelling  and  society  because 
the  house  is  her  separate  property;  I  can  never  agree  that 
either  husband  or  wife  can^  without  committing  those 
offences  which  the  law  designates  as  causes  of  divorce  or 
separation,  invoke  the  aid  of  the  Courts  to  render  a  judg- 
ment, the  unavoidable  consequence  of  which  would  be  a 
separation  of  man  and  wife.  Nothing  less  than  an'express 
and  positive  statute  to  that  effect  can  control  or  destroy 
that  highest  of  all  the  obligations  imposed  in  the  marriage 
relation — that  man  and  wife  shall  live  together. 

Any  decision  of  the  Courts,  the  direct  or  incidental  result 
of  which  is  to  destroy   the  sanctity  of  marriage  in  that 
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pariieuhir^  Cftn  biH  weaken  tend  undermine  the  surest 
ibu&datioti  ut>OD  which  tb^  &trucfetir<d  of  society,  and 
tlrrOagh  it,  our  political  institutions  rest,  and  command 
our  coiifidence.  While  tJie  recent  inndratioiis  in  the  law 
of  property  may  not  be  question^  by  the  Judge,  he  may 
not  in  the  spirit  of  rash  adventure  push  its  construction 
beyond  the  letter,  and  perhaps  to  an  extreme  never  con- 
templated by  the  legislator.  The  demands  of  the  case 
should  be  met  fairly  and  conscientiously  as  they  are  pre^ 
sented  in  the  complaint,  but  when  treading  upon  unex- 
plored and  may  be  dangerous  gmund,  we  have  no  warrant 
for  advancing  a  single  step  beyond  the  exigencies  of  the 
case  before  us. 

The  plaintiff  is  entitled  to  be  let  into  the  possession  of 
her  lands,  and  in  a  legal  sense,  the  sole  and  exclusive  pos- 
session. That  will  not  impair  the  husband's  marital  right 
of  occupancy ,  tlie  right  of  ingress  and  regress  to  her  dwell- 
ing and  society,  to  live  with  her  and  to  tread  upon  her  do- 
mains. She  is  entitled  to  be  put  in  f>088es66ion,  if  she  has 
been  excluded,  but  not  by  expelling  him.  The  possession 
of  the  husband  is  not  like  that  of  a  stranger,  adverse  to 
the  wife,  but  in  l^w  consists  with  it ;  and  if  the  bad  conduct 
of  the  husband  has  disturbed  that  relation,  the  law  steps  in, 
not  to  destroy,  by  his  expulsion,  but  to  restore  harmony  and 
unity  of  the  relation  to  the  status  established  by  marriage. 
The  wife  is  also  entitled  to  the  control  as  well  as  possession 
of  her  property ;  to  lease,  manage  and  receive  the  rents  and 
profits  without  the  interference  of  the  husband.  This  right 
6be  has  always  had,  and  if  she  has  not  exercised  it,  it  must 
have  been  through  ignorance  or  timidity — by  a  silent  and 
unresisting  acquiescence,  not  in  a  superior  right,  but  a 
stronger  will. 

The  deprivation  of  the  rents  and  profits  is  the  ground  of 
the  complaint,  and  being  against  her  consent,  is  the  only 
infraction  of  the  rights  of  the   wife,  contemplated  by  the 
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law,  and  for  which  ehe  is  entitled  to  redress  and  a  prevent- 
ive remedy.  Expalsion  would  be  no  remedy,  or  ineftec- 
tual ;  for  if  the  husband  is  ejected,  he  has  by  law  the  right 
to  take  his  wife  with  him.  He  has  the  right  to  select  the 
domicil,  and  there  the  wife  must  follow  him.  The  adequate 
remedy  and  the  main  one  consistent  with  his  marital  rights^ 
is  by  the  process  of  injunction  to  restrain  the  husband  from 
receiving  the  rents  and  profits,  and  from  all  interference 
with  her  exclusive  control  over  the  property.  The  allega- 
tions of  the  complaint  unanswered,  we  think  warrant  the 
demand  of  such  relief.  If  upon  the  coming  in  of  the  an 
swer,  and  upon  the  trial  it  should  appear  that  the  plaintiff 
is  entitled  to  a  judgment  and  a  writ  of  possession,  the  writ 
should  be  so  framed  as  to  put  the  wife  in  possession,  with- 
out putting  the  husband  out.  Such  a  judgment  and  writ 
with  the  ancillary  process  of  injunction,  if  the  husband  should 
persist  in  claiming  and  exercising  the  right  of  control  under 
the  color  of  being  the  husband  of  the  plaintiff,  and  in  her 
right  entitled  to  manage  the  estate  and  receive  the  income, 
will  be  ample  protection  to  the  wife,  and  is  all  that  the 
complaint  demands.  The  demurrer  must  be  overruled,  and 
the  defendant  have  leave  to  answer.  Demurrer  overruled 
and  case  remanded. 

Per  Curiam.  Cause  remanded. 


L.  B.  MANNING  v.  CAROLINE  A.  MANNING  and  otherp. 

Husband  and  Wife-'Wife's  Separate  Estate. 

1.  An  action  can  not  be  maintained  by  a  husband  against  his  wife  and 
her  agent,  for  an  account  of  the  dealings  of  the  agent  in  the  man- 
agement of  the  wife's  separate  estate. 

2.  A  wife  (whether  a  free-trader  or  not)  is  entitled  under  the  consti- 
tution (Art.  X,  §  6,  and  Bat.  Rev.  ch.  69,  §  29)  to  recover  and  hold  to 
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her  own  use,  her  separate  property  and  also  thfikinoome  derived  from 
it ;  and  agents  appointed  by  her,  whether  before  or  after  marriage, 
must  account  with  and  pay  to  her^  what  thi>y  have  received  either 
before  or  after  her  marriage. 

Civil  Action,  tried  at  January  Special  Terra,  1878,  of 
Halifax  Superior  Court,  before  Schenck^  J. 

The  plaintiff  alleged  that  subsequent  to  his  marriage 
with  defendant,  Caroline,  she  became  a  free  trader  in  pur- 
suance  of  Bat.  Rev.,  ch.  69;  that  prior  to  and  since  said 
-marriage  she  was  seized  of  a  considerable  estate  which  has 
yielded  a  large  income ;  that  the  otherdefendant,Garibaldiy 
was  the  agent  of  his  co-defendant,  had  managed  her  busi- 
ness prior  to  said  marriage,  and  has  acted  as  such  since 
that  time,  managing  her  whole  estate  and  collecting  moneys 
to  a  large  amount ;  that  said  Garibaldi  has  refused  to  ac- 
count to  the  plaintiff;  wherefore  the  plaintiff  demands 
judgment  against  the  said  defendant  for  an  account  of  his 
dealings  as  agent  aforesaid.  The  defendant  Caroline  answer- 
ing, stated  that  she  had  had  a  full  and  fair  settlement  with 
her  co-defendant,  and  that  it  was  ascertained  he  was  due 
her  the  sum  of  $1470,58,  only  a  small  part  of  which  had 
actually  been  paid ;  that  the  plaintiff  had  taken  sole  con- 
trol and  possession  of  all  her  property  (except  that  in  the 
hands  of  her  co^efeudant)  against  her  will,  and  used  the 
rents  and  profits  arising  therefrom  for  his  own  benefit,  and 
had  failed  to  provide  for  her  support ;  wherefore  she  de- 
mands judgment  against  her  co-defendant  for  the  amount 
due  her.  The  defendant,  Garibaldi,  also  filed  an  answer 
stating  the  manner  in  which  said  business  had  been  man- 
aged by  him,  and  the  plaintiff*  replied.  Verdict  and  judg- 
ment for  defendants.    Appeal  by  plaintiff. 

Mr.  T.  N.  EiU.  for  plaintiff'. 

Messrs.  MuUen  ^  Moore^  S.  Whit  Lir,  and  A.  W.  Haywood^ 
for  defendant  f". 
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Bynum.  J.  TIhb  action  can  not  be  nmintained  by  the 
husband.  The  wife  is  entitled  to  recover  and  hold  to  her 
own  use  her  separate  property,  real  and  personal,  and  also 
the  rents,  issues  and  profits  derived  from  it.  Agents  ap- 
pointiad  by  her,  whether  before  or  suhaequeot  to  marriage 
must  account  with  and  pay  to  ber  what  they  h^ve  received, 
whether  the  income  and  profits  accrued  before  or  since  the 
marriage.  If  this  proposition  did  not  sufiiciently  appear 
from  the  OQustitutional  provieion,  it  certainly  does  from  the 
act  entitled,  ^  naarnage,  and  marriage  contracts."  B^t.  Rev. , 
cb.  69.  §  29,  of  which  is  in  these  words :  "  The  savings  from 
the  income  of  the  separate  estate  of  the  wife,  are  her  sepa- 
rate property.  But  uo  husband  who,  during  the  coverture, 
(the  wife  not  being  a  free  trader  under  this  chapter)  has  re- 
ceived without  objeotioa  from  his  wife,  the  income  of  her 
separate  estate,  shall  be  liable  to  account  for  such  receipt 
for  any  greater  tin^  than  the  year  next  preceding  the  date 
of  summons  issuad  against  him  in  an  action  for  such  in- 
come, or  ne^it  preceding  her  deaAh.*'  It  is  thus  seen  that 
the  husband  is  liable  to  an  action  and  account  at  the  suit 
of  his  wife  even  when  the  income  has  been  received  by 
him  without  objection  by  her,  provided  the  action  is  begun 
and  prosecuted  as  specified,  in  the  sectbn. 

The  plaintiff  alleges  that  his  wife  has  in  due  form  of  law 
(Bat.  Rev.,  ch.  69,  §§  18, 19,20,)  become  a  free  trader.  How 
that  fact  can  help  tlie  plaintiff's  case,  it  is  difficult  to  see. 
By  a  proper  construction  of  §  29,  before  cited,  where  the 
wife  is  not  a  free  trader,  the  husband's  liability  is  limited^ 
but  where  she  is  a  free  trader  bis  liability  to  account  for 
her  income  received  by  him  is  unlimited  except  by  the 
general  luw  applicable  to  agents  and  other  persons.  If  the 
wi.e  has  the  right  to  make  the  husband  account,  he  can 
not  make  her  agents  account  to  him  and  pay  into  his  hands, 
income  which  she  may  immediately  sue  for  and  recover 
from  the  husband.  -  The  plain tifl:'  therefore  has  no  concern 
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wiUi  the  iudgment  which  ike  'wife  obtaioed  ux  the  actkoi 
agaiaet  lier  itpoot/Gftnbftldi.    As  the  Ifttter  does  not  ol^jecik, 
no  other  person  (»ii.    See  tha  other  case   of  Manning  v. 
Manning,  ante,  298. 
No  error.  Affirmed. 


FANNIE  CONIGLAND  and  others  v.  CHARLES  S.  SMITH,  ^din'r. 

Sight  of  Surviving  Husband  to  Insurance  Money  Due  Wtfe. 

Where  a  father  insures  his  life  for  the  benefit  of  his  children,  one  of 
whom  (a  daughter)  marries  and  4ies  without  iasu^,  t^e  hnsfaand  of 
the  deceased  daughter  is  entitled,  as  her  administrator,  to  her  share 
of  the  money  arising  from  the  policy  of  insur^up9  upon  the  death  of  • 
thefether. 

{Chambers  ▼.  Paynef  %  Jones  Eq.  276  ;  Newkirk  t.  Howes,  5  Jones  Eq» 
265  ;  Mtfers  v.  WUHamSf  lb.  86(3,  cited  and  approTed.) 

CoHTROV£KSBY  duboii^tad  without  action  under  C.  C.  P. 
§  315  at  Spring  Timn,  187S,  of  Uajlif^x  Superior  Courts 
before  Seymfiuty  J. 

On  the  5th  of  February,  1869,  Edward  Coniglaud 
insured  his  life  in  the  sum  of  $3000,  and  held  a  policy  of 
inauraqce  fpr  tl^at  aoaonutin  whiph  it  was  recited  that 
Ul^  insurance  wa^  '^  for  the  benefit  of  his  children."  On 
said.  /5th  of  February,  said  Conigland  had  four  children 
thep  livingr— the  intestate  of  deiendant  iand  plaintiffs,  who 
are  the  wards  of  ilenry  J.  Hervey.  In  May,  1872,  Mary, 
the  9aid  inteetate,  aaarried  the  de&ndant. Charles  8.  Smith, 
and  died  without  issue  on  the  18th  o(  October,  1875.  The 
policy  of .  insuranoe  was  continued  in  force  until  the  death 
of  said  Conigland  in  December,  1877,  he  paying  the  annual 
premiums  thereon  as-  they  fell  due.  In  May.  1878,  the  in: 
suranee  cojnpany>paid  the  amount  due  under  the  policy,-^ 
$1908.81  to  said,  guardian  of  plaintiffs  and  $636.21  to  the 
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defendant,  the  said  guardian  and  defendant  administrator 
having  been  duly  appointed  to  their  respective  offices  and 
qualified  for  the  discbarge  of  their  duties. 

The  guardian  claims  that  by  a  proper  construction  of  the 
policy,  his  wards  are  entitled  to  the  amount  paid  to  the 
defendant,  and  the  defendant  claims  the  same  as  adminis- 
trator of  his  wife.  His  Honor  being  of  opinion  with  plain- 
tiffs gave  judgment  against  the  defendant  for  said  sum,  and 
the  defendant  appealed. 

Messrs.    GiUam  ^   GcUlivg  and  H.   0.  Burton^  Jr.^  for 
plaintifis. 
Mr.  T.  N.  Hill,  for  defendant 

BoDMAN,  J.  When  a  father  insures  his  life  *'  for  the  bene- 
fit of  his  children,"^  his  manifest  intention  is  to  provide  for 
them  after  his  death  ;  it  is  a  gift  to  his  children  to  take 
efiect  in  possession  upon  his  death.  To  ascertain  the  mean- 
ing and  efiect  of  those  words  in  prescribing  the  rights  of 
the  children  inter  se  upon  such  a  gift,  it  is  natural  and  rea- 
sonable to  apply  to  them  the  meaning  and  efiect  which 
they  have  been  held  to  have  in  gifts  by  will  where  the  pur- 
pose in  view  is  the  same. 

It  is  settled  by  numerous  decisions  that  upon  a  bequest 
to  A  for  life,  with  remainder  to  the  children  of  A,  the 
children  in  esse  at  the  death  of  the  testator  take  vested 
estate,  which  open,  however,  and  let  in  any  after-born  dur- 
ing the  life  of  the  life  tenant.  If  any  in  being  at  the  death 
of  the  testator  die  during  the  life  tenancy,  their  shares  being 
vested  go  to  their  personal  representatives.  Chambers  v. 
Fayney  6  Jones,  Eq.,  276 ;  Newkirk  v-  Hawes,  5  Jones,  Eq.^ 
265 ;  Myers  v.  Williams,  lb.  362. 

Regarding  Conigland  (the  father  and  the  assured)  as 
being  analogous  to  a  testator,  the  gift  is  closely  analogous 
and  identical  in  principle  with  a  gift  to  his  children  in 
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remainder  after  his  life.  The  policy  was  a  contract  between 
the  company  and  the  assured ;  he  might  at  his  pleasure  have 
forfeited  or  surrendered  it,  just  as  a  testator  may  revoke  his 
will  while  he  lives,  but  the  sum  to  be  paid  under  it  was  a 
^ift  to  his  children  which  vested  in  interest  when  the  policy 
was  delivered,  and  the  policy  being  in  force  at  his  death 
vested  in  possession  then. 

In  this  opinion  we  are  supported  by  May  on  Insurance 
§  392  (page  477)  and  he  cites  Cfiapin  v.  Fellows,  36  Conn., 
133;  Fraternal  Mut  Lift  Ins.  Co  v.  Applegate,  7  Ohio,  292; 
Gould  V.  Emerson,  99  Mass.,  154.  We  think  the  defendant 
is  entitled  to  retain  the  money  he  received  from  the  insur- 
ance company.  Judgment  below  reversed  and  judgment 
for  the  defendant  in  this  Court. 

Error.  Reversed. 


SALLIE  A.  COOK  v.  JOHN  T.  SEXTON,  Adm'r. 

Year's  Supfort— Adultery — Statute  of  Limitations. 

1.  A  widow  is  not  barred  of  her  right  to  a  year's  support,  under  the 
act  of  1871-72,  ch,  198,  §  44,  by  reason  of  adultery  committed  prior 
to  the  passage  of  the  act. 

:2.  An  application  for  years*  support  made  after  the  expiration  of 
twelve  months  frova  the  death  of  the  husband,  is  barred  by  the  sta- 
tute of  limitations,  Battle's  Revisal,  ch.  117,  §  18. 

(In  §  26,  ch.  117,  Bat.  Rev.  the  first  Sentence  ends  with  the  word 
"prescribed;"  the  word  ^'without"  is  the  first  word  in  the  next 
pentence  and  should  be  spelt  with  a  capital  '*  W.") 

{Walters  v  Jordan^  12  Ire.  170,  cited  and  approved.  See  same  case,  18 
Ire.  861,  in  respect  to  forfeiture  of  dower.) 

Petition  for  year's  support,  commenced  in  the  Probate 
Ooart  and  heard  on  appeal  at  Spring  Term,  1878,  of  Nash 
Superior  Court,  before  Seymour,  J. 

Case  Agreed :  The  plaintiff  is  the  widow  of  C.  L,  Cook  who 
20 
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died  intestate  in  1872.  Lettew  of  administration  were 
granted  to  the  defendant,  who  qualitied  on  the  7th  of  Decem- 
ber, 1872,  and  entered  upon  the  discharge  of  his  duties  aa 
administrator;  and  within  twelve  months  thereafter  the 
widow  applied  to  him  to  have  her  year's  support  allotted 
according  to  law,  which  the  defendant  refused  upon  the 
ground, — that  in  the  life  time  of  her  husband  the  plaintiff 
was  guilty  of  adultery,  and  at  the  time  of  his  death  an  action 
for  divorce  was  pending  in  Northampton  Superior  Court  in 
favor  of  said  intestate  and  against  the  plaintiff;  and  also  for 
the  reason  that  he  has  been  advised  that  plaintiff  can  not 
recover  in  this  action,  for  that,  it  waa  not  brought  within 
twelve  months  after  the  defendant  qualified  as  administrator* 
The  summons  in  this  case  was  issued  on  the  Ist  of  October,. 
1877,  and  served  on  the  defendant  on  the  12th  of  the  same 
month.  The  pjaintiff  was  guilty  of  the  adultery  in  1864  or 
'65,  and  as  soon  thereafter  as  the  said  intestate  ascertained 
the  facts  to  be  true,  he  separated  from  her  and  never  received 
her  as  his  wife  again,  but  in  1872,  brought  the  said  action  for 
divorce.  The  plaintiff  has. received  no  part  of  the  personal 
estate  of  the  intestate  for  the  support  of  herself  and  three 
children,  all  of  whom  are  under  the  age  of  fifteen  years  and 
are  living  with  her.  The  said  personal  estate  is  not  and 
never  has  been  worth  $2,000,  but  there  is  now  in  the  hands- 
of  the  defendant  about  §600,  out  of  which  the  plaintiff  is 
entitled  to  her  year's  support,  if  entitled  at  all. 

The  Probate  Judge  decided  that  the  plaintiff  was  not 
entitled  to  recover,  His  Honor  affirmed  the  judgment  and 
dismissed  the  proceeding,  from  which  ruling  the  plaintiff 
appealed. 

Mr.  W,  a  Boiicn,  for  plaintiff. 
Xo  counsel  for  defendant. 

liODMAN.  J.    Several  objectiuus  are  made  to  the  plaintiff 's^ 
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recovery:  1.  In  1864  she  committed  adultery  whereupon 
her  husband  separated  from  her  and  they  have  not  lived 
together  since.  It  was  held  in  Walters  v.  Jordan^  12  Ire.  170, 
that  under  the  Rev.  Code  ch.  118,  §§  11, 18,  a  widow  did  not 
forfeit  her  right  to  a  year's  provisions  by  her  adultery  as  she 
did  her  dower. 

The  law  was  amended  in  this  respect  by  the  act  of  1871- 
72,  ch.  193,  §  44,  by  which  adultery  was  made  to  cause  a 
forfeiture  of  her  year's  provisions  and  distributive  share  as 
well  as  her  dower.  This  act  does  not  apply  in  the  present 
case,  because  the  adultery  was  committed  before  its  enact- 
ment The  language  of  the  act  is  prospective, — **if  any 
married  woman  sfiall  elope  with  an  adulterer"  <tc.  It  does 
not  appear  whether  the  husband  died  before  the  ratification 
of  this  act  on  the  12th  of  February,  1872,  or  not,  probably 
afterwards.  But  she  had  at  least  a  contingent  right  to  a 
year's  provisions  in  case  of  her  surviving  him,  which  the 
legislature  might  have  taken  away ;  but  apparently  it  did  not 
intend  to  do  so,  and  we  are  not  justified  in  putting  a  con- 
struction on  the  words  beyond  their  apparent  meaning  when 
the  effect  would  be  to  take  away  even  an  incoherent  right. 

2.  The  plaintiff  within  a  year  after  the  decease  of  her 
husband,  applied  to  the  administrator  to  assign  her  a  year's 
provisions.  He  however  refused  or  neglected  to  do  so,  and 
this  action  was  brought  -  in  October,  1877,  more  than  five 
years  after  the  husband's  death.  It  is  objected  that  it  can 
not  be  maintained  because  not  brought  within  a  year.  And 
such  is  our  opinion 

There  must  be  some  term  of  time  applicable  to  the  claim 
ot  every  right  within  which  it  must  be  sued  for.  The  policy 
of  the  law  will  not  permit  any  demand  to  exist  in  perpetuity 
or  indefinitely,  unless  legally  asserted.  In  the  present  case 
that  term  of  limitation  must  be  one  of  three, — either  that  of 
one  year  from  the  origin  of  the  right  by  the  death  of  the 
husband,  or  of  two   years,  at  the  end  of  which  the  adminis- 
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trator  is  required  to  settle  the  estate  and  pay  to  the  distribu- 
tees, or  ten  years  after  which  all  claims  (in  general)  are 
presumed  to  have  been  satisfied  or  abandoned.  We  think 
that  the  act  of  1868-69,  eh.  98,  (Bat.  Rev.  eh.  117)  clearly 
fixes  the  first  of  these.  §  14  gives  a  year's  provision  to  a 
widow.  §§  16-25,  fix  the  amount  where  the  personal  estate 
does  not  exceed  $2,000,  at  $300,  &c.  §  18  makes  it  the  duty 
of  an  administrator,  on  application  in  writing  by  the  widow, 
within  one  year  after  the  decease  of  tlie  husband^  to  assign  her 
year's  provisions  in  the  manner,  and  to  the  value  prescribed. 
§§  26,  28,  provide  that  when  the  estate  is  solvent  and  the 
personalty  exceeds  $2,000  the  widow  is  not  confined  to  ob- 
taining her  year's  provision  by  applying  to  the  adminis- 
trator under  §  18,  but  she  may,  without  such  application, 
or,  after  having  upon  such  application  received  the  sum 
allowed  upon  it,  apply  to  the  Probate  Court  to  have  a 
year's  provision,  either  original  or  additional;  lut  she  must 
do  so  within  one  year  after  the  decease  of  her  husband.  (Note — 
In  §  26,  as  printed  in  Bat  Rev.,  there  is  a  serious  misprint 
which  mars  the  sense.  The  first  sentence,  properly,  and  in 
the  original  act,  ends  with  the  word  **  prescribed,"  and  the 
word  "without"  is  the  first  word  in  the  next  sentence  and 
should  be  spelt  with  a  capital  **"W.") 

It  is  seen  that  there  is  no  direct  statement  of  the  time  in 
which  an  action  must  be  begun,  when  the  administrator 
refuses  to  assign  upon  the  demand  of  a  widow  duly  made. 
The  case  seems  not  to  have  been  anticipated  by  the  legis- 
lature. 

It  is  impossible  to  infer  from  the  mere  omission  of  the 
legislature  expressly  to  prescribe  a  limitation  for  a  case  so 
unlikely  to  occur,  that  it  intended  to  allow  a  widow  any 
time  short  of  ten  years,  (long  before  the  expiration  of  which 
the  estate  is  required  to  be  and  generally  is,  settled  up) 
within  which  to  bring  her  action  to  compel  the  administra- 
tor to  do  his  duty. 
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Unless  this  was  the  intent^  the  limitatioD  of  the  plaintiff's 
action  must  be  either  one  year  or  two,  and  in  either  case, 
she  is  barred. 

We  think,  however,  that  the  intention  of  the  act  may  be 
inferred  with  reasonable  certainty  to  limit  the  widow  to 
one  year  for  commencing  any  action  to  recover  her  year's 
provision.  In  every  case  which  the  legislature  anticipated 
and  expressly  provided  for,  the  limit  is  one  year.  The  evi- 
dent intent  of  the  allowance  is  to  provide  for  the  widov/ 
and  her  family,  a  support  for  the  Jirst  year  after  her  hus- 
band's death,  as  nearly  as  that  can  conveniently  be  done. 
The  administrator  is  required  within  one  year  to  ascertain 
as  nearly  as  he  can,  all  the  liabilities  of  the  estate,  which 
includes  this.  If  an  estate  be  able  to  pay  all  its  liabilities, 
the  administrator  may  do  so  at  once  without  any  proceed- 
ing in  the  Probate  Court,  yet  the  solvency  or  insolvency  of 
the  estate  may  depend  on  the  legality  of  the  widow's  claim. 
It  is  impossible  not  to  see  that  if  a  widow  can  keep  her 
claim  alive  for  more  than  one  year  without  commencing  an 
action,  the  administrator  will  be  seriously  embarrassed  in 
his  management  of  the  estate.  By  the  end  of  two  years  the 
administrator  is  required  if  practicable  to  have  paid  off  all 
the  liabilities  of  the  estate,  and  to  pay  over  to  the  distribu- 
tees their  shares.  This  would  be  impracticable  if  the  widow 
has  any  time  short  of  two  years  to  bring  suit  in.  He  could 
not  protect  himself  from  her  claim,  or  protect  her  by  a  re- 
funding bond,  for  this  only  covers  debts  of  the  intestate  of 
which  the  widow's  claim  is  not  one.  The  claim  is  barred 
by  the  statute  of  limitations. 

No  error  Judgment  affirmed. 
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T.  J.  8HINN  V.  W.  A.  SMITH. 
Interloeutary  Order— Wiftft  Separate  Estate. 

1.  An  interlocutory  order  is  always  under  the  control  of  the  Court, 
pending  the  action  in  which  it  is  made. 

2.  Where  husband  and  wife  join  in  a  mortgage  of  lands  consisting  in 
part  of  the  wife's  separate  estate  to  secure  the  husband's  individual 
debts,  a  judgment  creditor  of  the  husband  in  no  way  connected  with 
the  mortgagee  is  not  entitled  to  an  order  of  Court  directing  a  sale  of 
the  wife's  land  in  the  first  instance,  to  satisfy  the  mortgage  creditor, 
thereby  exonerating  the  husband's  land  and  leaving  it  open  for  the 
satisfaction  of  outside  debts. 

(Worth  V.  Oray^  6  Jones  £q.  4 ;  A9ht  v.  Moore,  2  Murp.  883,  cited  and 
approved.) 

Appeal  from  an  order  continuing  an  Injunction  made  at 
Chambers  on  the  9th  of  April,  1878,  by  Cbx,  J. 

On  the  17th  of  January,  1872,  the  defendant  and  his  wife 
executed  a  mortgage  deed  to  Elam  Eing,  to  secure  a  debt 
the  defendant  owed  King,  with  power  of  sale  in  default  of 
payment  at  a  certain  time,  and  on  the  3d  of  March,  1873, 
they  executed  a  similar  deed  to  Joel  Heed  to  secure  defen- 
dant's debt  to  him.  The  deed  to  King  conveyed  a  tract  of 
land  in  and  near  the  town  of  Concord  in  Carbarrus  county, 
and  the  deed  to  Reed  conveyed  the  defendant's  equity  of 
redemption  therein. 

The  plaintiff,  having  obtained  a  judgment  against  the 
defendant  on  a  debt  due  him,  had  an  execution  issued 
which  was  returned  unsatisfied,  and  thereupon  he  brought 
an  action  against  the  defendant  and  said  mortgagees  for  a 
foreclosure  of  the  mortgages  and  a  sale  of  the  land  to  pay 
his  debt ;  and  at  Fall  Term,  1877,  of  Cabarrus  Superior 
Court,  before  Kerr^  /.,  an  order  was  made  appointing  a 
commissioner  to  sell  the  same  for  the  purpose  aforesaid. 

The  affidavit  of  Mrs.  Smith,  wife  of  defendant,  upon  which 
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the  injunction  was  granted,  states  tbat  tip  to  the  time  of  the 
rendition  of  said  order  she  was  not  a  party  to  the  action^ 
but  subsequently  filed  her  complaint  and  moved  to  be  made 
a  party  to  protect  her  equities  as  surety  of  her  husband,  in 
that,  said  order  authorized  the  sale  of  a  house  and  lot  which 
was  her  separate  property ;  and  at  Chambers  on  the  18th  of 
January,  1878,  before  Schenck,  J.  the  said  order  was  modi- 
fied, and  the  commissioner  directed  to  first  sell  the  property 
of  the  defendant,  and  if  by  such  sale  a  sufficient  sum  was 
not  realized  to  pay  the  debts  mentioned,  then  to  sell  the 
Separate  property  of  Mrs.  Smith  and  disburse  the  fund 
according  to  the  Ibrmer  order  (and  in  the  meantime  granted 
a  restraining  order);  in  pursuance  thereof  the  commissioner 
sold  the  land  which  was  the  property  of  the  husband 
^(defendant)  and  conveyed  by  said  deeds,  the  proceeds  of 
which  proved  to  be  sufficient  not  only  to  pay  the  debts 
secured  by  the  mortgages,  but  left  an  excess  of  several 
iiundred  dollars,  without  resorting  to  a  sale  of  the  separate 
*estate  owned  by  the  affiant.  In  this  connection  the  affiant 
stated  that  she  did  not  owe  the  creditors  of  her  husband ; 
that  the  indebtedness  secured  by  the  mortgages  arose  from 
the  individual  contract  of  her  husband,  and  her  separate 
iproperty  was  conveyed  with  his,  as  additional  security  for 
its  payment ;  and  that  the  debt  of  the  plaintiff  is  also  an 
individual  debt  of  her  husband.  The  affiant  is  advised 
that  as  the  debts  secured  in  the  mortgages  have  been  satisfied 
as  aforesaid,  her  separate  property  is  discharged  from  any 
further  lien  in  respect  to  the  execution  of  said  deeds ;  that 
notwithstanding  the  facts  herein  staled,  the  said  commis- 
:8ioner  has  advertised  her  separate  property,  said  house  and 
lot,  for  sale  to  satisfy  the  plaintiff's  judgment  for  the  pay- 
ment of  which  she  is  in  no  way  liable ;  and  she  therefore 
asks  that  the  plaintiff,  the  commissioner,  &c.,  be  enjoined 
irom  selling  her  said  separate  property.  His  Honor  granted 
the  order  and  the  plaintiff  appealed. 
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Messrs.  P.  B.  Means  and  J^  W.  Hinsdale,  for  plaintiff. 
Messrs.  WUsim  ^  Son,  for  defendant. 

Reade,  J.  The  husband,  defendant  Smith,  owed  debta 
and  executed  mortgages  on  his  lands  to  secure  them.  Hia 
wife  joined  him  in  the  mortgages  and  included  a  house 
and  lot  which  was  her  separate  property.  The  plaintiff 
was  an  outside  creditor  of  the  husban^I  Smith,  and  brought 
this  action  against  the  mortgagees  to  compel  them  to  fore- 
close the  mortgages  so  that  be  could  have  the  surplus  of 
the  proceeds  of  the  sale  applied  to  his  debt.  At  Fall  Term^ 
1877,  of  the  Court  below  an  order  was  made  to  sell  the 
lands  in  the  mortgage  for  the  purpose  named  above,  and 
that  the  land  of  the  wife  be  sold  first. 

The  manifest  purpose  of  the  plaintiff  in  this  order  waa 
to  have  the  wife's  land  sold  to  pay  her  husband's  debts 
named  in  the  mortgage,  and  leave  the  husband's  lands 
named  in  the  mortgage,  to  pay  the  outside  debts  of  the^ 
plaintiff,  Shinn. 

This  was  hard  measure  for  the  wife,  as  she  was  in  no  way- 
connected  with  the  debts  of  her  husband,  and  the  order 
can  be  accounted  for  only  upon  the  ground  that  the  wife 
was  not  made  a  party  in  the  action,  and  it  does  not  appear 
from  the  pleadings  or  from  the  mortgages,  or  in  any  other 
way  that  the  wife  had  any  separate  property  in  the  land  or 
any  interest  except  her  dower  right  which  is  expressly^ 
named  in  the  mortgage,  whilst  her  separate  land  is  not 
described  as  hers,  but  as  the  house  and  lot  on  which  SmitH^ 
her  husband,  lived.  There  was  nothing  therefore  to  di- 
rect the  attention  of  the  Court  to  the  fact  that  it  was  order- 
ing the  sale  of  the  wife's  land  for  the  payment  of  the 
husband's  debts,  when  his  own  lands  were  amply  sufficient 
for  that  purpose.  Whether  this  was  by  design  or  accident,, 
it  only  needed  that  the  error  and  injustice  should  be  sub- 
sequently called  to  the  attention  of  the  Court  to  induce  the 
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Court  to  set  aside  the  interlocutory  order  of  sale,  an  inter- 
locutory order  being  always  under  the  control  of  the  Court 
during  the  pending  of  the  action.  2  Murphy,  383:  6 
Jones'  Eq.,  4. 

Accordingly  the  wife  as  soon  as  she  learned  that  such  an 
order  had  been  made,  filed  a  petition  in  the  cause  asking 
to  be  wade  a  party,  and  that  the  order  might  be  modified 
so  as  to  require  the  husband's  lands  to  be  sold  first.  This 
was  a  clear  equity  to  which  she  was  entitled,  and  it  was 
promptly  granted  by  the  Court  and  the  former  order  was 
modified  accordingly. 

Under  the  modified  order  the  husband's  lands  were  sold 
for  more  than  enough  to  satisfy  the  mortgages,  and  this 
discharged  the  mortgages  on  the  lands  of  the  husband^ 
principal,  and  of  course  discharged  the  mortgages  on  the 
land  of  the  wife,  surety.  And  thereafter  the  wife  and  her 
land  stood  entirely  exonerated  from  any  debt  of  the  hus- 
band, whether  to  the  plaintiff  Shinn,  or  other  person.  Yet 
strangely  enough  the  plaintiff  Shinn  insisted  that  inasmuch 
as  he  had  failed  to  make  his  debt  out  of  the  land  of  the 
husband  who  alone  owed  him,  he  had  the  right  to  make  it 
out  of  the  separate  property  of  the  wife  who  did  not  owe 
him.  And  the  commissioner  appointed  to  sell  the  husband's 
lands  under  the  modified  order  agreeing  with  plaintiff, 
Shinn,  was  proceeding  to  sell  the  wife's  land  to  pay  the 
plaintiffs  debt,  when  the  restraining  order  was  obtained 
from  His  Honor,  Judge  Cox. 

It  is  true  that  the  modified  order  gives  some  color  for 
selling  the  wife's  land  to  pay  the  plaintiffs  debt,  in  this, 
that  it  directed  the  commissioner  to  sell  the  husband's  land 
firsthand  if  that  was  not  suflicient  to  pay  off  the  debts 
mentioned  in  the  first  order,  then  to  sell  the  wife's  land  and 
distribute  the  proceeds  to  the  satisfaction  of  the  debts  men- 
tioned in  the  first  order.  And  the  plaintiff  says  that  his 
debt  is  mentioned  in  the  first  order ;  so  it  is  but  then  it  is 
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not  one  of  the  delbts  mentioned  in  the  first  order  to  be  paid 
but  of  the  wife's  land^but  out  of  the  husband's  land.  It  would 
not  have  availed  the  wife  anything  to  have  her  lands  exon- 
erated from  the  sale  for  the  mortgage  debts  for  which  she 
Was  bound  as  surety,  and  have  it  sold  to  pay  the  plaintiff's 
debt  for  which  she  was  not  bound  at  all.  It  is  not  to  be 
supposed  that  the  Court  would  have  made  such  order  with 
knowledge  of  the  facts^  and  the  order  can  be  reconciled 
with  the  equity  of  the  case  by  construing,  '*  the  debts 
named  in  the  former  order,"  to  mean  the  mortgage  debts 
named  in  the  former  order.  And  then  the  modified  order 
would  read, — sell  the  husband's  lands  first  to  pay  the  mort- 
gage debts,  and  if  there  be  a  surplus,  apply  it  to  pay  the 
plaintiff  Shinn's  debt.  And  if  the  husband's  land  shall  not 
aell  for  enough  to  pay  the  mortgage  debt,  then  sell  the  wife's 
land  to  pay  the  mortgage  debt,  but  in  no  event  is  the  wife's 
land  to  be  sold*  to  pay  the  plaintiff's  debt  for  which  she  is  in 
no  way  bound. 

But  if  it  were  otherwise,  as  if  the  modified  order  in  un- 
mistakable terms  directed  the  sale  of  the  wife's  land  to  pay 
the  plaintifi^s  debt,  for  which  neither  she  nor  the  land  was 
bound,  it  would  have  been  erroneous,  and  ought  to  be  cor- 
rected. 

It  was  objected  by  the  plaintiff  that  the  wife  ought  to 
have  sought  relief  by  a  motion  in  the  original  action  of 
Shinn  against  the  mortgagees,  and  not  by  a  new  action. 
That  is  just  what  she  has  done.  Her  motion  for  relief  and 
the  modified  order  intended  for  her  relief  were  in  the  origi- 
nal action,  and  the  restraining  order,  and  then  the  order 
continuing  the  restraining  order  until  the  hearing  from 
which  the  appeal  was  taken,  are  all  in  the  original  action. 
It  is  true  that  His  Honor  does  direct  the  wife  to  put  her 
motion  in  the  form  of  a  complaint,  and  directs  the  plaintiff 
Shinn  to  answer,  all  of  which  was  probably  unnecessary, 
but  it  was  a  matter  of  which  the  wife  had  more  right  to 
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complain  than  Shinn;  for  as  the  Oftse  then  Btood  the  Idfft 
was  clearly  entitled  to  relief,  and  any  fiiHher  proceedings 
cotdd  only  enare  to  the  benefit  of  dhinn  by  allowing  him 
to  show  some  liability  on  the  part  of  the  wife,  which  did 
not  appear. 

There  was  no  necessity  for  the  formal  summons  and  com- 
plaint which  have  been  filed  in  this  case  by  the  wife,  nor 
for  the  formal  answer  of  the  plaintiff  Shinn,  which  is  re- 
quired, if  the  purpose  be  to  give  the  proceedings  the  form 
of  a  new  action.  All  the  rights  of  the  parlies  can  and 
ought  to  be  administered  in  this,  which  is  the  original  ac- 
tion of  Shinn  against  the  mortgagees. 

There  is  no  error  in  the  order  continuing  the  injunction 
until  the  hearing,  which  is  the  order  appealed  from. 

No  error.  Judgment  affirmed. 


WILLIAM  B.  HOLUDAY,  Adm'r,  v.  ANDREW  McMILLAN  and 

another. 

Separate  Estate  of  Married  Women. 

Where  a  marriage  took  place  prior  to  the  adoption  of  the  constitution 
of  1868,  and  in  1871  the  wife  acquired  certain  personal  proper^,  it 
vested  in  her  as  her  separate  estate,  free  from  **the  debts,  obliga- 
tions or  engagements  of  her  hnsband«^ 

iSutton  ▼.  Askew,  66  N.  C.  172 ;  Kirhman  ▼,  Bank  of  Oreeruboro,  77 
N,  C.  894,  cited  and  approved.)  (Rodman,  J,  Concurring:  Remarks 
upon  the  decision  in  Sutton  ▼.  Askew,  and  suggests  that  it  be  over- 
ruled.) 

Civil  Action  tried  at  the  Fall  Term,  1877,  of  Richmond 
Superior  Court,  before  Seymour^  J. 

This  action  was  originally  brought  by  the  wife  of  the 
plaintiff  against  the  defendants,  for  the  possession  of  certain 
personal  property  taken  by  them  under  an  execution  against 
her  husband,  and  she  having  died  the  plaintiff  administered 
on  her  estate  and  made  himself  party  plaintiff.  The  plain- 
tiff and    his   late   wife    intermarried  before  1868.    The 
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property  seized  under  the  execution  was  given  to  plaintiff's 
intestate  by  her  father  in  1871,  and  they  were  living 
together  and  using  said  property  at  the  time  it  was  seized. 
The  Court  charged  the  jury  that  the  husband^  having 
married  before  1868,  had  a  right  to  his  wife's  personal  pro- 
perty, even  though  afterwards  acquired,  and  it  was  not 
divested  by  the  provisions  of  the  constitution  of  1868,  and 
that  therefore  the  property  seized  under  the  execution  was 
the  property  of  the  defendant  in  the  execution.  Under 
these  instructions  the  jury  rendered  a  verdict  for  the  defen- 
dants. Afterwards  the  plaintiff  moved  for  anew  trial  which 
His  Honor  granted  on  the  ground  of  misdirection  in  law  in 
his  charge  as  above  set  forth,  and  ordered  the  verdict  to  be 
set  aside,  and  the  defendants  appealed. 

Messrs.  J.  JD.  Shaio,  N.  McKay  and  J.  W.  HinsdaUy  for 
plaintiff. 

Messrs.  W.  H.  Bailey ^  J.  DevereuXy  Jr.^  Dowd  ^  Walker  and 
G.  M.  SmedeSy  for  defendants. 

Reade,  J.  Prior  to  1868-'69  a  widow  was  entitled  to 
dower  in  the  land  of  which  her  husband  died,  seized  and 
possessed,  and  not  as  at  common  law  of  all  the  land  of  which 
he  had  been  seized  at  any  time  during  coverture.  The  act 
of  1868-'69  restored  the  common  law  right  of  dower.  In 
Sutton  V.  Askew,  66  N.  C,  172,  it  was  held  that  the  act  of 
1868-'69  did  not  operate  to  give  the  wife  an  inchoate  right 
of  dower  where  the  marriage  was  before  the  statute,  and 
the  husband  owned  the  land  at  the  time  of  the  marriage  or 
before  the  statute,  but  that  in  such  case  the  husband  had  the 
right  to  dispose  of  the  land  by  sale  free  of  any  dower  right 
of  the  wife  at  any  time  during  his  life.  How  it  would  be 
where  the  marriage  was  before  the  act  and  the  land  acquired 
after  the  act,  was  left  an  open  question,  with  a  slight  inti- 
mation that  in  such  ca^e  the  dower  right  would  attach. 
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Our  constitution  of  1868  secures  to  the  wife's  separate  use 
all  the  property  which  she  should  acquire.  In  Kirkman  v. 
Bank  of  GreensborOy  77  N,  C,  394,  it  was  held  that  where  the 
marriage  was  before  the  constitution  and  the  wife  acquired 
property  after  the  constitution,  she  had  the  right  to  receive  it 
independently  of  her  husband.  It  is  true  that  the  question 
then  was  as  to  the  wife's  right  to  receive  into  her  posses- 
sion, without  the  concurrence  of  her  husband,  a  distributive 
share  of  her  ancestor's  estate,  but  the  decision  could  not  have 
been  arrived  at  without  deciding  that  she  had  in  it  a  separate 
property. 

In  the  case  before  us  the  marriage  was  before  the  con- 
stitution and  the  property  acquired  after  the  constitution. 
And  the  question  is,  whether  by  the  marriage  the  husband 
acquired  a  vested  right,  not  only  in  all  the  personal  property 
which  the  wife  had  at  the  time  of  the  marriage,  but  in  all 
the  property  which  she  might  acquire  during  coverture. 
The  argument  for  the  defendants  is  that  the  marriage 
contract  was,  that  the  husband  should  have  all  the  property 
which  the  wife  then  had  or  should  thereafter  acquire,  and 
that  that  contract  could  not  be  impaired  by  legislation  or  by 
the  constitution;  that  he  had  a  vested  right  in  property 
which  the  wife  might  acquire  after  the  marriage,  as  well  as 
in  property  which  she  had  at  the  time  of  the  marriage,  and 
that  subsequent  legislation  could  not  deprive  him  of  his 
vested  rights. 

It  is  too  well  settled  to  require  either  argument  or  au- 
thority, that  vested  rights  can  not  be  disturbed,  but  it  is 
error  to  suppose  that  a  mere  expectancy,  or  a  possibility  of 
future  acquisitions  is  a  vested  right. 

The  following  proposition  is  well  supported  by  Cooley's 
Const.  Lira.,  360-1-2,  and  by  numerous  authorities  which 
he  cites:  At  the  common  law  the  husband  immediately  on 
the  marriage  succeeded  to  certain  rights  in  the  real  and 
personal   estate   wliich    the  wife  then    possessed.      These 
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rights  became  vested  rights  at  once,  and  any  subsequent 
alteration  in  the  law  could  not  take  them  away.  But  other 
interests  were  merely  in  expectancy.  And  while  these 
interests  remained  in  expectancy,  the  legislature  had  full 
power  to  modify  or  even  to  abolish  them*  They  are  sub- 
ject to  any  changes  in  the  law  made  before  the  rights  be- 
come vested  by  acquisition. 

That  is  conclusive  of  this  case.  T^e  property  in  dispute 
was  acquired  after  the  marriage^  and  before  it  was  acquired 
the  constitution  provided  that  all  after  acquired  property 
by  the  wife  should  be  her  separate  property.  His  Honor 
charged  the  jury  contrary  to  this  doctrine  and  there  was  a 
verdict  for  the  defendants.  Becoming  convinced  of  his 
mistake  he  set  aside  the  verdict  and  ordered  a  new  trial,  so 
that  there  is  no  verdict  upon  which  we  can  give  judgment 
here.     We  must  therefore  affirm  the  order  for  a  new  trial. 

It  is  insisted  by  the  defendant  that  there  is  no  use  in 
allowing  the  plaintiff  to  recover,  because  if  he  do,  the 
property  will  be  immediately  subject  to  the  satisfaction  of 
the  defendant's  debts  against  the  plaintiff — the  plaintiff 
being  the  administrator  of  his  deceased  wife  in  whose 
name  the  suit  was  originally  bought.  That  may  or  may 
not  be  so.  He  must  however  recover  the  propert}',  to  be 
administered  according  to  law.  We  do  not  know  what 
may  be  tlje  liabilities  of  the  wife's  estate,  and  we  cannot 
administer  it  in  this  action.  The  claims  of  the  defendants 
are  not  against  tho  wife's  estate,  but  against  the  husband 
plaintiff  in  his  individual  capacity.  And  they  are  neither 
sets-off  nor  Cf»unter-claims  in  this  action. 

There   is  no  error.     The  order  below  setting  aside  the 
venhct  and  granting  a  new  tiial  is  affirmed. 


•o 


Rodman,  J.  Concurring.  I  concur  in  the  decision  in 
this  case,  but  my  roisons  are  so  different  from  those  of  the 
C.»urt  as  state  1  \)V  niv  brother  Reade,  that  T  think  Touf^ht 
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to  give  mine,  leet  his  reasoning  should  be  taken  for  a  part 
of  the  decision,  and  thus  apparently  give  the  sanction  of 
the  Court  to  the  affirmation  of  a  case  cited,  which  I  think 
is  erroneous,  and  ought  to  be  reviewed  at  the  earliest  op- 
portunity. If  the  doctrine  upon  which  Sutton  v.  Askew f 
66  N.  C,  172,  is  founded,  and  by  which  it  must  be  sup- 
ported, if  it  can  be  supported  at  all,  is  correct,  then  this 
case  is  decided  wrongly.  This  doctrine  is  that  a  wife  during 
her  husband's  life  has  a  vested  estate  in  his  land  by  way  of 
dower  which  the  legislature  can  not  enlarge,  abridge,  or 
alter  without  his  consent,  or  with  his  consent  as  against 
his  creditors,  by  any  act  passed  after  the  marriage.  If  the 
estate  of  the  wife  in  that  case  be  vested  and  beyond  the 
legislative  power,  it  seems  clear  that  the  right  of  the  hus- 
band to  possess  as  his  own  the  acquisition  of  personal 
property  by  his  wife  during  the  marriage,  is  equally  a 
vested  right  beyond  the  power  of  the  legislature,  and  that 
his  creditors  may  subject  it  to  execution  for  his  debts.  The 
mutual  rights  of  the  husband  and  wife  are  precisely  analo- 
gous in  both  cases ;  they  arise  by  act  and  operation  of  law 
out  of  the  marriage  relation ;  if  they  are  vested  rights  they 
could  not  be  altered  or  affected  by  the  acts  of  1868-'69  res- 
toring to  widows  their  dower  at  common  law,  or  by  the 
constitution  of  1868  and  act  of  1871-72  giving  to  wives 
separate  estates  in  their  future  acquisition  of  personal 
property,  and  the  decision  in  the  present  case  is  wrong ; 
if  not  vested  they  were  both  subject  to  legislative  enact- 
ment and  Sutton  v.  Askew  is  wrong. 

I  shall  endeavor  to  show  that  they  were  not  vested  and 
that  the  decision  in  Sutton  v.  Askew,  was  founded  on  a 
mistaken  view  of  what  constitutes  a  vested  right. 

The  facts  of  that  case  as  taken  from  the  printed  report 
are  in  brief  these :  Askew  and  wife  were  married  before 
January,  1867.  In  1870  he  was  the  owner  of  certain  land, 
when  he  acquired  it  does  not  appear.     He  proposed  to  bor- 
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row  $2,000  of  one  Holly,  who  refused  to  lend  unless  Askew's 
wife  would  join  in  a  mortgage  of  the  land.  She  consented 
to  do  so  in  consideration  of  an  agreement  by  her  husband 
,  that  she  should  have  to  her  separate  use  all  that  the  land 
should  sell  for  above  the  debt  to  Holly,  and  the  mortgage 
was  made.  Afterwards  the  land  was  sold  for  $3,400,  all  of 
which,  except  a  note  of  the  purchaser  for  $500,  was  applied 
to  paying  the  mortgage  debt  and  other  debts  of  the  bus- 
band.  After  the  mortgage  the  plaintiff  recovered  a  judg- 
ment against  Askew — the  date  of  his  debt,  whether  before 
the  marriage  or  before  the  act  of  1868,  69,  or  not,  does  not 
appear— and  instituted  a  supplemental  proceeding  to  subject 
the  note  for  $500,  held  and  claimed  by  Mrs.  Askew,  as  the 
property  of  her  husband. 

It  was  assumed  by  this  Court  without  any  authority  so 
far  as  appears  in  the  statement  of  the  case  by  the  Reporter, 
that  the  husband  acquired  the  land  before  1868.  It  was 
also  assumed  in  the  like  absence  of  apparent  authority  that 
the  plaintiff's  debt  accrued  before  1868.  On  these  assump- 
tions (which  may  perhaps  be  justified  by  the  unprinted 
record  on  file)  the  Court  concluded  that  the  act  of  1868,-'69, 
restoring  to  married  women  their  dower  at  common  law, 
was  void  as  to  the  husband,  and  although  he  did  not  oppose 
but  consented  to  the  wife's  claim,  was  void  as  to  his  credi- 
tors :  That  the  act  was  valid  only  as  to  marriages  contracted 
after  its  passage,  and  that  the  wife's  right  of  dower  was 
even  during  her  husband's  life  time,  a  vested  estate,  or  at 
least  a  vested  interest  which  the  legislature  could  not  con- 
stitutionally enlarge,  abridge,  or  alter. 

If  we  consider  the  case  as  a  controversy  between  the  hus- 
band and  wife  on  the  one  side,  and  the  creditors  of  the  hus- 
band on  the  other,  as  it  really  was,  no  reason  can  be  assigned 
why  the  principle  of  Hill  v.  Kessler^  63  N.  C,  437,  should 
not  have  controlled  the  decision.  It  was  there  held  that 
the  legislature  might  constitutionally  exempt  a  debtor's 
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land  to  the  value  of  $1,000,  and  his  personal  property  to  the 
value  of  |500,  from  liability  for  his  debts  previously  incur- 
redy  and  secure  the  land  to  him  as  a  homestead  against  his 
creditors.  Why  could  not  the  legislature  by  virtue  of  the 
same  power  enlarge  the  dower  right  of  a  wife  against  her 
husband's  creditors  ?  Passing  this  by,  however,  and  taking 
the  case  to  be  as  the  Court  assumed  it,  a  controversy  be- 
tween the  husband  and  wife,  in  which  he  denied  the  power 
of  the  legislature  to  enlarge  the  right  of  his  wife  to  dower, 
on  the  ground  that  it  was  a  vested  right  in  him,  that  it 
should  not  be  enlarged  in  her,  that  it  should  not  be  dimin- 
ished, and  in  both,  that  it  should  not  be  in  any  wise  altered 
during  the  coverture,  and  the  Court  held  that  by  reason  of 
this  vested  right  the  husband  might  sell  his  lands  without 
the  consent  of  his  wife,  free  from  the  incumbrance  of  her 
dower,  notwithstanding  the  act  of  1868,-'69,  that  the  wife 
had  no  interest,  the  release  of  which  was  a  valuable  consid- 
eration to  support  the  agreement  of  her  husband  that  she 
should  have  the  $500,  as  she  should  have  had  if  her  right 
to  dower  had  been  as  at  common  law,  and  that  the  agree- 
ment was  void  as  to  his  creditors.  Such  I  understand  to 
be  the  conclusion  and  reasoning  of  the  Court  in  the  case  of 
SulUm  V.  Askew. 

I  conceive  that  the  right  of  a  wife  to  dower  during  her 
husband's  life,  can  in  no  just  sense  of  the  words  be  called 
a  vested  estate  or  a  vested  right.  Bouvier  in  his  Law  Diet, 
under  the  word  "  Vest,"  says,  "  an  estate  is  vested  in  pos- 
session when  there  exists  a  right  of  present  enjoyment," 
and,  "  an  estate  is  vested  in  ii;iterest  when  there  is  a  present 
fixed  right  of  future  enjoyment."  For  these  definitions  he 
cites  many  acknowledged  authorities,  to  which  I  will  add 
a  few,  more  recent : — 

In  Johnson  v.  Van  Dyke^  6  McLean,  422,  cited  in  1  Scrib- 
ner  on  Bower,  McLbak,  X,  speaking  of  an  inchoate  right 
to  dower,  says :  '*  Until  the  death'of  the  husband  the  right 
21 
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— ^if  it  may  be  called  a  right— is  shadowy  and  ficMtioaB,aiid 
like  all  rights  which  are  contingent,  may  ©ever  becottie 
vested/'  See  also  Moore  v.  City  of  New  Tork^  4  SeW.,  110^ 
and  1  Scribner,  6  &c.  Bishop  (1  Law  of  Married  Women, 
§  S48)  says  that  the  wife's  right  to  dower  dtnring  het  hus- 
band's life  **  is  a  mere  possibility.  Not  only  is  it  no  e0tale, 
but  the  right  itself  is  a  mere  contingent  possible  thing,'* 
and  he  cites  Magmre  v.  ^iggin^  44  Mo.,  512.  It  certoinly 
seems  a  plain  misuse  of  terms  to  call  a  right  ve^ied^  which 
may  never  exist  as  an  estate,  which  may  be  forfeited  by  the 
misconduct  of  the  wife,  and  is  contingent  upon  her  Burviv(Mv 
ship.  A  vested  right  may  be  sold,  but  a  wife,  though  she 
may  reUdse  her  right  to  dower  during  her  husband's  life, 
can  not  assign  it,  neither  can  it  be  taken  in  execution  for 
her  debts. 

I  have  not  seon  the  reasons  any  where  stated  definitely 
and  tangibly  why  this  right  should  be  regarded  as  vested, 
or  if  not  strictly  and  technically  vested,  yet  partaking  so 
far  of  the  nature  of  a  technical  vested  right  as  to  be  inca- 
pable of  change  by  the  legislature,  or  why  it  should  be  less 
within  the  control  of  that  department  of  the  government 
than  any  of  the  other  rights  and  duties  which  arise  directly 
and  indirectly  from  marriage.  It  may  be  true  as  suggested 
that  if  it  be  a  vested  right  in  the  sense  used  above,  it  is 
immaterial  for  what  reasons  it  is  so.  But  when  the  ques- 
tion is, — is  it  a  vested  right  ? — is  it  beyond  legislative  ac- 
tion ? — it  is  very  material  to  know  the  reasons  for  which  it 
is  supposed  to  be  so.  If  we  attempt  to  put  in  tjlear  and 
definite  language  the  reasons  which  are  hinted  or  suggested 
in  Scribner,  and  elsewhere,  they  will  be  seen  to  take  one  of 
the  three  following  shapes : — 

1.  The  rights,  &c.,  arising  from  marriage  are  those  which 
are  embraced  in  the  words  of  the  ceremony  of  marriage. 
It  is  clear  that  this  can  not  be  so.  No  formula  of  marriage 
used  by  any  Christian  minister  or   officer  pretends  to  con- 


Digitized  by  VjOOQIC 


JUNE  TEMtt,  1878-  328 

tain  or  provide  for  the  if  bole  or  tiie  huiifdredtli  part  of  those 
rights,  &c.  In  the  Idrmnla  of  one  charch  and  perhaps  of 
many,  the  groom  under  the  direction  of  the  priest,  says  to 
the  l3ride ;  "  With  all  my  worldly  goods  I  thee  endow/* 
when  it  was  notorious  that  until  the  oonstitation  of  1868  he 
did  not  give  her  any  goods,  bat  got  every  dollar  wiiich  Bkm 
possessed,  which  he  might  squander,  or  his  creditors  might 
seize  as  he  left  the  chnrth. 

2*  That  the  law  at  the  date  of  the  marriage  controls,  and 
that  rights  accrued  under  sxtd  by  force  of  that  law,  which 
although  not  technically  vested,  and  left  by  the  law  uncer^ 
tain  and  contingent,  were  yet  so  far  vested  as  to  be  beyond 
the  power  of  change.  This  merely  confasee  all  distinctions 
between  ri^ts  which  are  vested  and  those  which  are  not, 
and  would  make  any  immediate  change  in  cmy  law  impos- 
sible. Ko  doubt  most  persons  marry  with  the  eicpectation  that 
the  law  governing  their  matrimonial  relations  will  continue 
indefinitely  without  substantial  change.  But  the  public 
interest  will  not  permit  expectations  to  arrest  the  progress 
of  society. 

3.  These  two  propositions  being  separately  too  untenable 
to  be  defended,  they  may  be  combined  into  the  third,  and 
perhaps  in  union  find  strength.  Thus  combined  the  rea- 
soning is  expressed  thus  :— 

Marriage  is  the  result  of  contract,  whatever  else  it  may 
be,  or  may  result  in;  in  that  contract  is  contained  by 
necessary  or  rightful  implication,  that  the  respective  rights 
and  duties  of  the  parties  inter  se,  personal  and  pecuniary, 
direct  and  indirect,  shall  remain  unchanged  by  any  change 
in  the  law  during  the  coverture.  Or  if  any  advocate  for 
the  doctrine  of  SuUon  v.  Askeio  prefers  it,  I^will  narrow  the 
proposition  so  as  to  include  only  this  particular  right  to 
dower,  although  I  can  not  see  any  reason  why  if  it  includes 
one  incident  of  the  marriage  it  should  not  include  all ;  or 
why  if  it  includes  the  direct  incidents  of  the  marriage  such 
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as  the  mutual  rights  of  the  parties  in  each  other's  property 
while  living  and  the  succession  of  the  property  after  the 
death  of  one,  it  should  not  equally  include  the  rules  for  its 
succession  by  inheritance  upon  divorce,  &c 

A  slight  examination  of  the  legislative  and  judicial 
annals  of  Korth  Carolina  from  the  earliest  period  at  which 
our  printed  records  begin,  will  show  that  this  State  by  suc- 
cessive legislatures  has  always  regarded  marriage  not 
merely  as  a  contract  but  as  a  social  institution,  and  has 
asserted  its  control  for  the  public  welfare  over  all  rights, 
duties,  and  incidents  directly  or  indirectly  resulting  from 
it,  including  the  whole  law  of  succession  by  which  I  mean 
the  devolution  of  property  by  act  and  operation  of  law  upon 
the  death  of  an  owner,  with  the  sole  restriction  that  it  did 
not  claim  a  right  to  interfere  with  vested  interests.  This 
claim  was  always  upheld  by  the  Courts  wherever  it  was 
brought  before  them. 

Our  ancestors  brought  with  them  from  England  the  com- 
mon law  of  that  country  which  included  all  such  acts  of 
parliament  as  from  age  had  come  to  be  regarded  as  part  of 
it,  and  which  were  not  positively  inapplicable  among  us. 
This  common  law  included  all  laws  regulating  marriage, 
inheritance,  and  the  succession  to  property  in  general,  and 
remained  unaltered,  so  far  as  our  printed  statutes  show, 
until  1784.  Estates  descended  to  the  oldest  son,  they  might 
be  entailed,  dower  was  of  all  lands  of  which  the  husband 
was  seized  and  possessed  at  any  time  during  the  coverture, 
there  was  no  dower  of  trust  estates,  divorces  could  be  ob- 
tained of  the  legislature  only,  estates  in  joint-tenancy  went 
to  the  survivor.  In  most  of  these  subjects  the  act  of  1784 
changed  the  law,  children  inherited  equally,  estates  tail 
were  converted  into  fee  simple,  the  heir  apparent  in  tail 
being  deprived  of  his  expectancy,  dower  was  limited  to 
lands  whereof  the  husband  died  seized,  joint  tenancy  was 
changed  into  tenancy  in  common.    All  of  these  subjects 
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were  claimed  by  the  legislature  as  its  just  domain,  and  its 
claim  was  disputed  by  no  body  except  the  heirs  apparent 
of  entailed  estates  whose  reasonable  expectations  and  those 
of  their  creditors  were  destroyed.  This  part  of  the  law  met 
with  violent  opposition  from  all  who  retained  English 
aristocratic  ideas.  In  1798  an  action  was  tried  in  the 
Circuit  Court  of  the  United  States  before  Irbdbll  and 
SiTGREAVES,  JX,  between  David  Minge  claiming  as  heir 
in  tail  of  his  father,  against  Gilmour  and  Hendrie,  to 
whom  his  father  had  sold  the  land  in  1779.  For  the 
.plaintiff  it  was  urged  that  he  had  a  vested  right  which  the 
act  of  1784  could  not  deprive  him  of,  and  every  argument 
existed  in  his  favor  that  was  used  for  the  plaintiff  in  Sutton 
V.  Askew.  But  the  Court  held  against  him.  1  Car.  Law 
JElep.  34.  The  same  case  seems  to  have  been  tried  in  the 
State  Court  and  was  decided  in  the  same  way.  1  Hay. 
279.  It  was  also  held  that  a  remainder  dependent  upon  an 
estate  tail  was  destroyed  by  the  act.  Lane  v.  Davis,  1  Hay* 
277.  In  1808  the  legislature  made  material  changes  in  the 
law  of  descents,  and  its  power  was  not  questioned.  Space 
will  not  allow  me  to  do  more  than  allude  to  the  introduc- 
tion of  an  allowance  of  a  year's  provision  to  widows  which 
was  first  given  in  1796,  or  to  the  changes  which  the  legis- 
lature has  made  from  time  to  time  in  the  distribution  of 
the  personal  estates  of  intestates.  The  history  of  these  may 
mostly  be  traced  in  the  Eevised  Statutes. 

Among  the  most  important  6f  the  laws  which  govern 
the  personal  rights  of  married  persons  inter  se  are  those 
which  prescribe  the  causes  of  divorce.  Until  1814  the 
Courts  had  no  jurisdiction  to  decree  a  divorce ;  they  were 
granted  by  the  legislature  without  any  rule  but  its  own 
caprice.  In  that  year  the  Courts  were  allowed  to  divorce 
for  stated  causes.  Yet  it  was  never  supposed  that  this  law 
did  not  act  on  antecedent  marriages.  As  to  dower  we  have 
seen  how  the  act  of  1784  abridged  it  (unless  some  act  now 
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lost  had  prevloudly  done  so.)  In  1B2S  the  legislalnre  ea- 
larged  it  by  giring  it  in  trusts  and  equities  <^  redemption. 
On  2d  Marob,  1867,  (act  of  1866-'67,  ch.  M,)  tbe  legislature 
restored  to  married  women  their  oommon  law  right  of 
dower,  and  provided  that  it  might  be  laid  off  in  the  hus- 
band's life  time,  and  in  Jt0se  t.  Hose,  68  K  0.  891,  (1869) 
this  Court  held  the  act  to  be  valid  as  against  the  husband 
of  an  existing  marriage,  and  persons  claiming  in  privity 
with  him ;  how  it  would  be  against  prior  creditors  of  the 
husband  was  left  undecided,  but  was  afterwards  decided  in 
principle  in  JHU  v.  Kesder.  In  1868  (act  of  1868-'69,  Bat 
Bev.)  the  legislature  continued  in  force  so  much  of  the  aot 
of  1867  as  gave  to  wives  their  right  to  dower  as  at  oommon 
law,  and  this  is  the  act  which  it  was  held  in  Sutton  v.  Askew 
was  unconstitutional  as  applied  to  existing  marriages,  be- 
cause it  altered  what  in  that  ease,  and  in  this,  is  called  a 
vested  right 

It  has  been  seen  that  the  decision  in  that  case  was  a  new 
departure,  that  if  consistently  applied  it  would  have  de- 
ferred for  many  years  the  general  operation  of  many  of  the 
most  important  laws  made  at  various  times  for  nearly  one 
hundred  years,  during  all  which  time  the  idea  on  which 
that  decision  proceeds  never  occurred  to  any  one ;  but  su<^ 
legislation  whenever  questioned  was  sustained  by  the 
Courts.  I  think  the  introduction  of  such  a  novel  doctrine 
into  the  law  of  North  Carolina  would  have  justified  a 
glance  behind  and  before,  at  how  much  that  was  old  and 
had  stood  unquestioned,  it  overthrew ;  and  at  how  much  that 
was  untried,  it  introduced.  I  think  this  Court  ought  to 
hesitate  long  before  it  incorporates  into  the  law  of  the 
State  a  principle  so  destructive  of  the  power  of  the  legisla- 
ture, and  if  consistently  applied,  bound  to  result  in  such 
manifold  inconvenience. 

If  the  law  existing  at  the  date  of  a  marriage  is  to  be 
deemed  a  part  of  the  contract  so  as  to  be  unalterable,  then 

Digitized  by  VjOOQIC 


JUNE  T£BM^  1S7&  8ST 

HOUJIUT  V.  MQMBJLAlf. 

the  hISb's  inohoaie  right  o£  dower  w hkh  by  eveiy  defini^ 
iiiflsi  and  by  evrntj  authority  without  w  exetptbo  la  a 
mete axpeetanqi,  iato.be  deeoMd  a  guoA  veBted  right,  ora 
right  sa  ftur  vaeted  as  to  be  beyond  kigialatiYe  ehanga 
That  is  the  doctrine  of  Sutton  y.  4^kMt  and  if  that  doctrine 
be  law,  I  admit  that  case  was  rightly  deoldad.  But  if  that 
doctrine  is  hiw,  it  must  equally  apply  to  any  olher  legal 
<ocpeotancy>  as  in  this  ctae»  to  the  right  of  a  hoaband  to 
possess  himself  to  his  own  use  of  any  property  which  may 
wme  to  his  wi&  during  ooyertarey  which  right  existed  at 
the  date  of  marriage  (before  1868)  and  waa  taken  away 
from  the  husband,  and  the  proper^  made  the  aqMurate 
estate  of  the  wife  by  the  constitution  of  1868.  If  o  difiSarence 
in  principle  can  be  suggested  between  a  wile's  inchoate 
right  of  dower  and  a  husband's  right  to  legacies  or  gifts  to 
hie  wife  after  the  marriage. 

in  Johnson  y.  Fletcher,  54  Miss.,  628.  (Oet  1877)  the 
case  was  that  defendant  in  18'Z2i  recovered  a  judgment 
against  one  Dale;  in  1875  an  act  of  the  legislature  ex- 
empted firom  execution  pnq)erfy  to  a  certain  value ;  in  1876 
Sale  aeopiired  a  horse  which  in  that  year  he  sold  to  plain- 
tiff; the  defendant  levied  on  the  horse  conjbendieg  that  the 
exenq>tio8i  was  void  as  to  the  prior  debts  of  Dale«  It  waa 
admitted  that  it  was  so  as  to  any  property  possessed  by 
IMe  at  tl^e  date  of  the  act,  (1875,)  hut  it  was  contended 
thai}  the  aet  waa  valid  as  to  property  acquired  after  the 
act,  fwhich  is  the  opinion  of  the  Court  in  this  case)  but 
ttie  Court  hdd  that  the  creditor^  right  to  subject  the  prop* 
eity  of  his  debtor  to  his  judgment,  extended  not  only  to 
the  pn^rty  owned  by  the  debtor  at  the  date  of  his  judg- 
ment, Imt  to  all  that  the  debtor  might  acquiee  afterwards. 

1%^  application  of  the  doctrine  of  this  decision  to  the 
present  case  is  this :  McMillan  (the  defendant)  had  a  right 
to  make  his  debt  out  of  the  future  acquisitions  of  Holliday ; 
if  HoUid^  by  the  law  existing  at  his  marrisge  acquired 
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a  vested  right  to  the  future  acquiBitions  of  his  wife  which 
no  subsequent  legislation  could  deprive  him  of,  according  to 
the  principle  of  Sutton  v.  Askew,  this  right  was  .vested  in 
him  for  the  benefit  of  his  creditors,  and  as  soon  as  he  re- 
duced the  property  into  possession,  it  might  be  lawfully 
seized  by  his  creditors. 

If  the  law  be  that  the  laws  existing  at  the  marriage  can 
not  be  altered,  we  will  have  in  this  State  very  numerous 
groups  of  husbands  aud  wives  with  different  rights  and 
duties,  depending  on  the  dates  of  their  marriages.  A  widow 
married  before  1784  if  now  living  would  be  entitled  to  her 
dower  as  at  common  law,  while  she  could  have  ne  dower  in 
a  trust  estate  and  no  year's  provisions. 

I  might  carry  on  at  any  length  this  picture  of  the  results 
of  the  doctrine  of  Sutton  v.  Askew,  if  it  shall  be  consistently 
applied.  Such  a  diversity  among  citizens  supposed  to  live 
under  one  law  in  their  most  important  rights  and  duties, 
and  all  diepending  on  the  dates  of  their  marriages,  has  never 
existed  in  any  State.  Aud  what  is  to  govern  the  domestic 
relations  of  those  who  immigrate  to  this  State  having  been 
married  abroad  ?  If  the  existing  law  or  the  domicil  is  a 
part  of  the  contract,  it  must  like  any  other  contract  follow 
the  parties  and  fix  their  personal  and  pecuniary  rights 
here.  Do  they  bring  with  them  the  laws  of  Germany  and 
England,  the  Louisiana  law  of  communal  property,  and  the 
Illinois  law  of  divorce  for  incompatibility  of- temper? 
State  V.  Bamhardj  in  Hurd  on  Hab.  Corp.,  26.  If  it  be  said 
that  they  are  governed  by  the  law  of  this  State,  the  doc- 
trine that  the  law  at  the  date  of  the  marriage,  which  must 
mean  at  the  domicil  of  the  parties,  is  a  part  of  the  contract, 
must  be  given  up.  But  the  doctrine  will  not  be  consistently 
applied  as  this  case  shows.  It  will  stop  with  the  special 
case ;  widows  married  before  1868  (unless  the  decision  shall 
be  plainly  reversed,  as  I  think  it  ought  to  be)  may  not  be 
allowed  their  right  of  dower  as  the  legislature  declared 
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they  should  be,  the  injury  may  be  circumBcribed  to  that 
particular  right,  but  I  think.no  Court  will  refuse  to  a  wife 
oiarried  before  1868,  the  benefit  of  that  clause  in  the  con- 
stitution, which  secures  to.  her  a  separate  estate  in  the  prop- 
erty which  she  may  acquire  after  marriage,  nor  will  any 
Court  deny  to  any  wife  the  beneficent  provisions  of  the 
actof  1871r'72,    (Bat.  Rev.) 

No  authority  is  cited  in  8utt<m  v.  Askew^  except  an  opin- 
ion of  Mr.  Scribner  in  his  work  on  Dower,  vol.  1,  ch.  1,  §  7, 
He  admits  (§  13)  that  a  majority  of  the  cases  are  opposed  to 
his  view,  but  cites  three  which  he  thinks  directly  support 
it.  Johnson  v.  Van  Dyke^  6  McLean,  422 ;  (Cir.  C.  R.,) 
Royston  v.  Boyston,  21  Georgia  161 ;  and  Moreaw  v.  Detch- 
Tfiendy,  18  Mo.,  522.  He  says  in  note  to  §  12,  that  McLean, 
J.,  who  sat  in  the  first  case,  was  inclined  to  think  that  an 
inchoate  right  of  dower  might  be  divested  by  the  legisla- 
ture, which  leaves  that  case  to  stand  upon  the  authority  of 
WiLKiNS,  J.,  alone.  The  Georgia  case  is  not  accessible  to 
me.  In  the  case  from  Missouri  the  circumstances  were 
peculiar,  and  I  do  not  think  it  supports  Scribner's  view. 
After  these  (§  20)  he  relies  upon  the  case  in  Eeman,  already 
cited,  which  is  not  a  direct,  if  any  authority  as  to  dower, 
but  is  directly  opposed  to  the  decision  in  the  present  case. 

Against  these  few  and  uncertain  authorities,  he  cites  the 
following  cases  which,  it  seems  tome,  are  clear  and  con- 
vincing. Jackson  v.  Edwards,  22  Wend.,  498—519  (N.  Y.,) 
Mocyre  v.  City  of  New  York,  4  Sandf.  456,  S.  C,  4  Seld.,  110 ; 
Merrill  v.  Shellbume,  1  N.  H.  199,  214 ;  Mehzets  Appeal,  17 
Pa.  St.,  449 ;  Weaver  v.  Gregg ^  6  Ohio,  548 ;  Noel  v.  Emng^ 
9  Ind.,  87 ;  Strong  v.  C/em,  12  Lid.,  37 ;  Lucas  v.  Sawyer^ 
17  Iowa,  517.  To  which  may  be  added  Ware  v.  Owens,  42 
Ala.,  212. 

It  is  thus  seen  that  this  Court  stands  almost  if  not  quite 
alone,  in  its  denial  of  the  legislative  power  over  inchoate 
rights  of  dower.    It  is  because  I  thought  that  an  inchoate 
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right  of  dower  k  not  a  vested  nghtt  tbat  I  dlBaeoted  tsom 
SuUxm  y»  AskMi  and  it  k  beasiiaa  I  thlnkthgt  ^e  hniharoyg 
right  to  redoee  into  his  poaseiKion,  tlia  fiitave  aoqaiBiticne 
of  hie  wifb'is  not  a  vested  vig^t,  that  I  oonour  iu  t&ii  do* 
Qision  in  thisqaso. 
Feb  Corum.  Judgnmt  (tflSvmed. 


H.  T.  JEFFREES  and  anotlier  v.  a  T.  GREGN  and  wife. 

Married  Wmen—Oe^d  qf  TVi^t. 

Where  a  married  woman  purchased  certain  real  estate  taking  title  to 
heneU,  and  beivowed  money  with  widck  to  paj  the  purohase  nioneyy 
and  to  defray  neoeqsaRy  f<»»i)3r  e^^eaana  aad  itor  caeriTias  on^  lier 
fanning  0|»er«tiians  OAOt];ierlandSt  and  taaeojare  the  mwn  borrowed 
executed  with  her  husband  i^  deed  of  trqst  on  certa^i  land  of  her 
separate  estate  ;  It  toae  held,  that  such  deed  of  trust  was  valid. 

(Purti$  Y.  Carttaphan,  78  N.  C.  575  ;  Pi3f)pen  t.  TTeMon,  74  N.  C.  487 ; 
Atkinson  ▼.  RieKardBon^  lb.  455,  ^ted|  distinguished  and  a^roYod.) 

CoKTBOYiBSY  submitted  without  action  under  0.  C.  P.,  S 
915y  at  Spring  Term,  1878,  of  WAEasK  Boporior  Court, 
belbre  Sejfmqar^  J. 

The  fiicts  appear  in  the  opinion.  His  Honor  held  that 
the  deed  of  trust  was  valid,  and  tho  defendants  appealed. 

Messrs.  Merrimm^  Fi/dlev  ^  Ashe^  for  plaintiffi»» 
No  copnsel  in  this  Court  for  defendants. 

FAiacLOTH,  J.  The  case  is;  this :  The  i^me  defendant 
purchased  a  houise  and  lot  afkd  took  title  to  herself,  and 
borrowed  money  with  which  to  pay  the  purchase  price,  and 
to  defray  necessary  ftimily  expenses^  i^  for  ^  carrying  on 
her  &rmlng  operations  upoQ  her  several  tracts  of  laad,^ 
and  she  and  her  husband  oonyeyed,  by  deed  and  privy 
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ctZMDinatioii  duly  taken^^  one  of  her  oev^ral  tracts  of  land 
ia  trust  tQ  qecuTQ  the  paym wt  of  aaid  borrow^  <aou^<  Is 
ik^  laud  tfcua  conreycid  UaUa  for  tb«  dobt? 

Wooan  aoareefy  sae  any  room  for  argumentation  oizoept 
•n  the  theory  that  a  feme  covert  can  not  sell  or  charge  her 
separate  estate  ior  her  own  benefit*  or  the  impccxveoxout  of 
her  own  property.  This  would  go  much  beyond  the  pur^ 
pose  of  the  liberal  legiolaiiou  of  the  State  i^  favor  of  married 
women,  and  would  be  highly  judicial  to  their  materiaJi 
iuterests. 

The  cases  to  which  we  were  referred — ifVm  v.  Carstafhan, 
T3  N.  C.>  675 1  JHppen  v.  We^sqn^  74  If..  (X%  437 ;  and  Atkinson 
V.  Sichardsm,  lb.  456^^wwre  contracts  for  the  beuefit  of  the 
husbands  or  her  estate  was  not  charged^  lu  the  latter  case 
thace  was  no  express  charge  on  the  laud,  and  it  was  sought 
to  be  charged  by  implication^  but  this  was  uot  allowed,  Xt 
was  there  said  that  ''a  married  womai^  may  purchase  pro- 
perty for  ready  money,  but  not  ou  credit;  and  she  may 
contract  debts  for  the  benefit  of  separate  property  which 
she  already  owns,  as  for  building  a  house  ou  the  pre- 
misesi^  &c. 

Let  it  be  certified  that  there  is  no  error,  and  let  the  sale 
proceed  according  to  the  agreement  of  the  parties. 

No  error.  Affirmed. 


aOWMON  HHA  V,  GRIFFIN  QXBNDINB. 
Bankruptey—Somestead^JudgmenL 

I.  This  Cknurt  wiU  aasmne  tluft  the  d«te  of  •  jn4|pneiit  ia  Uud  dat^  ef 
the  begiBBiag  of  the  debt  upoa  whioh  it  in  «fii4er#<l»  when  there  is 
QothiDf  in  the  record  to  the  contnu^. 

2t  In  an  aotiou  tg  recover  land^  it  appeared  that  in  }869  G  obtained  a 
judgment  against  F ;  that  in  1878  F  conveyed  the  locus  in  quo  to 
defendant,  the  same  having  been  regohurly  assigned  to  him  as  a 
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homestead  ;  that  thereafter  F  went  into  bankruptcy  and  the  locus  in 
quo  was  assigned  to  him  as  a  homestead  by  the  assignee,  and  the 
reversionary  interest  therein  was  purchased  by  the  defendant  at 
assignee's  sale  ;  that  after  the  adjudication  of  F  as  a  bankrupt,  the 
plaintiff  purchased  the  locus  in  quo  at  a  sheriff 's  sale  under  execu- 
tion on  Q's  judgment ;  Held,  that  plaintiff  was  not  entitled  to  recover. 

Civil  Action  to  recover  land  tried  at  December  Special 
Term,  187T,  of  Robeson  Superior  Court,  before  Cox,  J. 

The  facts  are  these :  In  1869,  Sarah  Grimsley  recovered 
judgment  against  Giles  P.  Floyd.  On  the  18th  of  January, 
1873,  Floyd  conveyed  the  locics  in  quo  to  the  defendant  by 
deed.  Before  said  sale  the  locus  in  quo  was  regularly 
assigned  to  said  Floyd  under  the  statute  as  his  homestead. 
Afterwards,  said  Floyd  was  adjudicated  a  bankrupt,  and 
his  assignee  in  bankruptcy  assigned  the  same  premises  to 
him  as  his  homestead,  and  on  the  25th  of  February,  1875, 
he,  the  assignee,  sold  the  reversionary  interest  in  the  same, 
and  the  defendant  Oxendine  became  the  purchaser*  After 
said  adjudication  an  execution  issued  on  said  judgment  and 
the  sheriff  sold  the  same  land,  and  the  plaintiff  became  tfie 
purchaser,  and  now  sues  for  possession.  His  Honor  gave 
judgment  against  the  plaintiff  upon  the  verdict,  and  he 
appealed. 

Mr.  N.  McLean^  for  plaintiff. 
Mr.  Giles  Leiich,  for  defendant. 

Faircloth,  J.  (After  stating  the  case  as  above.)  The 
plaintiff  claims  title  on  the  theory  that  the  homestead  was 
not  in  his  way.  This  is  the  pivotal  point  in  the  case.  On 
the  closest  inspection  of  the  record  we  are  unable  to  ascer- 
tain when  the  debt  for  which  the  judgment  was  rendered, 
was  contracted,  or  how,  or  for  what  it  was  contracted. 

The  first  and  only  evidence  of  the  existence  of  this  debt 
is  the  judgment  rendered  in  1869.  We  must  therefore 
assume  this  to  be  the  date  of  the  beginning  of  the  debt. 
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We  can  not  presume  its  existence  at  any  prior  time.  This 
being  so,  the  homestead  guaranteed  by  the  constitution  of 
1868  is  valid  as  against  the  plaintiff's  judgment,  and 
being  regularly  assigned  at  the  instance  of  the  defendant, 
it  iras  not  the  subject  of  sale  under  the  plaintiff's  execu- 
tion, and  he  acquired  no  title  by  the  sheriff's  sale.  He  did 
not  even  get  the  reversionary  interest,  because  that  could 
not  be  sold  under  an  execution  until  after  the  termination 
of  the  homestead  interest  itaelf.    Bat.  Rev.  ch.  55,  §  26. 

Again,  the  question  is  affected  by  the  proceedings  in 
bankruptcy.  The  assignee  set  apart  the  same  premises  to 
the  bankrupt  Floyd  as  his  homestead,  and  although  this 
was  after  Floyd  had  sold  to  the  defendant,  this  fact  can  not 
help  the  plaintiff.  If  by  this  assignment  in  any  view  Floyd 
acquired  any  interest,  of  course  it  was  protected  by  the  pro- 
visions of  the  bankrupt  act,  and  if  the  defendant's  title  was 
not  already  complete,  this  newly  acquired  estate  would 
have  fed  the  estoppel  between  Floyd  and  the  defendant, 
which  coupled  with  defendant's  purchase  of  the  reversionary 
interest,  made  his  a  good  title  to  the  absolute  estate.  The 
homestead  being  valid  according  to  our  State  laws,  it  is 
expressly  secured  and  protected  against  any  and  all  liens  or 
incumbrances  by  §  5045,  Revised  Statutes,  (U.  S.) 

The  plaintiff's  deed  ordered  by  His  Honor  to  be  surrend- 
ered for  cancellation  is  not  found  in  the  record,  and  we  can 
not  say  whether  it  is  valuable  for  any  other  purpose  to  him 
or  not,  but  its  cancellation  is  not  essential  or  important  to 
the  defendant's  rights,  and  that  portion  of  the  order  is 
reversed  and  with  this  modification  the  judgment  below  is 
afBirmed.  The  defendant  will  recover  costs  in  this  Court 
and  the  action  be  dismissed. 

Per  Curiam.  Judgment  modified  and  afBirmed. 
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ABNER  DAWSON  v.  J.  C.  HJ^TOFIELD. 
Smkrupteji—IHiehCfrg6'-Judgmmt  after  AdjudieiBaim  tm  Sxktmg 

1.  A  discharge  in  iMBlmiptcy  operates  to  discharge  a  debt  in  existeno^ 
at  the  time  of  the  adjudication  in  baakroptcy  and  mpon  which  a 
judgment  i8  thereafter  obtained. 

2.  In  such  case,  the  discharge  can  be  pleaded  npon  a  motion  for  leave 
to  issue  execution,  whatever  length  of  time  may  have  elapsed  since 
it  was  granted. 

{Mizell  V.  Moore,  7  Ire.  255  ;  Hyman  v,  Detereua:,  65  N.  C.  588 ;  FaUenet' 
V.  Bunt^  76  N.  C.  2(tt ;  Pugh  v.  York,  74  N.  C.  888,  cited  and  ap- 
proved.) 

(Faibcloth,  J.  Diesenting.) 

Motion  for  leave  to  issue  execution  under  C^C.  P.,  §  256, 
heard  on  appeal  at  Chambers  in  1878,  before  Seymour^  J, 

The  plaintiff  on  March  the  5th,  1868,  commeDced  his 
action  against  the  defendant  and  one  Parrott  for  a  debt 
due  on  their  sealed  promissory  note,  and  in  March,  1869, 
at  Spring  Term  of  Lenoir  Superior  Court,  recovered  judg- 
ment by  de&ult  against  both.  The  defendant  filed  his 
petition  in  bankruptcy  on  April  the  17th,  1868,  and  on 
April  the  14th,  1869,  obtained  his  discharge.  Execution 
issued  on  the  judgment  on  May  the  14th,  1869,  on  which 
the  sheriflf  made  return  that  no  property  could  be  found. 
No  further  action  was  taken  in  the  cause  until  May  the 
31st,  1878,  when  an  affidavit  was  made  and  notice  given 
by  the  plaintiflF  to  the  defendant  of  a  motion  for  leave  to 
issue  execution  under  C.  C.  P.  §  256.  On  the  hearing  of 
the  motion  before  the  Judge,'^the  defendant  pleaded  his 
discharge  in  bankruptcy  which  the  Court  held  to  be  a  valid 
defence  and  denied  the  motion,  and  thefplaintiff  appealed. 
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Messrs.  JSuabee^  Bnabte^  aad  M&rrim&n^  Ihdler  ^  ABhsj 
forplaiiiti£^ 
Mr.  H.  F.  Qraingery  for  defendant. 

SMiTHy  O.  J.  (After  stalipg  the  case  as  above.)  Two  ob- 
jections are  offered  to  the  defence,  which  will  be  suc- 
cessively considered: — 

1.  It  is  argued  that  debts  existing  at  the  commencement 
of  the  bankrupt  proceeding  alone  are  provable  against  the 
the  bankrupt's  estate,  and  that  the  plaintiff's  debt  being 
merged  in  the  judgment  subsequently  rendered,  is  neither 
itself  provable  nor  affected  by  the  discharge. 

It  is  true  the  bankrupt  proceedings  all  have  relation  to 
the  time  of  filing  the  petition,  and  as  of  that  date,  the 
bankrupt's  estate  is  apportioned  among  his  creditors.  His 
future  acquisitions  and  liabilities  are  in  no  manner 
invdved. 

Several  cases  have  been  called  to  our  attention  to  show 
that  the  effect  of  this  merger  is  to  create  a  new  debt  which 
can  not  participate  in  the  distribution  of  the  estate,  and  is 
not  discharged  by  the  final  decree.  It  is  so  declared  by 
the  Supreme  Court  of  Massachusetts  in  Bradford  v.  Rich^ 
102  Mass.,  472,  and  by  the  District  Court  of  the  United 
States,  In  re  GhJUsoriy  5  Bank.,  Kegr.,  853,  and  in  other 
cases.  In  the  last  mentioned  case,  after  referring  to  num- 
erous and  conflicting  decisions,  the  District  Judge,  Lk)rikg, 
says :  ^*  I  am  of  the  opinion  that  a  judgment  obtained 
after  the  adjudication  in  bankruptcy,  creates  a  new  debt 
which  can  not  be  proved  in  bankruptcy,  because  the  judg- 
ment is  a  merger,  and  creates  a  new  debt." 

In  MizeU  v.  Moore,  7  Ire.,  255,  this  Court  held  that  where 
the  defendant  pleaded  a  set  off  of  certain  bonds,  which 
he  afterwards  reduced  to  judgment,  the  plea  was  defeated 
because  the  set  off  did  not  exist  in  the  form  in  which  it 
was  pleaded,  nor  could  the  judgment  be  made  available 
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in  its  stead,  for  the  reason  that  it  did  not  meet  the  specifica- 
tions of  the  plea,  and  moreover,  did  not  exist  when  the  plea 
was  put  in. 

These  decisions  all  proceed  upon  the  niceties  of  legal 
pleading  and  rest  entirely  upon  technical  rules.  They  fail 
to  recognize  the  spirit  and  purpose  of  the  act  of  congress, 
and  the  reasoning  by  which  they  are  applied  to  cases  in 
bankruptcy  is  not  at  all  satisfactory  to  our  minds.  This 
will  appear  from  an  examination  of  the  provisions  of  the 
act  itself: — 

**No  creditor  proving  his  debt  or  claim  shall  be  allowed 
to  maintain  any  suit  at  law  or  in  equity/'  &c.  Rev.  Stat., 
U.S.,  §5105. 

To  entitle  a  claimant  against  the  estate  of  a  bankrupt  to 
have  his  demand  allowed,  it  must  be  verified  by  a  deposition 
in  writing  under  oath  and  signed  by  the  deponent  setting 
forth  the  demand,  the  consideration  thereof,  and  whether 
any  and  w^at  securities  are  held  therefor,  and  whether 
any  and  what  payments  have  been  made  thereon.  Ibid, 
§  5077.  The  form  of  proof  is  in  strict  accord  with  the  law, 
and  no  claim  will  be  allowed  without  the  necessary  oath. 
It  is  required  not  less  to  support  the  debt  where  evidenced 
by  the  bond  of  the  bankrupt  and  where  reduced  to  a  judg- 
ment even,  than  where  it  rest  on  parol  proof  of  the  contract 
on  which  it  is  founded.  It  is  the  debt  itself,  not  the  form 
it  may  wear,  which  shares  in  the  division  of  the  estate,  and 
which  is  affected  by  the  discharge.  The  debt  when  once 
created  remains  one  and  the  same  through  all  the  changes 
it  may  undergo  in  the  evidence  to  support  it.  It  is 
the  relation  of  debtor  and  creditor  on  which  the 
bankrupt  act  operates,  taking  the  estate  of  the  one  and 
appropriating  it  to  the  demands  of  the  other,  and  putting 
an  end  to  the  relation  itself.  It  is  not  a  different  debt  be- 
cause previous  to  the  judgment  the  evidence  of  it  consisted 
in  the  debtor's  bond,  but  the  judgment  simply  and  conclu- 
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/sively  establishes  its  legal  obligation.  The  bankrapt  law 
in  its  practical  operation  is  an  equitable  system,  and  as  a 
Court  of  Equity,  regards  the  indebtedness  as  the  essential 
-element  to  be  considered,  and  not  the  form  in  which  it 
may  appear.  The  technical  rules  of  pleading,  and  the  evi- 
dence applicable  thereto  WQifild  in  a  great  measure  defeat 
the  beneficent  purpose  of  £ne  la>^,  if  allowed  to  control  its 
operation,  and  are  obviously  not  within  the  scope  of  its 
provisions. 

Jt  rpay,  be  further  sfuggested  as  an  answer  to  the  argu- 
in^nt  that  the  old  debt  becomes  extinct  and  a  new  debt  is 
creat^d.by  the  judgment,  that  if  this  were  so,  it  would  be 
difficult  to  see  how  a  voluntary  assignment  of  property 
could  be  successfully  assailed  by  a  creditor.  As  the  as- 
signment is  valid  except  as  to  existing  creditors,  or  unless 
made  with  an  actual  fraudulent  intent,  the  very  act  of 
prosecuting  his  claim  to  judgment  in  order  to  subject  the 
conveyed  properly  to  his  debt,  would  defeat  the  purpDses 
by  extinguishing  the  debt  itself.  Equally  unreasonable  is 
it,  to  hold  a  debt  to  be  destroyed  by  the  judgment  which 
conclusively  ascertains  and  establishes  its  existence  and 
obligation. 

We  do  not  assent  to  th^  reasoning  contained  in  the  cases 
•  cited,  but  concur  in  the  numerous  [adjudications  in  which  a 
contrary  doctrine  is  maintained.    We  will  refer  to  some  of 
them: — 

In  Hj/man  v.  Deoereux^  65  N.  C,  588,  this  Court  decided 
that  the  identity  of  the  debt  described  and  secured  in  a 
mortgage  was  not  destroyed  by  the  taking  of  a  new  bond, 
unless  such  was  the  intent  of  the  parties,  and  that  it  still 
retained  its  mortgage  security. 

In  Dresser  v.  Brooks^  3  Barb.  (K  Y.)  429,  a  similar  pro- 
vision in  the  bankrupt  act  of  1841  came  under  review,  and 
the  subject  was  elaborately  discussed.    After  a  full  and 
•careful  examination  of  the  English  and  American  authori- 
22 

Digitized  by  VjOOQIC 


338  IN  THE  SUPREME  COURT. 

Daws(»n  V,  Uaktsfield. 

ties,  the  Court  arrived  at  a  coiu  lusion  which  it  annonnces 
in  these  words:  *  We  are  of  the  opinion,  independently  of 
the  authorities  to  which  we  have  adverted,  that  a  sound 
construction  of  the  provision  in  the  bankrupt  act  declaring 
the  effect  of  a  discharge  when  duly  granted,  requir^^s  us  to 
hold  the  certificate  to  be  a  bar  to  a  <lebt  existing  when  the 
petition  was  filed,  notwithstanding  such  debt  has  passed 
into  judgment.  It  was  provable  under  the  act,  and  the 
plaintiff  wps  entitled  to  receive  upon  it  his  dividend  of  the 
bankrupt's  estate.  It  was  therefore  precisely  such  a  debt  a^ 
the  policy  and  spirit  of  the  act  intended  should  be  dis- 
charged." And  it  is  added  :  **The  consequence  of  adopt- 
ing ilie  strict  and  narrow  construction  of  holding  a  judg- 
ment exempt  from  the  operation  of  a  discharge,  because 
llu*  <lebt  exists  in  a  different  form  and  under  a  different 
nam<,  would  in  the  case  of  a  bankrupt  whose  debts  were 
nunieroufs,  utterly  defeat  the  benign  object  of  the  act,  and 
leave  the  untoriuuate  bankruf»t  subject  to  a  great  portion 
4.f  his  debis  after  every  dollar  of  his  estate  had  been  faith- 
inlly  devoted  to  iheir  payment." 

[n  the  nous  to  Bump's  Law  and  Practice  of  Bankruptcy 
yi)  h  EJ.)  at  p«c:e  411,  the  principle  is  stated  with  great 
fi)rce  and  clearnu^s  and  supported  by  numerous  citations: 
'*  A  debt  upon  which  a  judgment  has  been  rendered  since 
the  commencement  of  proceedings  in  bankruptcy  may  be 
proved.  The  debt  is  not  extinguished.  The  instrument,  con- 
tract, or  obligation  upon  which  the  debt  arose  is  extin- 
guished, but  not  the  debt.  The  debt  remains.  If  this 
were  not  so,  the  judgment  would  destroy  itself  by  extin- 
guishing the  very  foundation  on  which  it  is  built.  The 
debt  was  founded  on  contract;  it  is  now  founded  on  judg- 
ment; but  it  is  the  same  debt.  A  judgment  operates  to 
extinguish  a  debt  only  when  it  produces  the  fruit  of  a  judg- 
ment. It  is  a  security  of  a  higher  nature.  It  is  still  but  a 
jsecurity  of  a  higher  nature.     It  is  still  but  a  security  for 
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the  original  cause  of  aotion.  The  theory  that  the  debt  is 
so  mers^ed  as  to  be  extinguished,  ha,s  no  applicability  under 
the  bankrupt  act" 

Concurring  in  these  views  we  are  content  to  rest  our  de- 
cision upon  the  clear  and  forcible  reasoning  by  which  they 
are  supported.  We  do  not  wish  however  to  be  understood- 
aa  holding  that  the  voluntary  execution  of  a  note  in  place 
of  a  previous  liability,  would  not  exclude  the  claim  from 
the  class  of  provable  debts,  as  well  as  exempt  it  from  the 
operation  of  the  discharge.  This  being  the  substitution  of 
a  new  security  by  the  act  of  both  parties,  such  would  un^ 
doubtedly  be  the  result.  Our  opinion  is  confined  to  the 
case  of  a  debt  reduced  to  judgment,  and  the  facts  before  us. 
It  will  not  be  denied  that  the  release  obtained  after  judg- 
menty  may  be  pleaded  in  opposition  to  the  plaintiflf's  mo- 
tion, or  indeed  any  good  and  sufficient  cause  growing  out 
of  matters  since  its  rendition,  shown  why  execution  should 
not  issue.  We  do  not  see  why  the  present  defence  may 
not  be  set  up  for  the  same  reason.  If  the  debt  has  been 
discharged,  surely  a  Court  will  not  lend  its  aid  to  en- 
force it. 

Difficulties  have  presented  themselves  in  the  attempt  to 
get  the  benefit  of  the  discharge,  in  cases  where  judgments 
had  before  been  recovered  and  execution  could  be  taken 
out,  in  consequence  of  there  being  no  opportunity  to  plead 
it.  In  New  York,  the  Court  suggets  that  a  remedy  may  be 
had  by  application  to  the  Court  wherein  the  judgment  was 
rendered  for  an  order  to  stay  execution  perpetually,  or  to 
stay  it  until  the  plaintiff  bring  a  new  action  on  hia  judg- 
ment, and  give  the  defendant  an  opportunity  to  plead. 
But  it  is  unnecessary  to  consider  this,  because  here  the 
plaintiff  is  compelled  to  come  into  Court  and  ask  leave  to 
issue  his  execution,  and  the  defendant  thus  has  opportu- 
nity afforded  him  to  show  cause  in  opposition.  We  are 
therefore  relieved  of  any  difficulty  of  this  kind.     As  the 
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discharge  does  operate  upon  the  debt  ascertained  by  the 
judgment,  it  is  in  our  opinion  competent  for  the  defendant 
to  avail  himself  of  it  in  this  way. 

But  a  more  serious  aspect  of  the  matter  arises  out  of  the 
long  delay  following  the  defendant's  neglect  to  take  advan- 
tage of  the  terms  of  the  act  in  obtaining  relief,  and  it  is 
insisted  that  this  laches  should  deprive  him  of  the  benefit 
of  the  discharge.  Eight  years  have  elapsed  since  the 
judgment  was  entered  up,  and  if  the  defendant  has  delayed 
in  seeking  his  release,  the  plaintiff  has  also  waited  and 
j3iade  no  attempt  meanwhile  to  enforce  his  judgment. 
Jpositive  action,  was  necessary  on  the  part  of  theplaintiff, 
for  without  it  no  opportunity  was  given  him.  He  may 
have  supposed  that  the  plaintiff,  by  his  long  acquiescence, 
was  assenting  to  the  eflScient  operation  of  the  discharge  in 
working  out  its  proper  results,  and  therefore  no  movement 
on  his  part  was  required.  Why  should  there  be  needless 
litigation — and  why  should  defendant  believe  the  plaintiff 
^ver  intended  to  enforce  his  debt?  His  conduct  was  re- 
concilable only  with  the  idea  of  a  silent  self-adjustment, 
without  the  intervention  of  pleading  or  of  process.  But  as 
^oon  as  the  plaintiff  wakes  up  and  shows  his  intent  to  en- 
force his  demand,  he  puts  in  operation  the  very  machinery 
which  lets  in  the  defence. 

In  Fuffh  V.  York^  74  N.  C,  383,  the  defendant  was  allowed 
lo  plead  his  discharge  two  years  after  it  was  granted,  and 
the  Court  in  answer  to  the  objection  of  the  long  delay  said  : 
"  Apt  time  sometimes  depends  upon  lapse  of  time,  as  when 
4i  thing  is  required  to  be  done  at  the  first  term,  or  within  a 
given  time,  it  can  not  be  done  afterwards.  But  it  more 
usually  refers  to  the  order  of  proceeding  as^/  or  suitable.  No 
time  is  prescribed  within  which  a  discharge  in  bankruptcy 
is  to  be  pleaded." 

So  in  Falkner  v.  Huni^  76  N.  C,  202,  the  defendant  was 
allowed  to  plead  his  discharge  more  than  six  years  after- 
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wards,  and  this  Court  aflSrmed  the  order,  declaring  that  the 
Judge  had  power  to  make  it,  and  that  there  was  ^*  nothing 
to  show,  and  it  certainly  is  not  to  be  presumed  that  he 
exercised  an  arbitrary  or  capricious  discretion." 

In  the  present  case  the  defence  is  interposed  at  the  first 
moment  when  it  could  be  done,  except  by  action  initiated 
by  the  defendant  himself,  and  this  was  not  required  so  long 
as  the  plaintiff  himself  permitted  the  matter  to  rest  We 
are  therefore  of  opinion  that  the  discharge  may  be  pleaded 
and  bars  the  plaintiff's  right  to  have  execution. 

No  error  Judgment  affirmed. 


W.  B.  WITHERS,  Ex'r,  v.  G.  W.  STINSON. 

Discharge  in  Bankruptcy— Prior  Judgment. 

1.  A  discharge  in  bankruptcy  is  a  final  discharge  from  all  preceding 
debts,  then  provable. 

2.  Where  the  plaintiff  recovered  judgment  (which  was  duly  docketed) 
against  defendant  in  1871  upon  a  debt  contracted  before  1860  and 
execution  thereon  was  returned  unsatisfied,  the  defendant's  real 
estate  being  assigned  to  him  as  a  homestead  ;  and  thereafter  the 
defendant  obtained  a  discharge  in  bankruptcy,  his  homestead  having 
been  also  assigned  by  his  assignee,  the  plaintiff  not  proving  his 
judgment  debt  against  the  defendant's  estate  in  bankruptcy  ;  It  was 
held,  that  the  bankruptcy  of  defendant  discharged  the  judgment, 
and  that  it  was  error  in  the  Court  below  to  grant  the  plaintiff  leave 
to  re-issue  execution. 

(Blum  V.  Ellis,  73  N.  C.  298,  cited  and  approved.) 

Motion  for  leave  to  issue  execution  under  C.  C.  P.,  §  256, 
heard  on  appeal  at  Spring  Term,  1878,  of  Mecklenburg 
Superior  Court,  before  Coz,  J. 

The  case  agreed  states :  That  the  plaintiff  recovered  a 
iudgment  against  defendant  Stinson,  in  Mecklenburg  Superior 
Court,  on  the  24th  of  July,  1871,  upon  a  debt  contracted 
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before  I860,. which  judgment  )^'fta  duly  docketed.  Execu- 
tion was  issued  (the  homestead  of  defendant  being  assigned) 
and  returned  nvUa  bona  to  Spring  Term,  1872 ;  and  in  Aug- 
ust following,  the  defendant  filed  his  petition  in  bankruptcy 
and  obtained  his  discharge,  (which  is  set  up  as  a  defence). 
The  defendant  is  still  the  owner  and  in  possession  ol  the 
property  assigned  as  aforesaid.  The  real  estate  was  also 
assigned  to  him  as  a  homestead  by  his  assignee  in  bank- 
ruptcy, the  allotment  confirmed,  and  the  reversionary  inter- 
est therein  conveyed  to  him  by  the  assignee.  The  plaintiff 
had  not  proved  the  said  judgment  in  bankruptcy  against 
the  defendant's  estate.  Upon  these  facts,  the  motion  was 
refused  by  the  clerk,  and  on  appeal  His  Honor  reversed  the 
judgment  and  gave  an  order  for  execution  to  issue,  from 
which  the  defendant  appealed  to  this  Court. 

Messrs.  Jones  ^  Johnston,  and  Dowd  ^  Walker,  for  plain- 
tiff. 

Messrs,  Shipp  ^  Bailey,  for  defendant. 

Bynum,  J.  It  was  admitted  by  the  counsel  for  the  plain- 
tiff that  the  case  of  Blum  v.  Ellis,  73  K  C,  293,  was  a  de- 
cisive authority  against  him,  but  he  seeks  in  a  well  prepared 
and  considered  argument  to  induce  the  Court  to  reconsider 
and  reverse  that  decision.  Blum  v.  Ellis^  was  a  well  con- 
sidered case  upon  a  review  of  the  conflicting  decisions  of 
other  Courts  up  to  that  time.  The  importance  of  adhering 
to  decisions  once  solemnly  made,  and  thus  preserving  a 
uniformity  in  the  law,  can  not  be  over  estimated ;  and 
nothing  less  than  a  clear  conviction  that  the  decisions  are 
erroneous  and  ought  to  be  overruled,  will  justify  a  depar- 
ture from  them.  Such  a  conviction  has  not  been  produced 
upon  our  minds  by  the  able  argument  and  the  authorities 
of  the  plaintift*'s  counsel.  Nor  can  the  Court,  other  things 
being  equal>  lose  sight  of  a  train  of  evils  which  must  follow 
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a  reversal  of  that  decision, — evils  which  could  not  well  be 
foreseen^by  debtors  or  creditors,  who  alike  supposed,  and 
had  the  right  to  suppose,  that  a  discharge  in  the  Court  of 
Bankruptcy  was  a  final  discharge  from  all  preceding  debts, 
then  provable.  There  is  error.  Judgment  reversed  and 
proceedings  dismissed. 

Error.  Judgment  reversed. 


JOHN  B.  GREEN  and  others  v,  GEORGE  J.  GREEN. 
Sale  by  Assignee  in  Bankruptcy—What  Passes. 

A  sale  by  an  assignee  in  bankruptcy  of  land  held  in  trust  by  the  bank- 
rupt to  secure  debts  due  himself,  passes  to  the  purchaser  the  debts 
secured  as  well  as  the  legal  estate  in  the  land,  and  entitles  him  to 
possession  until  the  debts  are  paid. 

Civil  Action  commenced  in  Union  and  removed  to  and 
tried  at  Fall  Term,  1877,  of  Cabarrus  Superior  Court,  before 
Kerr  y  J. 

This  action  was  originally  brought  by  Tilraan  Green  to 
recover  a  tract  of  land,  and  after  his  death,  the  present 
plaintiffs,  devisees  under  his  will,  were  made  parties  and 
continue  to  prosecute  the  action.  See  same  case,  69  N.  C, 
294.  The  facts  found  upon  the  former  trial,  before  Buxton^ 
J!,  were  substantially  as  follows : — The  defendant  originally 
owned  the  land  in  dispute  which  was  sold  at  an  execution 
sale  and  bid  off  by  one  Henry  Long,  at  $1000,  under  an 
arrangement  with  the  defendant  that  be  was  to  be  allowed 
to  redeem,  and  Long  took  the  sheriff's  deed  with  this 
understanding.  The  defendant  set  up  this  equity  as  a 
defence  to  the  action,  and  upon  a  disagreement  as  to  the 
amount  to  be  paid  by  defendant  to  entitle  him  to  a  convey- 
ance of  the  land,  the  case  was  referred  and  an  account  of 
Che  dealings  between  Long  and  defendant  stated,  in  which 
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the  referee  reported  a  balance  of  $2603995  due  Long  The* 
defendant  filed  no  exceptions  to  this  report  and  it  was 
confirmed. 

Subsequent  to  said  purchase,  Henry  Long  went  into 
bankruptcy  and  returned  said  land  in  his  schedule  with  the 
statement  that  it  was  subject  to  redemption  by  defendant^ 
but  did  not  include  in  such  schedule  any  of  the  claims  he 
held  against  the  defendant ;  he  did  however  deliver  them  to 
his  assignee  to  be  used  in  a  settlement  between  the  assignee 
and  the  defendant.  The  land  was  sold  by  the  assignee  as 
the  property  of  Long  with  notice  to  the  purchaser  on  the 
day  of  sale,  that  he  should  have  the  benefit  of  said  claims 
against  the  defendant,  they  not  being  sold  by  the  assignee. 
Tilman  Qreen  bought  the  land  at  said  assignee's  sale,  for 
$600  and  the  assignee  made  him  a  deed  in  fee  for  the  same. 
The  defendant  remained  in  possession  of  the  premises. 

The  plaintiffs  insisted  that  they  were  entitled  to  a  decree 
against  the  defendant  for  said  sum  of  $2603.95  and  interest, 
and  that  the  land  be  sold  and  the  proceeds  applied  to  its  pay- 
ment, and  execution  issued  for  the  balance,  if  the  defendant 
shall  fail  to  pay  the  same  in  a  certain  time,  in  which  event 
the  defendant  is  to  retain  possession  of  the  land  and  the 
plaintiffs  to  execute  a  deed  to  him. 

The  defendant  insisted  that  he  had  already  over-paid  the 
incumbrance  upon  the  land  and  was  entitled  to  a  decree  for 
title  without  further  payment.  But  the  Court  adjudged 
that  the  plaintiffs  could  only  claim  the  amount  of  the  pur- 
chase money,  $600,  as  being  a  charge  upon  the  land  in  their 
favor,  and  ordered  its  sale  to  satisfy  the  same. 

Upon  a  second  trial  in  the  Court  below,  before  HisHonor^ 
the  following  issue  was  submitted  to  the  jury, — "Did  the 
assignee  in  bankruptcy  of  Long  sell  and  assign  title  to 
Tilman  Green  to  the  debts  owing  by  the  defendant  to  Long,, 
at  the  time  when  he  sold  the  land  mentioned  in  the 
pleadings  "  ?    Answer — '^  He  did."    There  was  an  appeal 
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by  both  parties  from  the  ruliDg  of  His  Honor  upon  the 
evidence  touching  this  issue,  but  as  he  was  aflSrmed  as  to 
that  part  of  the  case  in  this  Court  and  the  decision  rests 
upon  another  point,  it  is  deemed  unnecessary  to  set  it  out. 

Messrs.  Wilson  f  Son  and  Battle  ^  Mof'decaij  for  plaintiff?. 
Messrs.  W.  H.  Bailey  anA,  B.  Barringer^  for  defendant. 

Rodman,  J.  None  of  the  facts  of  this  case  as  stated  by 
Buxton,  Ji,  seem  to  be  in  dispute,  until  we  get  to  the  sale  by 
the  assignee  in  bankruptcy  of  Long.  As  to  that  it  is 
admitted  that  the  assignee  sold  the  land  claimed  in  the 
complaint,  and  that  it  was  purchased  by  the  original  plain- 
tiff, Tilman  Green,  at  the  price  of  $600.  The  plaintiffs  con- 
tended, that  as  a  matter  of  fact,  the  assignee  sold  with  the 
land  certain  evidences  of  debt,  which  Long  held  against  the 
defendant  and  the  defendant  denied  that  he  did.  Upon 
the  facts  reported  by  the  referee,  Buxton,  J".,  held  that  only 
the  estate  of  Long  in  the  land  was  sold,  and  not  the  debts 
owing  to  him  from  the  defendant,  and  for  which  he  held 
the  land  as  a  security.  When  the  case  came  to  this  Court 
by  an  appeal  from  the  judgment  of  the  Judge,  it  was 
ordered  that  an  issue  be  submitted  to  a  jury  whether  the 
the  assignee  sold  and  plaintiff  purchased  the  debt  as  well 
as  the  land.  "Upon  the  trial  of  this  issue  the  jury  found  for 
the  plaintiff;  thus  finding  the  fact  in  question  differently 
from  what  it  had  been  found  by  the  Judge,  and  thus  ma- 
terially differentiating  the  question  before  us  from  that 
which  was  before  the  Judge. 

The  issue  was  tried  before  Kerr,  X  Instructions  were 
asked  for  by  the  defendant  and  exceptions  taken  to  those 
which  the  Judge  gave  to  the  jury.  We  consider  it  unnec- 
essary to  examine  the  exceptions  in  detail.  The  instructions 
asked  for,  were  either  immaterial  or  were  given  in  sub- 
stance by  the  Judge.    We  see  no  error  in  the  proceedings 
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before  hinu  We  may  now  consider  the  case  as  it  stands 
Vipon  the  appeal  from  the  judgment  of  Buxton^  J.,  with  the 
change  made  by  the  finding  of  the  jury. 

If  a  mortgagee  assigns  the  debt  secured  in  the  mortgage 
and  does  no  more,  an  equitable  estate  in  the  mortgaged  land 
passes  to  the  assignee,  for  the  land  under  mortgage  is 
regarded  in  equity  as  a  mere  appendage  to  the  debt.  1, 
Jones  on  Mortgages,  §  817. 

But  if  the  mortgagee  assigns  the  land  without  also  assign- 
ing expressly  or  impliedly  the  mortgage  debt,  as  he  may 
do,  the  assignee  takes  the  legal  estate,  but  he  is  a  mere 
naked  trustee  for  whoever  may  own  the  debt  This  doc- 
trine is  founded  in  reason,  for  if  by  the  conveyance  of  the 
mortgaged  land  (or  other  property  only)  the  assignee 
acquired  also  the  mortgaged  debt  while  the  mortagee 
retained  in  his  possession  the  notes,  bonds,  or  other  evi- 
dences of  the  debts,  he  could  receive  payment  of  them, 
or  assign  them  fraudulently  to  an  innocent  purchaser. 
It  also  follows  directly  from  the  well  settled  doctrine  that 
the  debt  is  the  principal  thing,  and  the  mortgage  an  inci- 
dent or  appendage  only.  It  is  established  by  many 
authorities.  1  Jones  on  Mortgages,  §§  804  to  810 ;  Thjayer 
v.  Hmning^  9  Mo.,  280 ;  Johnson  v.  Comett,  29  Ind.,  59. 

As  an  assignee  merely  of  the  mortgaged  property,  gets 
nothing  of  value,  very  little  evidence  will  suffice  to  prove 
an  intent  to  assign  also  the  secured  debts.  The  payment  of 
some  value  upon  such  an  assignment  and  the  co-temporane- 
ous  delivery  to  the  assignee  of  the  evidences  of  the  debt 
would  in  the  absence  of  countervailing  evidence  be  conclu- 
sive of  an  intent  to  assign  the  debts. 

This  is  the  law  deduced  from  the  authorities  upon  an 
assignment  between  private  individuals.  In  the  case 
of  a  sale  of  mortgaged  property  by  an  assignee  in  bank- 
ruptcy of  the  mortgagee,  it  must  necessarily  be  understood 
to  be  of  the  debts  secured,  and  of  the  land  only  as  an  iuci- 
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deut  and  appendage  to  tlie  debts.  An  assignee  in  bank- 
ruptcy does  not  take  property  which  is  vested  in  the  bank- 
rupt as  a  naked  trustee  without  any  beneficial  interest. 
Bankrupt  act,  §  14.  As  he  could  not  take,  he  could  not 
sell  any  such  legal  estate,  and  such  a  sale  if  professed  to  be 
made,  would  be  simply  void.  He  had  no  right  to  sever  the 
legal  estate  in  the  land  from  the  beneficial  interest  arising 
from  the  ownership  of  the  debts.  He  took  the  land  only  as 
an  appendage  to  the  debts,  and  could  sell  it  only  as  such. 

That  he  delivered  the  evidences  of  the  debts  to  the  pur- 
<}haser  of  the  land  is  conclusive  proof  that  the  debts  were 
the  principal  which  he  sold,  and  the  land  passed  as  an 
incident.  The  finding  of  the  jury  was  fully  supported  by 
the  evidence,  and  a  contrary  finding  would  have  been  set 
aside.  It  is  not  material  that  the  debts  were  not  scheduled 
by  the  bankrupt,  formally  as  such.  If  they  had  been 
omitted  altogether,  either  fraudulently  or  negligently,  they 
would  have  passed  to  his  assignee  who  takes  all  the  pro- 
perty of  the  bankrupt,  except  his  exemptions.  But  the 
land  is  scheduled  as  being  a  security  for  certain  debts,  and 
this  was  in  effect  a  schedule  of  the  debts ;  plainly  such  was 
the  intent  and  meaning  of  the  bankrupt 

We  think  that  Tilman  Green  by  his  purchase  acquired 
the  estate  in  the  land  which  the  bankrupt  Long  'had,  and 
stood  in  respect  to  it,  in  Long's  shoes.  His  executor  is  en- 
titled to  demand  payment  of  the  debts  which  it  was  agreed 
between  the  defendant  and  Long  that  the  land  should  be 
held  as  a  security  for,  and  upon  the  payment  of  such  debts, 
the  defendant  is  entitled  to  redeem  the  land  and  to  have  a 
release  from  the  devisees  or  heirs  of  Tilman  Green.  The 
$600  which  Tilman  Green  paid  was  the  price  of  the  debts. 
It  is  not  to  be  added  to  the  debts. 

There  does  not  appear  to  be  any  exception  to  the  report 
of  the  referee  as  to  the  amount  of  the  mortgage  debt,  but, 
AS  in  the  view  which  the  Judge  took  of  the  case,  it  was  not 
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necessary  for  him  to  pass  on  the  report,  and  he  did  not 
The  case  will  be  remanded  in  order  that  the  amount  of  the 
debt  for  which  Long  held  the  land  as  a  security  and  which 
was  sold  by  his  assignee  to  Tilman  Green,  may  be  ascer- 
tained. 

Judgment  reversed,  and  case  remanded  for  the  purpose 
aforesaid,  and  that  the  case  may  be  further  proceeded  in 
according  to  law. 

Error.  Reversed  and  remanded. 


JESSE  E,  FRALEY  v.  JAMES  A.  KELLY. 
New  Promise  by  Bankrupt. 

The  defendant,  who  had  been  adjudged  a  bankrupt  but  not  discharged,, 
said  to  the  plaintiff,  to  whom  he  was  indebted  before  his  bankruptcy: 
**  Your  debt  I  will  pay  if  I  live  ;'*  and  again, — "  Count  the  interest 
on  the  note  and  add  the  principal,  and  send  it  to  me  at  Raleigh,  and 
I  will  make  a  draw  and  send  you  the  money  for  the  note  ;**  Heldr 
that  the  jury  were  justified  in  finding  thereupon  a  new  and  uncon- 
ditional assumption  of  the  old  debt,  entitling  the  plaintiff  to  re- 
cover, notwithstanding  the  bankruptcy. 

(Fraley  v.  Kelly,  67  N.  C.  78 ;  Homthal  v.  McRae,  lb.  21 ;  Henly  v. 
Lanier,  75  N.  C.  172,  cited  and  approved.) 

Civil  Action,  tried  at  January  Special  Term,  1878,  of 
Rowan  Superior  Court,  before  Keir,  J. 

The  facts  are  sufficiently  stated  in  the  opinion.  There 
was  a  verdict  and  judgment  for  the  plaintiflC,  and  the  de- 
fendant appealed. 

Mr,  W.  IT.  Bailey^  for  plaintiflC. 
Messrs,  J.  E,  Brown^  and  J,  M,  Clement^  for  defendant. 

Faircloth,  J.     The  defendant  being  indebted  to  the 
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plaintiff  was  adjudged  a  bankrupt,  and  the  plaintiff  brings 
this  action  for  the  same  debt,  and  declares  on  a  new  promise. 
The  plaintiff  testified  that  after  the  adjudication  in  bank- 
ruptcy he  presented  his  note  to  defendant  and  he  said : 
**  Your  debt  and  Mose  Wagoner's  I  will  pay  if  I  live."  He 
also  testified  that  on  another  occasion  defendant  said  to 
him :  '^  Ount  the  interest  on  the  note  and  add  the  princi- 
pal and  send  it  to  me  at  Raleigh,  and  I  will  make  a  draw 
and  send  you  the  money,  for  the  note.'*  There  were  some 
other  conversations  between  them,  and  it  was  in  evidence 
that  the  defendant  was  solvent  before  the  commencement  of 
this  action. 

This  issue  was  submitted  to  the  jury :  "  Did  the  defen- 
dant, after  he  went  into  bankruptcy  and  before  he  obtained 
his  discharge,  make  an  unconditional  and  unequivocal 
promise  to  pay  the  debt  he;  owed  the  plaintiff?"  to  which 
the  jtiry  responded,  "  Yes." 

This  finding  would  seem  to  leave  no  question  in  dispute. 
We  have  said  several  times  that  the  defendant  is  liable  on 
the  new  promise  under  such  circumstances,  Fraleyv.  Kelly, 
67  N.  C,  78;  Homthal  v.  McBae,  67  N".  C,  21 ;  Henly  v. 
Lanier^  75  N.  C,  172 ;  Randige  v.  Lyman^  Sup.  Judl.  Court 
of  Mass.,  March,  1878. 

No  error.  Aflirmed. 


JAMES  WILSON  v.  JEFFERSON  JAMES. 

Landlord  and  Tenant— Contract — Estoppel. 

1.  One,  at  the  time  uncler  a  disability  to  contract,  who  enters  upom 
land  by  permission  of  another  claiming  and  acknowledged  to  be 
the  owner,  must  return  the  possession  to  such  owner  as  a  condition 
precedent  to  denying  his  title. 

^,  Where,  in  an  action  under  th?  Landlord  and  Tenant  Act,  it  ap- 
peared that  the  defendant,  a  slay r,  in  1863  entered  into  possession  of 
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the  locus  in  quo  at  the  tenant  of  plaintiff,  and  in  1805  refused  to  pajr 
further  rent  and  disclaimed  being  che  plaintiff 's  tenant ;  It  wa$  held, 
that  he  was  estopped  to  deny  the  plaintiff 's  title,  and  that  plaintiff 
was  entitled  to  recoyer. 
(Skinner  v.  Mcucioell,  66  N.  C.  45 ;  King  v.  Murray ^  6  Ire.  62  ;  Bufferlovr 
V.  Newaon,  1  Dev.  206  ;  Oorham  v.  Brenon,  2  Dev.  174,  cited  and  ap- 
proved.) 

FROCBEDura,  under  the  landlord  and  tenant  act,  oommenced 
before  a  Justice  of  the  Peace,  and  heard  on  appeal  at  Spring 
Term,  1878,  of  New  Hanover  Superior  Court,  before  Eure,  J, 

In  1868,  the  plaintiff  purchased  from  one  Bettencourt, 
the  land  now  sought  to  be  recovered,  which  is  a  lot  in  the 
city  of  Wilmington.  At  his  purchase,  the  defendant,  then 
a  slave,  was  living  on  the  lot ;  whether  he  was  the  slave  of 
Bettencourt^  or  of  some  one  else,  and  under  whose  permis- 
sion be  was  living  on  the  lot,  do  not  appear.  The  defendant 
applied  to  the  plaintff  to  rent  the  premises;  plaintiff  did 
not  rent  them  to  the  defendant,  who  continued  in  possession 
and  paid  rent  until  the  entry  of  the  Federal  army  into 
Wilmington  in  February,  1865,  when  he  refused  to  make 
any  further  puyment,  and  disclaimed  being  the  tenant  of 
the  plaintiff.  Tliis  nction  is  to  recover  the  possession  of  the 
land. 

The  defendant  contended  that  inasmuch  as  he  was  a 
slave  in  1863,  when  he  attorned  and  paid  rent  to  the  plain- 
tiff', and  was  incapable  in  law  of  making  any  contract,  he  is 
not  estopped  by  such  acknowledgment  of  the  plaintiff's 
title  from  now  denying  it,  and  putting  him  to  the  proof  of 
it.  His  Honor  did  not  assent  to  this  proposition,  but  charged 
the  jury  that  it  was  only  for  them  to  consider  whether  the 
defendant  had  been  shown  to  be  the  tenant  of  plamtiff,  and 
that  it  made  no  difference  whether  defendant  was  a  slave  or 
not,  and  that  they  must  disregard  that  question  altogether. 
Under  the  instructions  given,  the  jury  found  for  the  plain- 
tiff.   Judgment.    Appeal  by  defendant. 
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Messrs.  W.  8.  ^  D.  J.  Devane^  for  plaintiff. 
Mr.  D.  L.  RusseU^  for  defendant. 

SoDMAV,  J.  (After  stating  the  case  as  above )  The  doc- 
trine of  estoppel  as  applied  between  landlord  and  tenant, 
does  not  arise  so  conclusively  out  of  a  contract,  that  it  can 
not  be  applied  to  one  who  is  incapable  of  binding  himself 
by  a  contract.  If  one  enter  upon  land  by  permission  of  an- 
other, claiming  and  acknowledged  to  be  the  owner,  the  duty 
to  return  the  possession  to  the  owner  as  a  condition  prece- 
dent to  denying  his  title,  is  one  which  the  law  imposes  upon 
principles  of  good  faith  and  to  prevent  fraud.  Its  violation 
is  essentially  a  tort  and  a  fraud.  The  same  rule  applies  be* 
tween  a  bailor  and  bailee  of  goods  ;  the  latter  can  not,  ex- 
cept under  peculiar  and  exceptional  circumstances,  set  up 
the  right  of  a  third  party  against  the  bailor,  bnt  must  re- 
turn the  possession  of  the  goods,  and  put  the  bailor  in  statu 
quo.  This  doctrine  has  received  frequent  illustration  in  the 
case  of  infants.  Kent,  2,  vol.  240,  says :  **  Infancy  is  not 
permitted  to  protect  fraudulent  acts,  and  therefore  if  an 
infant  take  an  estate  and  agree  to  pay  rent,  he  can  not  pro- 
tect himself  from  the  rent  by  pretence  of  infancy,  after 
enjoying  the  estate,  when  of  age.  If  he  receive  rents,  he 
can  not  demand  them  again  when  of  age,  according  to  the 
doctrine  asnow  understood.  If  an  infant  pay  money  on 
his  contract  and  enjoy  the  benefit  of  it,  and  then  avoid  it 
when  he  comes  of  age,  he  can  not  recover  back  the  consid- 
eration paid.  On  the  other  hand,  if  he  avoid  an  executed 
contract  when  he  comes  of  age,  on  the  ground  of  infancy, 
he  must  restore  the  consideration  which  he  had  received. 
The  privilege  of  infancy  is  to  be  used  as  a  shield,  and  not 
as  a  sword."  These  general  principles  are  clearly  just  and 
reasonable,  and  are  fully  supported  by  the  authorities  cited 
in  the  notes  to  Kent,  to  which  I  add  Skinner  v.  MaxtceU, 
66  K:  C,  45, 
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It  can  not  be  doubted  that  an  infant  lessee  of  land,  or 
bailee  of  goods,  notwithstanding  he  tnaj  avoid  the  contract, 
80  far  as  to  escape  the  payment  of  rent  or  hire,  is  yet  bound 
to  return  the  land  or  goods  to  the  .person  from  whom  he 
received  them.  To  enter  upon  land  or  to  receive  the  pos- 
fiession  of  goods  by  permission,  and  upon  a  contract  express 
or  implied  to  restore  the  possession,  creates  a  (relation  be- 
tween the  parties  upon  which  the  law  declares  their  rights 
and  duties ;  and  although  the  contract  out  of  which  the 
relation  arose  may  be  void  or  voidable,  yet  the  relation  ex- 
ists as  a  fact  with  its  duties  and  obligations,  and  can  only 
be  put  an  end  to  by  the  restoration  of  the  parties  to  their 
^tatu  quo. 

In  King  v.  Murray^  6  Ire.,  62,  where  it  was  contended 
that  the  lease,  under  which  the  defendant  had  entered,  was 
void  for  usury,  the  Court  said  that  was  not  material ;  he 
was  still  estopped  to  deny  the  title  of  the  person  under 
whom  he  entered.  It  is  on  the  same  principle  that  privies 
in  estate  with  the  tenant,  but  who  have  themselves  made 
no  contract  at  all,  are  estopped ;  as  in  the  case  of.  a  widow 
who  continues  the  possession  of  her  husband.  JBufferlaw  v. 
Neiosom,  1  Dev.,  208  ;  2  Dev.,  174. 

Because  the  defendant  could  not  contract  while  a  slave, 
is  no  reason  why  he  should  be  allowed 'to  commit  a  fraud 
since  he  is  free.  If  the  defendant  be  not  estopped,  and  can 
put  the  plaintiff  to  proof  of  his  title  against  the  world,  as 
he  could  do  if  his  possession  in  the  beginning  had  been  ad- 
verse instead  of  permissive,  every  slave  who  at  his  emanci- 
pation was  in  the  occupation  of  a  dwelling  on  the  land  of 
his  owner,  and  who  refused  after  emancipation  to  give  up 
his  possession,  might  in  like  manner  put  his  former  master, 
under  whose  authority  his  occupation  began,  to  proof  of 
his  title ;  and  in  case  he  could  not  make  out  a  title  against 
all  the  world,  might  hold  the  land. 

Besides,  the  proposition  that  a  slave  was  incapable  of 
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making  any  contract,  is  too  broad.  The  executed  contracts 
of  a  slave  were  not  void,  although  perhaps  voidable  at  the 
pleasure  of  his  owner.  We  all  know  that  every  slave  had 
his  "pecuZmm,"  his  money  and  goods,  which,  althcJugh  in 
the  theory  of  the  law,  the  property  of  his  owner,  yet  were 
in  fact  his,  and  dealt  with  at  his  pleasure,  except  in  the  case 
of  certain  sorts  of  goods,  the  ownership  of  which  by  a 
slave,  even  with  the  consent  of  his  owner,  was  specially 
forbidden  by  statute  on  grounds  of  public  policy. 

If  a  merchant  in  1860  had  sold  and  delivered  to  a  slave  a 
pair  of  shoes  and  received  the  price,  could  the  merchant 
lawfully  have  taken  back  the  shoes  without  returning  the 
priqe  ?  or  could  the  owner  of  the  slave  have  recovered  the 
•money  from  the  merchant  without  returning  the  shoes  ?  If 
an  executed  contract  be  disaffirmed  by  a  party  under  a 
disability  to  contract,  he  must  in  general  put  the  other  party 
in  statu  quo ;  and  this  is  not  by  force  of  the  invalid  contract, 
-or  from  any  implied  contract  between  the  parties  which 
would  be  equally  invalid,  but  because  equity  imposes  a  duty  ^ 
the  breach  of  which  is  a  fraud,  and  no  one  can  avail  him- 
self of  a  disability  to  contract  to  protect  himself  in  a  fraud. 
There  are  rules  of  right  and  justice  which  are  binding  on 
all  human  beings  and  which  the  law  imposes  on  all  for  the 
general  good. 

In  this  case  no  damages  are  claimed  for  use  and  occupa- 
tion since  the  emancipation  of  the  defendant,  but  only  the 
possession  of  the  land.  There  is  no  error  in  the  judgment 
i>elow,  and  it  is  affirmed. 

No  error.  Affirmed. 

23 
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JAMBS  KRIDER  v.  R.  A.  RAMSAY. 
*     Landlord  and  Tenant'Sub-letting—JuriidietUm. 

1.  If  there  are  no  coyenants  in  a  lease  against  sub-letting,  tke  lessee 
may  nndeiiease,  and  if  the  under-tenant  commits  no  breach  of  tha 
covenants  between  the  lessor  and  the  lessee  which  would  work  a 
forfeiture  of  the  lease  and  authorize  an  entry  and  dispossession  of 
him  by  the  lessor,  an  entry  upon  the  land  demised  to  the  under- 
tenant and  a  dispossession  of  him  by  the  lessor  is  a  trespass. 

'S.  Where  a  tenant  for  years,  after  sub-letting  to  a  third  party,  and  be- 
fore the  underlease  has  expired,  surrenders  to  the  landlord,  the  lat- 
ter is  guilty  of  a  trespass  in  entering  upon  the  sub-lessee. 

8.  In  cases  of  sub-letting  such  as  the  above,  there  is  no  privity  of  estate 
or  contract  between  the  lessor  and  the  under-tenant ;  and  thenfin-e, 
no  action  in  substance  ex  contractu  can  be  maintained  for  a  wrongful 
entry  by  the  landlord. 

4.  Prior  to  the  act  of  1876-77,  ch.  251,  a  Justice  of  the  Peace  had  no- 
jurisdiction  in  cases  of  tort. 

iNance  v.  C,  (7.  Railway  Co  ,  76  N.  C.  9,  cited  and  approved.) 

Civil  Action  tried  on  appeal  at  January  Special  Term, 
1878,  of  Rowan  Superior  Court,  before  Kerr,  J. 

The  plaintiff  brought  this  action  on  the  25th  of  Septem- 
ber, 1876,  before  a  Justice  of  the  Peace  to  recover  an  amount 
alleged  to  be  due  for  work  and  labor  done  on  the  defendant's 
land,  upon  an  implied  contract;  but  the  defendant  denied 
his  right  to  recover  on  the  ground  that  he  had  made  no 
contract  with  the  plaintiff  authorizing  him  to  occupy  the 
premises. 

The  plaintiff  was  a  resident  of  Rowan  county,  and  the 
defendant,  of  Iredell  county.  The  defendant's  land  on 
which  the  work  was  done  is  situated  in  Rowan.  The  Jus- 
tice's  summons,  with  a  certificate  and  seal  of  the  clerk  of 
said  Court  as  to  his  authority  to  act,  commanding  the  de- 
fendant to  appear  in  Salisbury  and  answer,  &c.,  was  sent  to 
the  sheriff  of  Iredell  and  duly  served  by  him.    The  sum- 
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mons  was  not  endorsed  by  a  Justice  in  Iredell:  The  de- 
fendant however  appeared,  there  wa^  a  trial  befbre  the^ 
Justice  who  issued  the  summons,  and  from  the  judgment 
therein  an  appeal  was  taken  to  the  Superior  Court. 

Evidence:  The  plaintiff  testified  that  about  Christmas, 
1875,  one  William  Dyson,  who  was  living  on  said  land, 
told  him  he  had  leased  it  in  writing  from  the  defendant  for 
a  term  of  five  years,  at  an  annual  money  rental  of  $150, 
and  proposed  to  rent  a  pertion  of  the  land  to  the  plaintiff 
for  one  year  on  certain  terms,  to  which  the  plaintiff  agreed, 
and  thereupon  entered  upon  the  premises.  One  James 
Ervin,  a  witness  for  plaintiff,  testified  that  sometime  in  the 
year  1875,  he  heard  the  defendant  tell  Dyson  that  he  had 
leased  the  land  to  him  for  five  years;  but  there  was  no 
evidence  that  this  conversation  was  ever  reported  to  de- 
fendant. 

The  defendant  in  his  evidence  positively  contradicted 
the  statement  of  the  last  witness,  and  said  that  he  had  not 
leased  the  land  to  Dj^son  at  all;  that  some  time  in  the 
month  of  December,  1875,  Dyson  proposed  to  lease  it  for 
said  term  and  to  pay  said  rent,  and  that  pending  the  nego- 
tiations in  respect  thereto  he  permitted  Dyson  to  occupy 
one  of  the  houses  on  the  land ;  that  the  proposed  lease  was 
never  perfected  nor  reduced  to  writing ;  that  he  expressly 
told  Dyson  if  he  leased  the  premises  to  him,  he  should  not 
permit  him  to  sub-let  to  any  one,  nor  did  he  ratify  the 
contract  made  by  plaintiff  with  Dyson,  nor  did  he  know 
that  plaintiff  was  occupying  the  laud  until  the  very  day 
he  gave  him  notice  to  quit. 

It  was  also  in  evidence  that  in  the  month  of  March, 
187fi,  Dyson  went  to  plaintiff's  house  and  told  him  that  he 
had  surrendered  the  premises  to  defendant;  and  defendant 
then  told  plaintiff  that  if  he  wished  to  remain  he  must 
make  a  contract  with  him,  which  the  plaintiff  declined  to 
do.    The  defendant  then  told  plaintiff  he  must  leave  the 
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premises  by  a  certain  time,  to  which  he  made  no  objection, 
and  accordingly  did  leave,  as  did  also  Dyson,  a  short  time 
afterwards. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
which  His  Honor  set  aside,  being  of  the  opinion  that  a 
Justice  of  the  Peace  had  no  jurisdiction  of  the  action,  from 
which  ruling  the  plaintiff  appealed. 

Mr.  W.  H.  Bailey^  for  plaintiff^  upon  the  question  of 
jurisdiction  argued  that  the  distinction  between  the  effect 
of  appearance  in  cases  where  jurisdiction  is  withheld  as  to 
the  subject  matter  and  jurisdiction  as  to  the  person,  is 
clearly  pointed  out  in  McMinn  v.  Hamilton^  77  N,  C,  300 ; 
and  the  principle  there  laid  down  governs  this  case.  Lilly 
V.  PurceU,  78  N.  C,  82. 

Mr.  J.  S.  Henderson,  for  defendant,  submitted  that  at  the 
time  the  action  was  brought,  it  not  being  found  on  contract, 
express  or  implied,  a  Justice  had  no  jurisdiction,  B\dUnger 
V.  Marshall,  70  K  C.  520 ;  Hepiinstall  v.  Roe,  75  N,  C,  78 ; 
Nance  v.  G.  C.  Railway  Co.,  76,  N.  C.  9. 

Bynum,  J.  In  the  view  most  favorable  to  the  plaintiff 
the  case  is  this: — ^The  lessee  of  a  term  of  five  years  made 
an  underlease  of  a  portion  of  the  premises  to  the  plaintiff, 
for  one  year,  who  entered  and  occupied.  Afterwards  and 
before  the  expiration  of  the  term  of  either  lessee  or  under- 
tenant, the  lessee  surrendred  his  lease  to  the  lessor,  who 
thereupon  entered  and  ejected  the  under-tenant.  The  sub- 
tenant has  brought  this  action  against  the  lessor  before  a 
Justice  of  the  Peace,  and  declares  in  contract  for  work  and 
labor  done  upon  the  premises  so  leased  to  him. 

Where  there  are  no  covenants  in  a  lease  against  subletting, 
the  lessee  may  underlease,  and  if  the  undertenant  commits 
no  breach  of  the  covenants  between  the  lessor  and  lessee 
which  would  work  a  forfeiture  of  the  lease  and  authorize  an 
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entry  and  dispossession  by  the  lessor,  an  entry  upon  the  laud 
demised  to  the  undertenant  and  a  dispossession  of  him  by 
the  lessor  is  a  trespass  and  subjects  him  to  an  action,  There 
being  here  no  covenant  against  subletting,  the  plaintiff  by 
his  contract  with  Dyson,  the  lessee,  acquired  a  valid  term 
in  the  premises  for  the  time  agreed  on  subject  only  to  be 
defeated  by  the  re-entry  of  the  lessor  or  lessee  for  some  con- 
dition of  the  demise  broken. 

Where  a  lessee  for  a  term  of  years  parts  with  his  whole 
term  to  a  third  party,  it  is  called  an  assignment,  and  the 
assignee  thereby  becomes  the  tenant  of  the  original  lessor 
and  subject  to  all  the  covenants  in  the  lease,  which  run  with 
the  land,  just  as  the  lessee  was.  The  privity  of  estate 
and  privity  of  contract  still  subsist  between  the  lessor  and 
assignee,  as  it  did  between  the  lessor  and  lessee.  Taylor's 
Landlord  and  Tenant,  §§  436-37.  But  when  a  tenant 
makes  a  leaee  for  a  less  number  of  years  than  his  own  term, 
it  is  not  an  assignment,  but  is  called  an  underlease ;  and  it 
is  well  settled  that  as  between  the  original  lessor  and  the 
undertenant  there  is  neither  privity  of  estate  nor  contract, 
so  that  between  these  parties  no  advantage  can  be  taken  of 
the  covenants  in  the  lease,  and  therefore  the  lessor  can  not 
sue  an  undertenant  upon  the  lessee's  covenant  to  pay  rent, 
nor  can  he  maintain  an  action  for  use  and  occupation  against 
the  undertenant  unless  under  an  agreement,  as  the  relation 
of  landlord  and  tenant  does  not  subsist  between  them.  Holfond 
V.  Hatch,  Doug.  ^83 ;  Orusoe  v\  Bugby,  3  Wils.,  234 ;  Strange 
405;  Style,  483  ;  Taylor's  L.  &  T.,  §§  108,  448,  and  note, 
Com.,  Dig.,  cov.  (e.  8.)  Kennedy  v.  Cope,  Doug.  56. 

As  the  plaintiff  committed  no  breach  of  the  terms  of 
his  lease  from  Dyson,  or  of  the  lease  from  Ramsay  to  Dy- 
son, it  is  clear  that  while  those  leases  and  terms  subsisted, 
neither  the  lessor  nor  lessee  had  a  right  to  enter  and  dis- 
possess the  undertenant.  How  were  the  rights  and  rela- 
tions of  the  parties  affected  by  the  surrender  of  the  lease  by 
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the  lessee  to  the  lessor?  Did  the  lessee  thereby  squeeze  out 
and  extinguish  the  term  of  the  undertenant  ?  By  the  sub- 
lease the  plaintiff  acquired  a  right  or  estate  in  the  land  for 
one  year^  and  Dyson,  the  lessee,  could  not  sell,  give  up,  or 
surrender  anything  which  did  not  belong  to  him ;  he  could 
not  destroy  rights  which  had  become  vested  in  the  under- 
tenant even  by  a  surrender  of  his  estate  in  the  premises  to 
the  lessor.    Taylor's  L  &  T,  §  111. 

The  material  distinction  between  an  assignment  of  a  term 
and  an  underlease  of  a  part  of  the  term  is,  that  while  the 
assignee  is  liable  to  the  original  lessor  for  all  the  obligations 
of  the  lessee  by  virtue  of  the  privity  of  estate  between 
them,  no  action  lies  by  the  lessor  against  an  undertenant 
upon  any  covenant  in  the  lease,  because  there  is  no  privity 
of  contract  or  estate  between  the  lessor  and  the  sublessee. 
After  much  confusion  in  the  cases,  this  seems  now  the  settled 
doctrine  both  in  this  country  and  England.  See  note  4  to  § 
16,  Taylor's  L&T. 

When  Dyson  surrendered  his  lease  to  the  lessor  the  legal 
effect  was  to  merge  the  lesser  interest  into  the  greater,  and 
as  far  as  he  was  concerned,  to  end  and  destroy  the  term ; 
but  this  could  not  affect  the  rights  acquired  by  the  under- 
tenant ;  his  interests  and  term  continued  as  if  no  surrender 
had  been  made.  A  surrender  is  never  avowed  to  operate 
injuriously  upon  the  rights  of  third  parties,  or  to  affect  the 
estate  of  the  underlessee.  Shep.  Touch.,  301.  Such  an  ef- 
fect even  is  given  to  a  surrender  that  although  a  tenant  who 
has  made  an  underlease  can  not  by  a  surrender  prejudice 
the  subtenant's  interest,  yet  he  will  himself  lose  the  rent  he 
had  reserved  upon  the  underlease ;  for  since  rent  is  an  inci- 
dent to  the  reversion,  the  surrenderor  can  not  collect  it,  be- 
cause he  has  parted  with  his  reversion  to  the  lessor ;  nor  can 
the  lessor  collect  it,  because  although  the  reversion  to  which 
rent  was  incident  has  been  conveyed  to  him,  yet  as  soon  as 
it  was  so  conveyed,  it  merged  in  the  greater  reversion  of 
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which  he  was  already  possessed,  and  the  consequence  is  that 
the  underlessee  holds  without  the  payment  of  any  rent, 
exeept  where  otherwise  it  may  be  provided  by  statute. 
Smith's  Landlord  and  Tenant,  232. 

It  was  the  fault  of  the  lessor  in  making  the  lease  to  Dy- 
son that  he  did  not  insert  a  covenant  against  underletting, 
and  in  accepting  the  surrender  of  the  lease;  it  was  again 
his  fault  thai  he  made  no  provision  to  meet  a  contingency 
like  this.  In  neither  case  is  an  innocent  undertenant  to 
suffer  who  is  in  no  fault. 

After  the  surrender  the  lessor  refused  to  allow  the  under- 
tenant to  occupy  for  his  term,  unless  he  would  accept  new 
terms  and  a  new  lease  from  him.  This  the  undertenant  re- 
fused, and  had  the  right  to  refuse,  and  he  was  therefore  ex- 
pelled from  the  premises  before  his  term  had  expired.  So 
that  in  no  point  of  view  had  the  relation  of  landlord  and 
tenant  ever  existed  between  them,  or  any  contract  expressed 
or  implied  by  law.  He  was  in  by  a  lawful  title,  the  lessor 
had  no  right  of  entry,  and  the  forcible  dispossession  of  the 
plaintiff  was  a  trespass  for  which  he  had  an  action.  JEten 
V.  Leeystery  60  N.  Y.,  252 ;  Adams  v.  Oodard,  48  Maine,  212. 
The  undertenant  was  therefore  entitled  by  a  proper  action 
to  recover  such  damages  as  were  the  direct  consequence  of 
the  act  of  the  defendant  in  ejecting  him,  but  he  has  miscon- 
ceived his  action  and  the  forum  having  jurisdiction.  At 
the  time  this  action  was  begun,  a  Justice  of  the  Peace  had 
no  jurisdiction  in  cases  of  trespass  qyare  clausum  /regit 
or  other  torts.    Nance  v.  C.  C.  Bailway  Co.,  76  N".  C,  9. 

The  opinion  of  the  Court  proceeds  upon  the  fact  assumed, 
rather  than  established,  that  the  original  lease  from  the  de- 
fendant  to  Dyson  was  a  valid  lease  executed  in  conformity 
to  the  statute.  Bat.  Rev.,  ch.  64,  §  2.  How  this  fact  was, 
is  left  in  doubt  in  the  case  as  stated.  If  the  lease  was  not 
made  in  writing  as  the  law  prescribes,  it  was  void,  and  so 
was  the  sublease  as  a  necesbary  consequence.  In  such  case  the 
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plaintiff's  remedy,  if  he  has  any  cause  of  action,  would  be 
against  Dyson,  his  immediate  lessor. 
Per  Curiam.  Judgment  affirmed. 


ALVIS  KING  and  others  v.  THE  FALLS  OF  NEUSE  MANUFAC- 
TURING COMPANY  and  others. 

Arbitrators — Award. 

1.  The  duty  of  arbitrators  is  best  discharged  by  a  simple  announce- 
ment of  the  result  of  their  investigations.  They  are  not  bound  to 
decide  according  to  law,  but  may  decide  according  to  their  own  no- 
tions of  right  without  giving  any  reason  therefor. 

2.  If  they  undertake  to  decide  according  to  law,  and  it  appears  upon 
the  face  of  the  award  that  they  have  misconceived  any  principle  of 
law  applicable  to  the  case,  the  award  wiU  be  set  aside. 

iPatton  V.  Baird,  7  Ire.  Eq.  255  ;  Leach  v.  ff arris,  69  N.  C.  532,  cited 
and  approved.) 

Civil  Action  tried  at  Spring  Term,  1878,  of  Alamance 
Superior  Court,  before  McKoy^  J. 

The  principal  facts  appear  in  the  opinion.  The  parties 
agreed  in  writing  to  refer  all  questions  involved  in  the  cause 
to  arbitrators  whose  award  should  be  entered  as  the  judg- 
ment of  the  Court,  and  in  accordance  therewith,  Car,  J. 
made  the  order  of  reference.  Two  of  the  arbitrators  sub- 
mitted a  report,  the  third  dissenting  thereto ;  and  that  por- 
tion of  the  report  which  is  the  subject  of  the  plaintiff's 
exceptions  is  as  follows: — We  determine  and  award  that  the 
purchases  by  the  Falls  of  liTeuse  Manufacturing  Company 
and  P.  R.  Harden,  of  W.  J.  &  Albert  Murray,  respectively, 
shall  be  held  and  taken  to  be  valid,  free  and  discharged  of 
all  trusts  in  favor  of  said  creditors,  but  the  said  creditors 
shall  participate  in  the  following  funds  (naming  them)  in 
lieu  of  the  property  purchased  of  Murray ;  to  which  the 
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plaintiffs  except  and  insist  that  while  the  arbitrators  under- 
took to  decide  the  questions  of  law  involved,  it  is  apparent 
that  the  conclusion  of  the  majority  of  them  is  erroneous. 
Ist — ^In  holding  as  a  matter  of  law  that  the  purchasers  from 
Albert  Murray  of  his  interest  in  the  joint  property,  after  the 
dissolution  of  the  firm  with  notice  thereof,  and  with  notice 
of  outstanding  debts,  shall  be  taken  to  be  valid,  and  free  and 
discharged  from  all  liability  to  the  joint  creditors;  2d — ^In 
holding  that  the  joint  creditors,  as  a  matter  of  law  were 
only  entitled  to  a  portion  of  the  ftmds  in  respect  of  the  pur- 
chase from  Albert  Murray,  instead  of  holding  that  they 
Wbre  entitled  to  a  sale  of  the  property  purchased  and  the 
proceeds  thereof,  and  8d — ^That  the  award  was  not  made  in 
accordance  with  the  terms  of  submission. 

Upon  the  hearing  His  Honor  overruled  the  exceptions 
and  ordered  judgment  to  be  entered  according  to  the 
award,  from  which  ruling  the  plaintiffs  appealed. 

Messrs.  Scott  ^  Caldwell^  for  plaintiffs. 
Mr.  J.  E.  Boyd,  for  defendants. 

Faircloth,  J,  The  plaintiffs  suing  as  creditors  of  the 
partnership  of  W.  J.  &  A.  Murray  seek  to  have  certain  pro- 
perty in  the  possession  of  the  defendant  applied  in  payment 
of  their  claims.  They  allege  that  said  property  was  the 
property  of  said  partnership  and  that  it  was  sold  to  the 
defendant  company  after  the  dissolution  of  the  said  partner- 
ship, with  notice  of  indebtedness  of  said  firm,  and  that  the 
sale  was  made  to  hinder  and  defraud  the  payment  of  the 
partnership  debts.  These  and  other  allegations  are  denied 
by  the  defendant,  thus  raising  many  issues.  These  issues 
however  have  been  determined  by  a  tribunal  selected  by  the 
parties  for  that  purpose,  and  are  therefore  not  before  us. 
By  the  written  agreement  of  the  parties  to  this  action  filed 
with  the  record,  '*  all  and  every  question  or  issue,  whether 
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of  law;  equity  or  fact  involved  between  them,  as  well  as  all 
such  questions  and  issues  as  may  exist  between  the  defen- 
dants themselves  arising  out  of  the  sale  of  the  firm  prop- 
erty," (fee,  were  referred  by  order  of  Court  for  award  and 
decision,  with  the  further  agreement  that  the  award  of  the 
referees  or  a  majority  of  them  shall  be  final  between  the 
parties,  and  that  judgment  shall  be  entered  accordingly. 
The  referees  heard  and  determined  the  matters  referred  to 
them  and  filed  their  award.  The  plaintifib  filed  exceptions 
to  the  referees'  report,  and  say  that  they  decided  certain 
questions  contrary  to  law.  It  is  not  alleged  that  they  con- 
sidered any  matter  not  referred  to  them,  or  that  they  failed 
to  consider  anything  involved  in  the  action ;  nor  is  there 
any  suggestion  that  the  referees  were  governed  by  any  im- 
proper motives. 

It  is  well  settled  that  arbitrators  are  no  more  bound  to  go 
into  particulars  and  assign  reasons  for  their  award,  than  a 
jury  is  for  their  verdict.  The  duty  is  best  discharged  by  a 
simple  announcement  of  the  result  of  their  investigations. 
It  is  equally  well  settled  that  they  are  not  bound  to  decide 
according  to  law,  for  they  are  a  law  unto  themselves,  and 
may  decide  according  to  their  notions  of  right  and  without 
giving  any  reasons.  If  however  they  undertake  to  decide 
according  to  law,  and  it  appears  from  the  face  of  the  award 
that  they  have  mbconceived  any  principle  of  law  applicable 
to  the  case,  then  the  award  is  void.  Patton  v.  Baird^  7  Ire, 
Eq.,  256 ;  Leach  v.  Harris,  69  N.  C,  532 ;  Morse  on  Arbitra- 
tion and  Award,  ch.  10,  p  293. 

Looking  then  at  the  face  of  the  award  alone,  which  seems 
to  have  been  made  in  view  of  the  above  principles,  we  find 
a  simple  announcement  of  conclusions  arrived  at,  without 
any  reasons,  and  without  disclosing  whether  they  decided 
the  questions  according  to  any  principle  of  law  or  equity, 
or  according  to  '*  their  own  law,''  which  is,  as  before  stated, 
their  own  notions  of  justice  in  the  matters  before  them. 
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From  the  terms  of  sabmisaion  it  appears  that  full  author- 
ity was  given  the  referees  to  dispose  of  all  issues  and  ques- 
tions, as  thej  have  done ;  and  as  no  mistake  is  apparent  on 
the  £Etce  of  their  report,  and  as  we  can  not  see  that  they 
have  not  done  precisely  what  they  intended  to  do,  we  are 
unable  to  perceive  aiiy  reason  why  the  award  should  be  dis- 
regarded, and  not  made  conclusive,  as  seems  to  have  been 
the  intention  of  all  interested  parties  when  the  reference 
was  made.  Let  final  judgment  be  entered  in  this  Court 
according  to  the  award. 

Pbr  Cubiam.  Judgment  affirmed. 


R.  M.  NORMENT  v.  W.  J.  BROWN,  Executor,  and  others. 
Referee^Seale— Evidence. 

1.  Where  the  report  of  a  referee  does  not  state  fully  and  distinotly  his 
findings  on  the  facts,  so  that  his  conclusions  of  law  may  be  reviewed 
by  the  Court,  the  case  wiU  be  remanded,  in  order  that  the  defect 
may  be  supplied. 

2.  Payments  on  a  note  in  Confederate  money  are  to  be  credited  at  the 
nominal  value  of  the  currency  paid,  regardless  of  the  fact  that  such 
payments  were  not  endorsed  on  the  note  at  the  time. 

8.  Where  it  appeared  that  A  who  was  indebted  by  note  to  B  paid  off 
and  discharged,  at  the  request  of  the  latter,  a  debt  due  by  him  to 
C,  it  should  have  been  found  as  a  fact  by  the  jury  (or  referee) 
whether  or  not  the  transaction  was  intended  by  the  parties  as  an 
extinguishment  pro  tanto  of  the  debt  from  A  to  B.  The  fact  of  the 
payment  to  C  is  in  itself  some  evidence  of  such  an  intent. 

(Hall  Y.  Craige,  65  N.  C.  51 ;  WaUeup  v.  Hotuton,  lb.  501 ;  Mercer  v. 
Wiggins^  74  N,  C.  48 ;  McDowell  v.  Tate,  1  Dev.  249  ;  Earp  v.  Bichard- 
dan,  75  N.  C.  84,  cited  and  approved. ) 

Civil  Action  tried  at  Fall  Term,  1877,  of  Robeson  Supe- 
rior Court,  before  Seymour ,  J. 
This  action  is  brought  on  a  note  not  under  seal,  given  by 
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Reuben  King,  the  testator  of  defendant,  to  W.  R.  Bryan, 
for  $803.04,  on  the  2nd  of  January,  1856,  payable  one  day 
after  date,  and  as  a  second  cause  of  action,  upon  a  bond 
made  by  King  to  Bryan  on  the  14th  of  February,  1857, 
for  $1,000,  payable  one  day  after  date.  The  defendant  an- 
swered, (1)  Both  the  note  and  bond  have  been  paid.  (2) 
As  to  the  note  not  under  seal,  it  is  barred  by  the  statute  of 
limitations.  (3)  That  he  has  counter-claims  to  both  the 
note  and  the  bond,  which  are  described  and  numbered 
from  1  to  60,  in  a  schedule  attached  to  the  answer.  The 
plaintiff  replied:  The  counter-claims  are  barred  by  the 
staute  of  limitations. 

The  case  was  by  consent  referred,  the  findings  of  the 
referee  as  to  facts  to  be  conclusive.  The  referee  made  a 
report  in  which  he  finds  among  other  things  not  material 
to  be  here  stated,  (1)  That  the  two  notes  sued  on  were  made 
by  King  at  their  respective  dates,  and  are  as  described.  (2) 
That  at  the  commencement  of  the  action  on  the  16th  of 
September,  1873,  they  were  the  property  of  the  plaintiff, 
though  he  does  not  find  at  what  date  they  were  assigned  to 
him.  (3)  That  *'  there  is  no  evidence  of  payment  either  on 
the  bond  or  note  sued  on."  By  which  we  understand  him 
to  mean  merely  that  no  payments  are  endorsed  on  them,^ 
as  there  certainly  is  evidence  from  which  payments  might 
be  inferred  as  will  be. seen.  (4)  Of  the  counter-claims 
pleaded,  the  referee  finds  that  No.  54,  which  is  a  note  for 
$4.74,  dated  27th  Sept.,  1856,  is  barred  by  the  statute  of 
limitations.  (5)  No.  55,  which  he  describes  as  "a  pay- 
ment by  defendant  Brown's  testator  of  $100  to  W.  B.  Bryan, 
on  the  10th  of  July,  1863,  "  is  scaled  and  allowed,"  (6)  No. 
56,  which  he  in  like  manner  describes  as  a  payment  of 
$25  made  on  the  9th  of  July,  1863,  is  scaled  and  allowed. 
{7)  The  counter-claim  No.  60  is  described  as  a  judgment 
recovered  at  Spring  Term,  1870,  of  Robeson  Superior  Court 
in  favor  of  D.  F.  Edmond  to  the  use  of  R.  King  v.  W.  R. 
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Bryan  and  John  Moore  for  $322.  It  does  not  distinctly 
appear  whether  the  referee  finds  this  to  be  a  good  counter- 
claim or  not.  Apparently  he  does  not  deduct  it  from  the 
sum  which  he  finds  owing  by  defendant  independent  of  all 
counter-claims,  while  he  does  deduct  Nos,  55  and  56  after 
scaling  them.  Why  he  declined  to  allow  it,  if  he  did  de- 
cline, we  can  only  conjecture.  (8)  The  rest  of  the  matters 
pleaded  as  counter-claims,  consist  of  payments  made  by 
King  of  debts  owing  *by  Bryan  to  sundry  persons,  at  the 
request  of  Bryan.  The  payments  were  made  while  Bryan 
held  the  notes  sued  on*  and  it  is  said  before  April,  1869; 
but  they  must  have  been  made  before  March,  1869,  as 
£ing  died  early  in  that  month,  and  his  will  was  proved  on 
the  10th  of  March. 

The  referee  finds  as  conclusions  of  law,  (1)  That  the  note 
not  under  seal  is  barred  by  the  statute  of  limitations.  (2) 
That  the  counter-claims,  except  Nos.  54,  55,  56,  and  60,  are 
barred  by  the  statute  of  limitations.  (3)  How  he  found 
as  to  counter-claims  Nos.  54,  55,  56  and  60  has  been  stated 
above. 

The  defendant  excepted  to  the  report  of  the  referee,  (1) 
Because  he  found  that  the  counter-claims,  (except  Nos.  54, 
55,  56  and  60)  were  barred  by  the  statute  of  limitations ; 
whereas  they  had  in  fact  been  paid  by  King  as  the  agent 
of  Bryan;  (2)  Because  the  referee  erred  in  finding  that 
defendant  was  liable  to  judgment  for  any  sum  whatever. 

The  Judge  overruled  the  first  exception  and  ''allowed" 
(sustained)  the  second,  and  referred  the  case  back  to  the 
referee.  He  expressed  the  opinion  that  the  matters  pleaded 
as  counter-claims  (except  as  aforesaid)  were  not  counter- 
claims, but  payments,  and  consequently  not  affected  by  the 
statute  of  limitations.  The  plaintiff  appealed  from  this 
judgment. 
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Messrs.  W.  F.  French  and  N.  McLean,  for  plaintiflPl 
Mr.  Giles  Leitchj  for  defendants. 

Rodman,  J.  (After  stating  the  facts  above.)  In  consid- 
ering the  questions  which  have  been  raised,  it  will  be  nec- 
essary to  treat  them  in  order ;  and  it  will  be  convenient  to 
examine  first  the  counter-claims  excepted  from  the  masst 
and  standing  on  their  particular  grounds : — 

As  to  No.  54.  If  this  is  to  be  considered  as  a  counter- 
claim,  or  more  properly,  a  set-off,  it  is  clearly  barred  by  the 
statute ;  and  as  it  is  stated,  and  without  any  evidence  other 
than  the  note  itself  furnishes  tending  to  show  that  in  the 
transaction  in  which  it  was  given  it  was  expressly  or  im- 
pliedly agreed  that  it  was  to  be  a  payment  on  King's  in- 
debtedness, it  is  a  set-off,  and  not  a  payment.  On  this 
point  we  agree  with  the  referee.  Though  as  will  be  seen^ 
we  think  there  is  evidence  upon  which  he  might  find  it  to 
be  a  payment 

Nos.  55  and  56,  are  similar,  and  may  be  dealt  with  to- 
gether. The  referee  allowed  these  as  payments,  but  scaled 
them,  they  having  been  made  in  1863.  If  they  had  been 
endorsed  on  the  notes,  the  decisions  are  that  they  were  not 
subject  to  be  scaled.  Hall  v.  Graige^  65  N.  C,  51 ;  Walkup 
V.  Houston,  65,  N.  C.  501 ;  Mercer  v.  Wiggins^  74  N.  C,  48 ; 
Bervy  v.  BaUows,  30,  Ark.  198. 

We  can  see  no  reason  why  their  not  being  endorsed,  but 
only  evidenced  by  a  receipt  on  a  paper  not  attached  to  the 
notes — ^but  it  must  be  supposed  in  some  way  referring  to 
them— can  make  any  difference.  If  $100  in  Confederate 
money  was  accepted  as  a  payment  of  that  sum,  it  was  pre- 
sumptively made  a  payment  of  that  sum  by  the  agreement 
of  the  parties,  unless  it  appeared  in  some  way  that  it  was 
agreed  that  it  should  be  taken  only  for  its  then  value  in 
gold.  If  these  payments  were  properly  allowed  at  all,  they 
should  have  been  allowed  to  the  full  amounts  paid. 
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3.  As  to  No.  60.  We  see  no  reason  why  the  referee  did 
not  allow  this  judgment  as  a  set  off.  We  may  suppose  how- 
ever  that  it  was  because  the  judgment  was  recovered  in 
1870,  after  Bryan  had  sold  his  interest  in  the  notes  sued  on 
to  the  plaintiff.  But  the  judgment  does  not  show  that  the 
debt  did  not  exist  before  it  was  rendered.  In  fact  as  the 
action  was  brought  to  the  use  of  King,  who  died  in  March, 
1869,  he  must  have  owned  the  debt  sued  for,  while  Bryan 
held  the  notes  sued  on  in  this  action,  which  seems  to  have 
been  until  about  April,  1869.  As  has  been  heretofore  stated 
however  the  report  does  not  expressly  show  what  the  referee 
did  decide  as  to  this  claim,  and  we  only  gather  his  decision 
inferentially.  The  report  is  either  defective  or  erroneous. 
Some  part  of  it  has  apparently  been  omitted  from  the  trans- 
cript to  this  Court. 

4.  The  most  important  exception  to  the  report  is  in 
respect  to  the  manner  in  which  the  referee  dealt  with  the 
other  matters  stated  in  the  schedule.  The  answer  alleged  a 
payment  of  the  notes  sued  on ;  and  although  the  defendant 
afterwards  scheduled  the  debts  of  Bryan  which  King  had 
paid  at  Bryan's  request,  as  counterclaims,  we  think  he  was 
not  thereby  precluded  from  insisting  before  the  referee  that 
they  were  in  fact  payments  upon  the  notes,  or  one  of  them, 
which  Bryan  then  held  against  King.  It  does  not  appear 
that  this  view  was  presented  to  the  referee.  He  considers 
these  payments  for  Bryan,  as  counterclaims,  and  as  such, 
out  of  date,  but  does  not  except  as  may  bo  inferred  pass 
upon  the  question  whether  the  payments  f(yr  Bryan  were  or 
not  intended,  and  agreed  to  be  considered  as  payment^  to 
him.  Of  such  an  express  agreement  there  was  no  evidence. 
But  from  the  evidence  before  the  referee,  stated  by  him  as 
facts,  he  might  reasonably  though  he  need  not  necessarily 
have  inferred  such  an  agreement,  and  the  fact  that  the  pay- 
ments were  payments  on  the  debt  sued  on.  Such  an  infer- 
ence is  not  one  of  law  which  a  Court  can  draw,  but  of  fact 
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which  a  jury,  and  consequently  a  referee,  acting  instead  of 
a  jury,  might  draw  or  not,  and  was  obliged  to  draw  or 
reject,  in  finding  on  the  issue  of  payment  For  this  doc- 
trine McDowell  V.  late^  1  Dev.,  249,  is  authority.  To  an 
action  on  a  bond  payable  to  plaintiff,  the  defendant  offered 
in  support  of  his  plea  of  set  off,  an  account  against  the 
plaintiff  for  $78,  which  the  Judge  held  barred  by  the 
statute  of  limitations.  The  case  came  to  this  Court  and  it 
was  held  that  the  Judge  below  should  have  left  it  to  the 
jury  as  evidence  of  a  payment.  Henderson,  J.,  in  an  able 
opinion  showed  that  the  inference  of  payment  was  a  reason- 
able one  which  the  jury  would  have  been  justified  in  making 
from  the  nature  of  the  transaction  and  the  relation  between 
the  parties.  To  the  same  effect  is  Dodge  v.  Swazey^  35  Me., 
535,  where  the  Court  having  the  pow^r  to  find  the  facts, 
draw  an  inference  of  payment  from  facts  similar  to  those  in 
McDowell  V.  Tate.  Had  the  referee  found  that  there  had 
been  no  payment  on  the  notes  sued  on,  we  should  have 
taken  his  finding  as  final.  But  he  has  not  distinctly  so 
found,  and  does  not  seem  to  have  passed  on  that  question, 
as  the  jury  did  not  in  McDowell  v.  Tate.  In  that  case  for 
the  omission  of  the  Judge  to  inform  the  jury  that  the  evi- 
dence of  the  debt  to.  the  defendant  might  be  considered  in 
support  of  the  plea  of  payment^  a  new  trial  was  granted. 
In  Earp  v.  Richardson^  75  K  C,  84 .  the  finding  of  facts  by 
the  referee  was  so  vague  and  scant  that  the  Court  could  not 
intelligently  review  his  conclusions  of  law,  and  the  case  was 
remanded  in  order  that  he  might  amend  his  report  We 
think  that  in  this  case  the  report  should  be  remanded  in 
order  that  the  referee  may  pass  distinctly  on  the  question, 
whether  King  paid  during  his  life  any  part,  and  if  any, 
how  much  of  the  debt  sued  on,  and  that  he  may  correct  his 
report  in  respect  to  the  payments  made  in  July,  1863, 
which  he  scaled. 
If  the  referee  shall  find  that  the  payments  made  by  Eong 
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at  the  request  of  Bryan,  were  in  fact  payments  upon  the 
notes  sued  on,  it  is  easy  to  see  that  interesting  questions 
will  arise  as  to  the  appropriations  of  the  payments,  and 
their  effect  in  repelling  the  har  of  the  statute.  It  is  not  our 
duty  to  anticipate  these. 

The  order  of  the  Judge  below  is  aflBrmed,  and  the  case 
Temanded  to  the  referee  with  directions  to  amend  his  report 
hy  finding  ,  such  additional  facts  as  will  enable  the 
Superior  Court  to  decide  intelligently  upon  his  conclusions 
of  law. 

No  Error.  Affirmed  and  remanded. 


J.  C.  SANDERSON  v.  THOMAS  L.  and  JOHN  SANDERSON,  Guar- 
dians. 

Removal  of  Guardian. 

An  order  by  a  Superior  Court  clerk  in  a  cause  pending  before  him  for 
the  removal  of  a  testamentary  guardian,  where  it  is  not  alleged  nor 
found  as  a  fact  by  the  clerk  that  the  estate  of  the  ward  has  been 
wasted,  nor  that  the  guardian  is  insolvent,  so  that  the  ward  would 
be  unable  to  recover  the  balance  due  on  a  final  settlement,  is  impro- 
perly made,  and  will  be  set  aside  upon  proceedings  properly  insti- 
tuted to  that  end. 

Petition  to  remove  a  Guardian  commenced  in  the  Probate 
€ourt,  and  heard  on  appeal  at  Spring  Term,  1878,  of  Tyr- 
rell Superior  Court,  before  Furches,  J. 

The  petition  of  the  plaintiflF,  a  minor  by  her  next  friend, 
^hows  that  her  father  died  in  1868,  leaving  a  last  will  and 
testament  in  which  the  defendants  were  appointed  her  tes- 
tamentary guardians,  and  as  such  took  charge  of  her  estate. 
And  the  petitioner  avers  that  the  estate  has  been  misman- 
aged, the  guardians  have  failed  to  make  returns  according 
to  law,  have  kept  uo  separate  accounts,  and  have  neglected 

to  educate  their  ward  in  a  suitable  manner,  and  asks  that 
24 
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they  be  removed  from  their  office  and  some  discreet  and 
competent  person  be  appointed  in  their  stead. 

The  defendants  deny  that  they  have  mismanaged  the  es- 
tate of  the  plaintiff,  and  allege  among  other  things  that  they 
have  educated  their  ward  as  fally  as  her  estate  would  allow 
and  have  made  regular  returns  of  the  same,  except  during 
the  period  of  the  late  war,  and  that  they  are  solvent  and 
fully  able  to  pay  all  such  damages  as  may  be  awarded  for 
the  alleged  mismanagement. 

Upon  the  hearing  before  the  Probate  Judge,  he  fpund  the 
following  facts :  That  Jesse  Sanderson,  the  father  of  the 
plaintiff,  died  in  1858,  and  by  his  will  appointed  the  defen* 
dants  testamentary  guardians  of  the  plaintiff;  that  both 
defendants  are  non-residents  of  this  State,  and  that  they 
have  mismanaged  the  estate,  and  have  made  no  returns 
thereof  according  to  law  ;  wherefore  it  was  adjudged  that 
they  be  removed  from  their  office  as  guardians  of  the  plain- 
tiff, from  which  ruling  the  defendants  appealed,  insisting 
that  issues  of  £act  were  raised  by  the  pleadings  which,  under 
the  act  of  assembly,  should  be  transferred  to  the  Superior 
Court  and  tried  in  tdrm  time.  And  upon  argument  before 
His  Honor  the  judgment  below  was  affirmed,  and  the  defen- 
dants appealed  to  this  Court. 

Messrs.  Mullen  ^  Moore^  and  J.  B.  Batchelor^  for  plaintiff. 
Messrs.  GiUiam  ^  Galling^  and  P.  H.  Winston^  for  defen* 
dants. 

Faircloth,  J.  The  single  object  of  this  action  is  the  re- 
moval of  the  defendants  from  their  office  as  testamentary 
guardians  of  the  plaintiff  now  over  twenty  years  of  age. 
Some  questions  of  practice  were  raised  and  discussed  before 
us,  but  we  do  not  think  it  important  to  consider  them.  We 
think  the  interest  of  both  parties  will  be  better  subserved 
hy  considering  the  merits  of  the  case. 
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Taking  the  allegations,  facts  and  evidence  as  they  appear 
on  the  record,  we  are  of  opinion  that  the  order  of  removal 
was  improperly  made. 

It  is  not  alleged  or  found  as  a  fact  by  the  clerk  that  the 
estate  has  b€en  wasted,  or  that  the  defendants  are  insol- 
vent, or  that  the  plaintiff  would  be  unable  to  recover  the 
whole  of  her  estate  on  a  final  settlement ;  on  the  contrary 
the  defendants  aver  their  ability  to  satisfy  any  amount  due 
the  petitioner. 

Mismanagement  in  general  terms  is  alleged  and  found  as 
a  fact  by  the  clerk,  but  in  what  respect  it  occurred,  does  not 
appear,  nor  is  any  evidence  furnished  in  support  of  the 
charge.  It  is  alleged  and  admitted  that  defendants  have 
not  made  their  guardian  returns  ^'according  to  law."  This 
is  negligence,  and  is  probably  what  is  meant  by  mismanage- 
ment  in  the  present  instance.  For  this  omission  to  make 
their  quarterly  and  annual  returns,  it  was  the  duty  of  the 
Judge  of  Probate  to  require  them  to  be  made,  and  on  failure 
to  do  so  to  attach  and  remove  the  defendants  from  their 
office.    Bat.  Rev.,  ch.  53,  §§  14, 15,  55,  56. 

This  omission  of  the  defendants  however  does  not  neces- 
sarily show  they  are  neglecting  the  substantial  condition  of 
the  estate,  or  that  the  plaintiff  is  likely  to  be  damaged 
thereby.  Something  like  this  should  appear  before  the 
defendants  are  removed  against  the  will  of  the  testator. 

Error.  Judgment  reversed. 
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♦R.  C.  BADGER,  wife  and  others  v.  W.  A.  DANIEL,  Guardian,  and 

others. 

Guardian  and  Ward— Settlement  of  Estates—Refunding  Bond— 
Purchaser— Surety  and  Principal. 

1.  A  judgment  obtained  against  a  guardian  in  1871  in  favor  of  his 
ward,  is  conclusive  evidence  against  him  and  the  sureties  upon  his 
bond  of  the  amount  of  his  indebtedness  to  the  ward  at  that  time. 

2.  Where,  in  pursuance  of  a  decree,  upon  final  settlement  of  a  testa- 
tor's estate  and  more  than  two  years  after  his  death,  an  executor 
paid  legacies  to  parties  entitled  without  notice  of  any  outstanding 
debt  of  hi?  testator  and  took  good  and  sufficient  refunding  bonds 
from  the  legatees  ;  It  was  held,  in  an  action  upon  a  guardian  bond 
to  which  the  testator  was  surety,  that  the  executor  was  not  liable. 

Held  further  J  that  the  acceptance  of  a  legacy,  in  such  case,  does  not 
operate  to  discharge  the  testator's  estate  from  a  liability  incurred  by 
his  suretyship  on  the  bond  of  the  guardian  of  such  legatee,  to  the 

.  extent  of  sums  received  by  the  guardian  as  guardidn ;  but  the  value 
of  the  legacy  so  received  and  such  other  sums  as  may  be  made  out 
of  other  legatees  must  be  applied  to  its  discharge,  before  subjecting 
lands  in  possession  of  devisees  of  the  estate. 

Held  further,  1st— That  the  act  (Rev.  Code,  ch.  46  §  24)  in  reference 
to  refunding  bonds  is  intended  only  for  the  benefit  of  creditors. 
2nd~ Where  the  aggregate  penalties  of  such  bonds  are  sufficient  in 
the  discretion  of  the  executor  to  meet  debts  probably  outstanding, 
it  seems,  that  he  has  fulfilled  the  requirement  of  the  statute.  Srd — 
Where  the  distribution  of  a  decedent's  estate  is  decreed  in  a  proper 
proceeding  for  that  purpose,  the  Court  should  fix  the  amount  of 
penalties  of  such  bonds. 

3.  Where  a  legatee  (and  devisee)  executed  a  refunding  bond  upon  re« 
ceipt  of  his  legacy,  and  sold  and  conveyed  land  devised  to  him  within 
two  years  after  the  testator's  death  ;  Held,  (1)  That  his  surety  was 
liable  primarily  (to  the  extent  of  the  terms  of  such  bond)  as  between 
him  and  the  purchaser  of  the  land,  for  an  outstanding  debt  of  the 
testator,  whether  evidenced  by  judgment  or  not.  (2)  Such  pur- 
chaser holds  the  land  as  the  devisee  did  ;  and,  therefore,  the  convey- 
ance to  him  is  void  and  the  land  liable  as  assets  for  the  payment  of 


*  Smith,  C.  J.  did  not  sit  on  the  hearing  of  this  case. 
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the  debt ;  and  if  he  or  the  devisee  sell,  after  the  two  years,  his  ven- 
dee (without  notice  of  the  debt  and  for  a  valuable  consideration) 
acquires  an  unencumbered  estate,  but  the  same  liability  attaches  to 
the  price  paid  him,  as  did  to  the  land.    (Bat.  Rev.  ch.  45  g  156.) 

4.  Each  devisee  or  heir  is  liable  for  the  debt  of  his  devisor  or  ancestor 
in  proportion  to  the  respective  values  of  the  land  ;  and  the  whole 
debt  to  an  amount  not  exceeding  the  value  of  the  devise  to  one,  may 
be  made  out  of  him,  he  being  entitled  to  contribution  from  the  oth- 
ers, which  may  be  decreed  in  an  action  where  they  are  all  parties. 

5.  And  each  devisBe,  heir,  &o. ,  is  a  surety  (to  the  extent  of  what  he  re- 
ceives) for  the  other  sharers  in  the -estate,  to  the  creditors  thereof. 

6.  An  executor  is  not  chargeable  with  the  value  of  slaves  destroyed  ts 
property  by  emancipation  while  in  his  possession ;  nor  is  a  legatee, 
to  whom  (hey  were  delivered  and  retained. 

7.  Where  a  guardian  sold  land  which  was  devised  to  his  ward  to  J 
for  $10,000,  and  afterwards  bought  it  back  from  J,  paying  for  it  with, 
his  ward's  money ;  and  the  land  was  subsequently  sold  under  a  de-* 
cree  to  re-imburse  the  ward,  and  the  ward  became  the  purchaser  at 
$8,000 ;  Held,  that  the  price  bid  by  the  ward  was  a  proper  credit  to 
the  guardian  upon  the  charge  made  against  him  for  the  original  price^ 

8.  The  liability  of  a  devisee  for  the  payment  of  the  devisor's  debt  is 
contingent  upon  the  insufficiency  of  the  personal  estate ;  and  it  was 
hfildf  in  an  action  to  subject  the  devised  land  and  before  such  insuf- 
ficiency was  ascertained,  that  the  plea  of  the  statute  of  limitations 
was  no  defence. 

(Btnum,  J.  Concurring :  Remarks  upon  the  decision  in  Brown  v.  Pikej 
and  re-affirms  the  ruling  therein  made.) 

iBrown  v.  POpe,  74  N.  0.  581 ;  Stack  v.  Williams,  8  Jones  Eq.  18 ;  Hin- 
tony.  Whiiehurst,  68  N.  C.  816 ;  Bond  v.  BUlups,  8  Jones  428 ;  Strick- 
land V.  Murphy,  7  Jones  242,  cited  and  commented  on.) 

Civil  Action  brought  upon  a  Guardian  Bond  and  heard 
on  exceptions  to  the  report  of  a  referee  at  Fall  Term,  1877, 
of  Halifax  Superior  Court,  before  McKoy,  J, 

This  action  was  brought  on  the  9th  of  October,  1871, 
against  the  defendant,  guardian  of  the  femes  pkintiff,  and 
the  sureties  upon  his  bond ;  it  was  alleged  among  other 
things  that  in  consequence  of  the  failure  of  the  guardian  to 
account,  the  plaintiffs  recovered  a  judgment  for  $20,690.44 
against  him  at  Fall  Term,  1871,  and  now  seek  to  subject 
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•certain  funds  and  lands  in  possession  of  the  other  defen- 
-dants  to  its  payment.  Answers  were  filed  by  defendants 
setting  up  their  respective  defences,  and  during  the 
progress  of  the  cause,  it  was  referred  to  Thomas  N.  Hill, 
whose  report  and  exceptions  thereto  necessary  to  an  under- 
standing of  the  case,  are  as  follows : — 

The  defendant  was  appointed  guardian  of  plaintiffs  in 
1855,  and  executed  a  bond  with  sureties.  The  defendant 
and  his  sureties  are  insolvent,  except  Andrew  Joyner, 
surety,  who  died  in  September,  1856,  leaving  a  last  will  and 
testament^  appointing  defendant  B.  F.  Moore  and  another, 
executors  (Moore  being  now  sole  executor),  and  devising 
lands  and  bequeathing  personal  property  to  his  son  Henry 
Joyner,  to  his  daughter  Mrs.  Austin  and  her  children  (the 
femes  plaintiff),  to  his  daughters  Mrs.  Eppes  and  Mrs. 
Daniel,  and  to  Robert  0.  Burton  and  his  children  (who  are 
the  grand-children  of  testator,  and  upon  the  death  of  either 
before  arriving  at  the  age  of  twenty-one  years,  or  without 
issue,  it  was  provided  that  his  share  should  be  equally 
divided  among  the  survivors).  He  made  certain  advance- 
ments of  personalty  during  his  life  time;  and  in  respect  to 
the  slaves  in  his  possession  for  distribution  he  provided  in 
his  will  that  the  rates  of  valuation  fixed  in  a  schedule 
annexed  thereto,  should  be  observed,  and  upon  a  petition 
filed  by  his  legatees  in  ITovember,  1856,  for  a  division  of 
the  slaves,  the  executor  delivered  them  over  to  the  parties 
entitled,  in  pursuance  of  the  order  of  the  Court ;  and  they 
were  retained  by  the  legatees  until  they  were  emancipated. 
In  November,  1858,  the  legatees  filed  a  petition  against  the 
executor  for  a  final  settlement  of  the  estate,  and  he  distri- 
buted the  same  under  a  decree  made  in  February,  1859 ; 
paying  to  said  Daniel  as  guardian  of  plaintiffs,  and  to  the 
other  legatees,  or  their  guardians,  considerable  sums  of 
money,  and  taking  from  each  a  good  and  sufficient  refund- 
ing bond  conditioned  that  in  case  any  debts  truly  owing  by 
said  Andrew  Joyner  be  sued  for,  or  otherwise  duly  made 
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to  appear,  eaeh  party  should  refund  a  ratable  part  of  the 
«ame  out  of  his  or  her  share  of  the  estate ;  Henry  Joyner 
executing  one  of  these  bonds  with  the  defendant,  H.  J. 
Hervey  as  surety,  who  is  now  solvent.  Said  Henry  is  now 
deceased  and  the  defendant,  W.  H.  Day,  is  administrator. 

For  about  twenty  years  previous  to  the  death  of  Andrew 
Joyner,  the  defendant  Moore  (executor)  was  his  attorney, 
and  their  relations  were  of  a  friendly  and  social  character, 
and  said  defendant  had  ample  means  of  knowing  and  in 
fact  did  know  his  habits  of  business.  The  said  testator  was 
regarded  by  the  public,  and  by  said  defendant  was  known 
to  be  a  man  of  unusual  prudence  in  the  management  of  his 
financial  affairs.  At  the  time  of  the  settlement  of  the  estate 
as  aforesaid,. the  defendant  executor  had  no  knowledge  or 
cause  to  believe  that  his  testator  was  surety  on  said  guar- 
dian bond,  or  in  any  other  manner ;  the  defendant  guardian 
at  that  time  was  the  owner  of  a  large  real  and  personal 
estate,  and  solvent.  After  the  qualification  of  the  defen- 
dant, as  executor,  he  advertised  for  creditors  as  required 
by  statute  (Rev.  Code,  ch.  46.  §  22)  and  in  his  answer  he 
claims  all  the  protection  to  which  he  is  entitled  by  reason 
of  such  advertisement. 

The  plaintiffs  in  their  complaint  demanded  judgment 
against  the  defendant  executor  for  the  amount  of  the  said 
judgment ;  and  that  the  land  devised  to  the  said  grand- 
children (Burton's)  be  sold,  and  the  proceeds  thereof  together 
with  the  amount  which  may  be  recovered  against  the 
defendant  Hervey  as  surety  to  the  refunding  bond  of  Henry 
Joyner  deceased,  be  applied  to  the^o  rata  payment  of  said 
judgment,  &c. 

By  eliminating  the  additional  facts  and  conclusions  of 
law  as  found  by  the  referee,  and  arranging  them  in  the 
order  in  which  they  are  discussed  in  the  opinion,  they  are 
as  follows : — 

1.  At  Fall  Term,  1871,  upon  the  report  of  a  commissioner 
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theretofore  made,  filed  and  confirmed,  it  was  adjudged  by  the 
Court  that  the  defendant,  W.  A.  Daniel,  was  indebted  to- 
the  plaintiffs  (in  various  sums)  being  the  proceeds  of  lands* 
of  his  wards  sold  by  him  as  their  guardian,  and  not  con- 
verted by  said  wards  into  personalty ;  and  it  was  further 
adjudged,  upon  application  of  the  plaintiffs  to  the  Court  for 
that  purpose,  that  the  sums  bid  by  the  plaintiffs  (they  being 
the  purchasers  at  said  guardian  sale)  should  be  invested  in 
the  purchase  of  said  land^  and  that  deeds  be  executed  by 
said  commissioner  to  the  plaintiffs,  according  to  their 
respective  shares  in  the  fund ;  and  after  crediting  the  sums 
so  paid,  there  was  judgment  against  the  guardian  for  other 
large  amounts  in  favor  of  the  plaintiffs. 

Upon  these  facts  the  referee  held  that  said  judgment  con- 
cluded all  of  the  defendants  as  to  the  debt  and  default  or 
the  defendant  guardian ;  but  so  much  thereof  as  was  ren- 
dered on  account  of  the  purchase  money  for  the  land,  was 
extinguished  by  the  election  of  plaintiffs  to  follow  the  land, 
leaving  a  balance  of  |12,916.53,  to  which  the  plaintiffs  are 
entitled  according  to  their  respective  interests  therein* 
Defendants  excepted. 

2.  The  refunding  bonds  executed  by  thelegatees  to  the  exe- 
x^utor  were,  when  taken,  (Feb.  23, 1859)  good  and  sufiScient 
as  to  the  amount  of  the  penalties  thereof,  and  the  sureties 
thereto ;  and  the  referee  held  that  the  plaintiffs  were  not 
entitled  to  recover  against  the  executor.  Defendants  Bur- 
ton and  Whitfield  excepted,  for  that,  the  referee  exonerates 
the  executor  from  all  liability ;  whereas  by  reason  of  his 
failure  to  take  proper  measures  to  lessen  the  liability  of  his 
testator  as  surety  upon  said  guardian  bond,  and  by  reason 
of  his  paying  over  to  the  plaintiffs^  while  said  liability  ex- 
isted, he  is  chargeable  with  any  debt  to  the  plaintiffs  arising 
from  said  suretyship. 

3.  The  defendant,  II.  J.  Hervey,  was  surety  upon  the  re- 
funding bond  of  the  legatee  Henry  Joyner;  and  the  referee- 
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held  that  he  was  liable  for  a  certain  proportionate  part  of 
said  judgment,  but  was  not  liable  on  account  of  the  distri- 
bution of  the  slaves  retained  by  the  legatee  until  emanci- 
pation, except  for  the  ratable  portion  of  the  value  of  one^ 
sold  by  his  principal.    Defendant  Burton-  excepted. 

4.  The  said  Henry  Joyner,  during  his  life  time,  conveyed 
the  land,  devised  to  him  by  the  will,  to  the  defendant 
Whitfield  on  the  1st  of  March,  1857,  less  than  two  years 
after  the  testator's  death;  and  the  referee  held  that  the 
conveyance  was  void,  and  the  land  liable  as  assets  in  the 
hands  of  its  present  proprietor  to  the  claim  of  the  plaintiffs. 
Defendant  Whitfield  excepted. 

6.  The  defendant  Burton  excepted  (2)  because  the  referee 
did  not  hold  that  the  devises  and  bequests  to  plaintifis  by 
the  testator,  and  their  acceptance  of  the  same,  constituted  a 
release  of  all  liability  of  the  testator  by  reason  of  his  said 
suretyship. 

6.  The  defendant  Burton  in  exception  6  insisted  that  the 
referee  erred  in  including  in  said  balance  alleged  to  be  due 
plaintifis,  the  funds  received  by  the  guardian  after  the  mar- 
riage, or  arriving  at  full  age,  of  the  femes  plaintifi^;  whereas 
said  guardianship  terminated  on  the  dates  of  marriage,  Ac, 
and  defendants  are  not  liable  for  any  default  of  the  guar- 
dian ^  thereafter. 

7.  Exceptions  3,  4,  5,  of  Burton, — for  that  the  referee  did 
not  credit  the  amount  due  by  the  guardian  to  his  wards 
with  the  amount  of  real  and  personal  property  received  by 
the  wards  from  the  estate  of  Andrew  Joyner ;  for  that,  in 
the  sum  as  fixed  by  said  judgment,  is  included  the  personal 
property  derived  by  the  femes  plaintiff  from  said  estate  ; 
and  for  that,  the  referee  erred  in  not  taking  an  account  of 
said  estate  and  charging  the  plaintiffs  with  what  came  into 
their  hands  with  compound  interest,  in  exoneration  pro 
ianto  of  said  Joyner's  estate. 

8.  Defendant  Burton  in  exception  12  insisted  that  the 
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ruling  of  the  referee  was  erroneous  upon  his  findings  as 
follows:  That  a  judgment  was  recovered  at  Fall  Term, 
1871|  against  defendant  Burton  for  a  foreclosure  and  sale 
of  that  portion  of  the  lands  of  the  testator,  Andrew  Joyner, 
which  was  devised  to  him,  and  which  he  had  conveyed  (in 
1870)  to  secure  a  certain  debt  Upon  the  sale  by  the  sheriff, 
the  land  was  conveyed  to  the  purchaser,  and  the  proceeds 
credited  on  the  debt.  The  mortgagee  (the  defendant* 
Bockover,)  who  was  also  the  purchaser  at  said  sale,  was 
subsequently  made  a  party  to  this  action.  There  was  no  evi- 
dence that  Bockover  ever  had  actual  notice  of  plaintiffs' 
claim ;  but  his  attorney  in  his  suit  against  Burton,  knew 
of  said  claim  by  reason  of  being  also  the  attorney  of  an- 
other party  defendant  in  this  action.  The  defendant  Bock- 
over was  a  bona  fide  purchaser. for  value,  after  the  expira- 
tion of  two  years  from  the  testator's  death,  and  has  a  valid 
title  to  the  land  bought  as  aforesaid  without  notice  of  the 
<ilaim  of  plaintiffs ;  whereas  as  the  defendant  contended, 
said  deed  was  made  to  secure  an  antecedent  debt,  and  after 
notice  lo  the  mortgagee  by  his  attorney. 

9.  Exception  14  of  defendant  Burton, — for  that,  the  re- 
feree has  not  credited  the  debt  found  by^  him  to  be  due 
the  plaintiffs  with  the  sum  of  $15,000  found  by  him  to  be 
Ihe  value  of  the  "  Graham  tract "  of  land  in  1871,  at  the 
time  of  the  purchase  by  plaintiffs.  The  facts  in  respect  to 
this  transaction  are  embodied  in  the  opinion.  See  also 
paragraph  1,  supra. 

10.  The  defendant  Burton  excepted  (13)  for  that,  the 
referee  held  that  the  plea  of  the  statute  of  limitations  was 
not  a  good  defence. 

The  report  of  the  referee  was  modified  and  sustained, 
and  a  decree  made  declaring  the  respective  amounts  due 
plaintiffs,  and  the  respective  liabilities  of  defendants,  and 
Appointing  a  commissioner  to  sell  the  land  devised  to  cer* 
tain  devisees;  and  the  cause  was  retained  for  further  orders. 
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From  which  judgment  the  defendants  i^pealed.    (See  same 
<»8e,77KC.  251.) 

Messrs.  J.  M.  Mullen  and  Walter  Clark,  for  plaintiffs. 
Messrs.  B.  0.  Burton,  jr. ,  S.  Whiiakery  J.  B.  Batchdor  and 
OiJUam  ^  Gailing,  for  defendants. 

RoDMAK,  J.  1.  The  first  exception  to  the  report  of  the 
referee  is  joined  in  by  all  the  defendants ;  it  is  that  he  ad- 
mitted the  judgment  recovered  against  the  guardian  Daniel 
in  the  Court  of  Equity  for  Halifax  county  at  Fall  Term, 
1871,  as  conclusive  evidence  of  the  amounts  then  owing  by 
the  guardian  to  his  several  wards  and  excluded  evidence 
tending  to  impeach  it  as  erroneous. 

By  the  terms  of  the  reference  the  referee  was  authorized 
to  3tate  the  indebtedness  of  the  guardian  to  his  several 
wards  "  as  it  may  appear  upon  any  judicial  proceedings 
theretofore  had  between  them  (obviously  alluding  to  the 
Judgment  aforesaid) ;  or  upon  a  statement  of  the  guardian 
account  without  reference  to  such  judicial  proceedings.'* 
The  referee  being  of  opinion  that  the  judgment  was  con- 
<;lusive  did  not  state  an  account  independently  of  that. 
He  probably^elt  bound  by  the  decision  in  Brovm  v.  JFVA:e, 
74  K.  C.  531,  as  did  the  Judge  who  confirmed  his  report  in 
this  respect. 

The  decision  was  earnestly  questioned  by  Mr.  Batchelor 
for  the  defendants,  and  we  were  requested  to  reconsider  it. 
We  have  done  so,  and  the  majority  of  the  Court  are  of 
opinion  that  the  decision  was  right.  Individually,!  think 
•otherwise,  and  that  the  words  *^  in  like  manner,"  do  not 
mean  '^  with  the  same  force  and  effect,"  but  are  surplusage* 
This  exception  is  overruled.  While  the  exceptions  of  Bur- 
ton and  Whitfield  respectively  raise  the  same  questions,  or 
nearly  so,  they  do  so  in  a  different  order  and  without  re- 
gard to  any  dependence  of  the  questions  on  each  other.    It 
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will  be  more  convenient,  therefore,  instead  of  taking  the 
questions  up  in  the  order  adopted  by  either  of  them,  to  take 
them  as  nearly  a^  is  convenient  in  what  would  seem  to  be 
something  like  their  natural  succession. 

2.  (Exception  8  of  Burton  and  2  of  Whitfield)  Moore 
the  executor  of  Joyner  is  liable  for  the  debt  to  plaintiffs 
because  having  paid  off  all  debts  of  his  testator  except  the 
present  one,  after  the  expiratibn  of  two  years  from  his 
qualification,  he  delivered  to  the  several  legatees  their 
slaves,  without  taking  any  refunding  bonds ;  and  their 
other  personal  legacies,  taking  refunding  bonds  in  penalties 
less  than  the  value  of  the  legacies,  but  in  the  aggregate  ex- 
ceeding the  amount  of  the  plaintiffs'  claim.  It  is  admitted 
that  except  as  to  the  amount  of  penalty  the  bonds  were 
sufficient. 

The  act  (Rev.  Code,  ch.  46,  §  24)  requires  an  executor  at 
the  end  of  two  years  &c.,  to  pay  over  to  the  legatees  the 
sums  properly  payable  to  them,  taking  from  them  bonds 
with  two  or  more  able  sureties,  conditioned  &c.  The 
amount  of  the  bond  is  not  prescribed,  but  is  apparently 
left  to  the  discretion  of  the  executor.  As  this  act  is  intend- 
ed only  for  the  benefit  of  creditors  and  is  to  stand  in  the 
place  of  the  property  which  the  legatee  receives,  the  discre- 
tion of  the  executor  can  have  no  guide  except  the  amount 
of  debts  which  are  probably  outstanding,  and  if  the  aggre- 
gate penalties  of  the  bonds  are  sufficient  to  meet  these,  he 
would  seem  to  have  done  all  that  the  law  requires  of  him* 
He  was  not  bound,  in  the  interest  of  the  creditors  and  even 
less  in  the  interest  of  others  who  might  be  incidentally  af- 
fected, to  anticipate  the  insolvency  of  the  legatees  and  of 
the  sureties  t^)  all  the  bonds  but  one.  The  Court  which 
decreed  the  payment  of  the  legacies  might  have  fixed  the- 
penalties  of  the  refunding  bonds.  It  would  be  an  unnec- 
essary inconvenience  if  a  legatee  should  be  required  to  give 
a  bond  in  a   penalty  equal  to  the  value  of  his  legacy,  and 
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in  many  cases  it  could  not  be  complied  with  ;  certainly  the 
legatees  and  those  in  privity  with  them  are  not  entitled  to 
t^omplain.  Stack  v.  Williams,  3  Jones,  Eq.  13,  sustains 
these  views.    This  exception  is  overruled. 

3.  (Exception  10  of  the  Burtons).  The  liability  of 
Hervey  surety  to  the  refunding  bond  of  Henry  Joyner 
Joyner  received  a  legacy  and  was  also  devisee  of  certain 
lands  which  he  sold  to  Whitfield  on  the  Ist  of  March,  1857, 
which  was  less  than  two  years  after  the  death  of  the  testa- 
tor, in  September,  1856.  The  referee  holds  that  Hervey  is 
liable  primarily  as  between  him  and  the  purchaser  of  *the 
land  from  Henry  Joyner,  and  in  this  opinion  we  concur. 
It  is  no  defence  for  Hervey  that  no  judgment  ascertaining 
the  debt  has  been  heretofore  recovered  against  the  execu- 
tor of  Andrew  Joyner.  The  executor  is  a  defendant  in  this 
action,  one  object  of  which  is  to  establish  the  debt  against 
him,  and  all  interested  in  contesting  the  debt,  have  an  op- 
portunity of  doing  so. 

As  to  the  extent  of  Hervey's  liability : — By  the  terms  of 
his  bond  it  is  confined  to  a  ratable  portion  of  the  plaintiffs' 
debt,  supposing  all  the  other  legatees  responsible  for  their 
respective  portions.  Their  insolvency  can  not  extend  his 
liability  beyond  the  terms  of  his  bond.  This  exception  is 
-overruled.  It  will  be  in  place  to  say  here  that  we  agree 
with  the  referee,  that  Hervey  is  liable  for  his  ratable  portion 
of  the  value  of  the  slave  sold  by  H.  Joyner.  The  excep- 
tion to  that  charge  is  overruled. 

4.  (Exception  4  of  Whitfield).  It  is  of  course  conceded 
that  the  sale  by  Henry  Joyner,  of  the  lands  devised  to  him, 
to  Whitfield  having  been  made  within  two  years  after  the 
death  of  Andrew  Joyner  was  void  as  to  the  plaintiffs. 
Whitfield  held  the  land  as  Henry  Joyner  did,  and  sales  by 
Whitfield  after  the  two  years,  passed  unincumbered  estates 
to  his  vendees,  Whitfield  holding  the  price  paid  him  in  lieu 
of  the  land  and  subject  to  its  liabilities.    Those  to  whom  he 
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sold  within  the  two  years  bold  as  he  did,  and  if  their  lands 
should  be  taken,  they  most  look  to  him  for  redress^  Each 
devisee  or  beir  is  liable  for  the  debt  of  the  devisor  or  ancee^ 
tor  to  the  value  of  the  land  devised  or  inherited  and  in 
proportion  to  their  respective  values.  The  whole  debt  to  an 
amount  not  exceeding  that  value  may  be  made  out  of  any 
one  of  them,  and  one  who  pays  beyond  his  due  proportion 
is  entitled  to  contribution  from  the  others.  This  was  held 
at  a  very  early  period  as  to  heirs  who  were  bound  by  the 
cognizance  of  their  ancestor,  or  by  his  bond  in  which  they 
were  bound  as  obligors  under  the  style  of  his  heirs.  Hdr- 
b&rfs  case^  3  Rep.,  11  b.  and  notes.  2  Williams,  SaunderSr 
6  n.  10;  Jefferson  v.  Morton,  Petersdoff's  Abridgments 
Title,  ITeirs. 

The  Jiability  of  an  heir  for  the  debts  of  his  ancestor  by 
reason  of  assets  by  descent,  does  not  seem  to  have  been 
essentially  changed  since  the  time  of  Coke,  three  hundred 
years  ago,  but  the  method  by  which  the  creditor  enforces 
it,  has  been  very  much  changed.  As  all  the  devisees  are 
parties  to  this  action,  contribution  between  them  will  be 
provided  for  in  the  decree.  Those  if  any  who  sold  their 
land  after  the  two  years  and  have  become  and  are  now 
insolvent,  are  liable  to  judgments  in  favor  of  all  devisees 
who  by  consequence  of  such  insolvency  shall  be  compelled 
to  pay  more  than  what  would  otherwise  have  been  their 
ratable  portions. 

It  is  a  consequence  of  this  doctrine  that  each  legatee,  or 
distributee,  or  devisee,  or  heir,  is,  to  the  extent  of  what  he 
receives  either  in  personalty  or  land  from  the  testator  or 
intestate,  a  surety  to  all  creditors  of  the  testator  or  intes- 
tate, for  all  the  other  sharers  in  the  estate;  so  that  if  one  of 
two  distributees  or  heirs  squanders  his  property,  the  other 
is  bound  to  make  the  debt  good,  although  it  may  take 
every  dollar  he  has  received  from  the  common  ancestor. 
To  some,  this  may  seem  harsh  and  inequitable,  but  we  take 
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it  to  be  the  established,  law  for  over  three  hundred  years ; 
and  if  it  shall  seem  to  the  legislature  to  be  inequitable, 
they  have  the  power  to  change  the  law.  If  I  may  be  per- 
mitted to  express  my  individual  opinion  on  what  is  a  ques- 
tion not  of  present  law  but  of  legislation,  I  would  say  that 
the  time  within  which  a  creditor  of  a  deceased  person 
should  be  permitted  to  commence  an  action  against  his 
distributees,  heirs,  ftc,  might  be  safbly  limited  to  two 
years  from  the  death  of  the  intestate,  &c.,  when  the  creditor 
had  actual  notice  of  the  death,  and  when  his  debt  could  be 
sued  on  before  that  time.  This  would  require  some  provi- 
sion by  which  holders  of  debts  not  due,  and  of  contingent 
and  uncertain  debts,  would  be  enabled  to  sue  for  and  recover 
the  present  value  of  their  debts,  as  I  believe  has  been  done 
in  England,  especially  as  to  bonds  securing  annuities,^  and 
what  would  be  more  difficult,  some  just  and  adequate  pro- 
vision for  debts  to  persons  under  disabilities. 

5.  (Exception  2  of  Burton.)  The  legacies  to  the  femes 
plaintiff  were  clearly  not  intended  in  satisfaction  of  the 
debt  by  the  testator,  Andrew  Joyner,  now  sued  on.  (1)  It 
do^  not  appear  that  the  testator  knew  of  his  indebtedness  to 
the  plaintiffs  by  reason  of  his  suretyship  for  Daniel,  which 
was  contingent,  and  in  fact  most  of  it  arose  after  his  death. 
(2)  He  provides  by  his  will  for  the  payment  of  all  his 
debts.  2  Williams  Executors  1167.  This  exception  is 
overruled. 

6.  (Exception  6  of  Burton.)  If  the  referee  has  charged 
Joyner  as  surety  of  Daniel  with  any  sums  received  by  Daniel, 
after  his  guardianship  as  to  any  of  the  wards  ceased,  by 
their  arrival  at  full  age  or  marriage,  we  think  he  erred. 
Such  sums  were  properly  chargeable  against  Daniel,  but 
the  surety  is  only  liable  for  what  the  guardian  received  as 
guardian.  This  exception  seems  to  be  founded  in  fact  and 
is  therefore  sustained. 

7.  (Exceptions  3,  4,  6,  of  Burton),    If  we  understand 
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these  exceptions  they  present  this  question : — Whether  the 
plaintififs  are  not  bound  to  apply  all  the  personal  estate 
which  came  to  them  under  the  will  of  Andrew  Joyner  to 
the  payment  of  his  debt  to  them  before  having  recourse  to 
the  lands  devised? 

The  general  rule  certainly  is  that  the  personal  estate  of  a 
testator  is  to  be  applied  to  the  payment  of  his  debts,  in 
preference  to  his  lands.  If  the  executor  had  paid  this  debt 
he  would  have  paid  it  out  of  the  personal  estate  and  dimin- 
ished pro  tanto  each  legacy.  2  Williams  Executors  1532, 
1526,  n.  2 ;  Hinton  v.  Whitehurst,  68  N.  C,  316.  We  see  noth- 
ing in  this  case  to  take  it  out  of  the  general  principle.  If 
all  the  legatess  had  remained  solvent,  each  would  have  con- 
tributed pro  rata  to  make  up  the  plaintiffs'  debt,  and  the 
plaintiffs  would  have  lost  only  their  pro  rata  share ;  and 
they  are  now  entitled  to  personal  judgments  against  all  of 
such  legatees  who  have  not  some  special  defence,  and  they 
may  make  such  judgments  available  if  they  can.  But  they 
are  not  entitled  to  go  upon  the  lands  of  the  testator  as  in 
the  hands  of  his  devisees  by  special  execution  to  make  any 
portion  of  his  debt,  until  they  have  applied  to  the  payment 
of  that  debt  the  value  of  the  legacies  to  them  (excepting 
the  slaves),  and  such  other  sums  as  they  may  be  able  to 
make  out  of  the  other  legatees.  The  reason  for  excepting 
the  slaves  will  be  mentioned  presently.  Passing  them  by, 
the  rule  has  been  long  settled.  An  heir  sued  on  the  bond  of 
his  ancestor  can  not  plead  that  there  are  personal  assets  in 
the  hands  of  an  administrator,  but  if  he  pay  the  bond  debt, 
he  may  come  on  the  personal  assets  for  indemnity.  2  Wil- 
liams Executors,  1532,  notes  n  and  o. 

As  to  the  slaves :  It  seems  that  with  the  exception  of 
one  sold  by  Henry  Joyner,  they  were  all  kept  by  the  lega- 
tees until  they  were  lost  by  emancipation.  It  is  settled  law, 
that  if  this  destruction  of  them  as  property  by  vis  major 
had  happened  while  they  were  in  the  hands  of  the  execu- 
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top,  he  would  not  be  charged  with  them  as  assetfl*  2  Wil- 
liama  Executors,  1508. ,  It  was  held  in  Einton  v.  Whitehurst^ 
supra,  that  this  principle  applied  after  they  have  been  de- 
livered to  the  legatees,,  if  they  remain  in  their  hands  uncon- 
verted. The  peculiarity  of  the  case  compelled  such  an  ex- 
tension of  the  doc.triQe>  to  that  class  of  property ;  most 
inec^uUable  results  wouj[d  have  followed  a  refusal  to  do  so. 
It  is  not  probable,  however,  that  any  other  class  of  cases 
will  hereafter  arise  which  can  stand  upon  the  same  neces- 
sity. 

It  may  be  said  of  this  rule,  as  was  said  above  of  a  similar 
rule  applied  to  devisees  or  heirs  of  land,  it  makes  each,  to 
a  certain  extent,  a  surety  for  all  the.  others,  so  that  the  mis- 
fortune or  extravagance  of  one  legatee  may  cause  another 
to  lose  perhaps  his  whole  legacy.  The  only  remedy  for 
such  a  hardship,  if  it  be  one,  is  as  was  there  snggested.  This 
exception  is  sustained. 

8.  (Exception  12  of  Burton.)  We  are  of  opinion  that 
the  sale  to  Bockover  was  bona  jide^  and  upon  a  valuable 
consideration,  and  having  been  made  more  than  two  years 
i^ter  the  death  of  the  testator,  he  holds  free  from  any  lia- 
bility for  the  plaintiffs'  debt. 

9,  (Exception  14  of  Burton.)  In  respect  to  the  Graham 
land :  This  land  was  devised  to  the  plaintifi's  and  sold  by 
their  guardian  to  Henry  Joyner  for  about  $10,000  (the  sum 
is  not  intended  to  be  accurate).  Afterwards  the  .  guardian 
purchased  it  from  Joyner,  taking  a  deed  to  himself,  and 
paid  fer  it  mostly  with  money  (or  notes)  belonging  to  his 
wards*  After  this  the  plaintifis  filed  a  bill  in  equity,  and 
obtained  a  decree  declaring  their  guardian  a  trustee  of  the 
land  for  them  to  the  extent  that  he  had  used  their  money 
in  the  purchase,  and  directing  the  land  to  be  sold  and  the 
proceeds  applied  as  far  as  might  be  necessary  to  reimbursing 
the  plaintifis«  It  was  sold  under  this  decree  and  purchased 
by  the  plaintiffii  for,  say  $8,000  (this  sum  is  not  stated  aa 
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accurate)  which,  by  order  of  the  Court,  was  credited  to  the- 
guardian  upon  the  charge  made  against  him  for  the  original 
price  of  the  land,  and  the  referee  in  the  present  case,  if  I 
understand  it  correctly,  states  his  account  accordingly.  It 
is  clear  that  the  guardian  ought  to  be  charged  with  the 
sum  for  which  he  sold  the  land  to  H%»t7  Joyner  with  inter- 
est from  the  time  he  received  it.  It  is  equally  clear  that 
as  the  plaintiffs  have  since  got  the  land  from  the  guardian,, 
they  must  be  charged,  or  what  is  the  same  thing  in  effect^ 
lie  must  be  credited  with  the  sum  at  which  they  purchased 
it.  There  is  no  groiAid  for  saying  that  the  piaintifib  inequi- 
tably have  both  the  land  and  the  price  of  it.  They  have  the 
sum  it  was  sold  for  to  H.  Joyner  under  the  will,  and  they 
have  the  land  because  they  bought  and  paid  for  it.  If  the 
guardian  were  not  credited  with  the  sum  at  which  plaintiffs 
bid  off  the  land,  there  would  be  ground  for  the  complaint* 
This  exception  is  sustained. 

10.  (Exception  13  of  Burton  )  But  for  the  act  suspending 
the  statute  of  limitations,  it  is  probable  that  some  of  the- 
plaintiffs  would  be  barred.  On  that  act  we  concur  with  the 
referee.  As  to  Whitfield,  he  was  made  a  party  in  1875,  and 
the  action  against  him  was  begun  only  at  that  date.  But 
as  his  liability  did  not  or  does  not  accrue  until  a  failure  of 
the  personal  estate  derived  from  the  testator  to  pay  the 
plaintiffs'  debt,  he  is  not  protected  by  the  statute. 

Judgment  reversed  and  case  remanded  to  be  proceeded  in- 
according  to  law. 

Bynum,  J. — Concurring.  The  decision  of  this  Court  in 
Brown  v.  Pike^  74  N.  C,  531,  was  earnestly  called  in 
question  upon  the  argument.  Since  it  was  made,  the  legis- 
lature has  once  met  and  adjourned  without  regarding  it  as 
of  such  injurious  consequence  as  to  call  for  its  interference. 
The  act  of  1844,  Bat.  Rev.,  ch.  43,  §  10,  had  never  received  a 
.construction   before  Brown  v.  Pike^  and  has  never  been  di» 
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rectly  referred  to  in  prtvious  decisions.    It  has  never  been 
decided  that  a  judgment  against  the  administrator  was  not 
conclusive  of  assets  against  the  sureties  in  an  action  against 
them,  as  is  perfectly  clear  from  Bond  v.  BiOups^  8  Jones^  428, 
decided  as  late  as  June  Term,  1862.    For  in  that  case  the 
Court  said :    "  That  the  judgment  against  the  administra- 
tor i^  conclusive,  appears  as  well  from  that  case  (4  Hawks, 
339)  as  from  the  recent  one  of  Strickland  v.  Murphy,  7  Jones, 
242.     Whether  it  xms  so  as  against  the  sureties^  we  need  not 
inquire,  as  they  are  not  parties  to  the  record  in  the  Superior 
Court."    The  question  therefore  came  directly  before  the 
Court  for  the  first  time  in  Brown  v.  Pike,  and  as  it  was  then 
fully  argued,  and  was  the  only  point  in  the  case,  it  necessa- 
rily received  the  attention  and  consideration  of  the  whole 
Court.     Whether  the  act  was  wise  or  unwise  can  not  afiect 
its  construction.     We  are  not  at  liberty  to  violate  the  plain 
letter  of  the  act,  and  resort  to  any  refinements  of  construc- 
tion to  make  the  act  accord  with  our  preconceived  ideas  of 
what  the  law  should  be.    If  the  enactment  had  been  "  that 
all  evidence  admissible  to  prove  the  default  of  the  princi- 
pal, shall  be  admissible  and  competent  against  his  sureties," 
there  would  have  been  some  ground  for  the  construction  now 
contended  for.    That  would  have  been  the  natural,  plain 
and  direct  way  of  communicating  the  legislative  will.     But 
that  is  not  the  language  used.     Other  words  are  added — 
"shall  in  like  manner  \)Q  admissible,  &c.," — and  as  they  are 
totally  unnecessary  to  convey  the  meaning  contended  for, 
we  have  no  right  to  ignore  them  or  distort  their  proper  effect 
in  the  construction  of  the  act.     Webster  defines  **  like  "  to 
be  primarily  *•  equal  in  quantity,  quality  or  degree,  exactly 
corresponding,"  by  which  we  are  certainly  not  to  under- 
stand that  when  a  judgment  is  conclusive  of  assets  against 
the  principal,  it  shall  *'  in  like,  manner ''    not  be  conclusive 
against  the  surety !    The  words  do  not  import  discrimina- 
tion and  a  graduated  scale  of  legal  eftect,  conclusive  as  to 

Digitized  by  VjOOQIC 


388  IN  THE  SUPREME  COURT. 

I ^_I 

WDfFISU>  «•  BUBTON. 

one,  incoQcluBive  as  to  the  other ,  absolute  verity  as  to  the 
principal,  but  simply  admissible  against  the  surety ;  and  to 
give  such  a  construction  to  the  words  **  in  like  manner,"  is 
to  do  violence  to  their  plain  straight-forward  meaning  of 
equality,  and  exact  correspondence,  both  as  to  the  admissi- 
bility and  legal  effect  of  evidence.  I  know  of  no  warrant 
for  treating  as  surplusage,  any  words  or  expression  of  a 
statute  susceptible  of  meaning  and  a  judicial  construction. 
Such  a  liberty  taken  by  the  Courts  would  be  a  dangerous 
encroachment  upon  the  legislative  department  of  the  gov- 
ernment. Nor  do  I  think  the  construction  we  have  put 
upon  the  words  "  in  like  manner,"  at  all  incompatible  with 
the  legislative  intent  or  good  policy.  The  surety  is  bound 
for  the  honesty  and  fair  dealing  of  his  principal,  and  there 
is  such  a  privity  between  them,  that  a  judgment  against 
the  former  in  a  manner  touching  the  administration  can 
not,  except  in  a  restricted  sense,  be  said  to  be  without  the 
knowledge  and  consent  of  the  latter.  To  hold  the  principal 
and  surety  upon  the  administration  bond  equally  affected  by 
the  same  evidence,  will  facilitate  and  better  secure  the 
prompt  and  watchful  settlement  of  the  estates  of  dead  men. 
With  this  explanation,  I  concur  in  the  opinion  of  the  Court. 
Error.  Judgment  reversed  and  case  remanded. 


W.  J.  WINPIELD  V.  R.  O.  BURTON,  Jr.,  Adm'r,  and  another. 

Devisee— Sale  of  Land  After  Two  Years— Rights  of  Purehaser— 
Creditors'  Uen. 

One  Joyner  by  his  wiU  devised  a  certain  lot  of  land  to  M.  D.  and  upon 
her  death  the  lot  was  sold  in  1868  by  order  of  Court,  and  the  pur- 
chaser failing  to  pay,  it  was  re-sold  in  1871  and  bought  by  defen- 
dant's intestate,  who  executed  two  notes  with  defenduit  H  as  surety 
for  the  purchase  money  and  the  sale  was  confirmed  ;  the  notes  were 
delivered  to  G  as  receiver  of  the  estate  of  J.  J.  D.  and  W.  A.  D.  Jr., 
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heirs  of  M.  D.  ;  in  1876,  G  by  order  of  Court  transferred  the  notes 
to  the  survivor  J.  J,  D.,  who  was  also  administrator  of  W.  A.  D.  Jr. 
and  he  endorsed  them  to  the  plaintiff  for  value.  In  1871  one  B  and 
wife  and  others  brought  suit  against  Joyner  as  surety  on  the  guar- 
dian bond  of  one  Daniel^  all  the  devisees  of  Joyner  being  at  different 
times  made  parties ;  in  1877,  the  Court  below  adjudged  that  the 
proceeds  of  the  sale  of  land  devised  to  M.  D.  was  real  estate  in  the 
hands  of  J.  J.  D.  and  he  took  no  part  as  administrator  ofW.  A.  D. 
Jr.,  and  that  it  was  assets  liable  to  the  claim  of  B  and  wife  and  oth^ 
ers,  who  recovered  a  large  judgment ;  the  plaintiff  had  no  notice  of 
the  existence  of  this  action  when  he  purchased  the  notes  ;  Held, 

(1)  That  the  defendant's  intestate  acquired  by  his  purchase  a  right  to 
have  the  land  conveyed  on  payment  of  the  purchase  money. 

(2)  That  J.  J.  D..  as  representing  the  devisee  M.  D  ,  is  liable  to  a  per  • 
sonal  judgment  against  him  for  the  value  of  the  land,  in  favor  of 
any  creditor  of  Joyner  who  can  not  get  payment  out  of  personal 
assets. 

(3)  That  the  qiLoM  lien  of  a  creditor  of  an  estate  on  the  land  of  the  de- 
cedent is  destroyed  by  a  sale  after  two  years,  leaving  him  only  a 
personal  claim  on  the  heir,  and  the  notes  given  for  the  purchase 
money  are  not  subject  to  the  quasi  lien  that  the  land  was. 

(4)  That  J.  J.  D.  was  not  a  trustee  for  the  creditors  of  Joyner,  and  the 
notes  in  his  hands  could  not  have  been  seized,  and  much  less  in  the 
hands  of  his  assignee,  whether  he  bought  with  notice  of  the  credi- 
tor's claims  or  not,  and  therefore  that  the  plaintiff  is  entitled  to 
recover. 

{Lord  V.  Beard,  ante  5 ;  Campbell  v.  Drake,  4  Ire.  Eq.  94,  cited  and 
approved.) 

Civil  Action,  tried  at  January  Special  Term,  1878,  of 
Halifax  Superior  Court,  before  Schenck,  J, 

The  plaintiff  alleged  that  on  the  6th  of  November,  1871, 
the  defendant's  intestate  (Edward  Conigland)  and  H.  J. 
Hervey  executed  to  John  T.  Gregory,  receiver,  &c.,  two  notes 
for  $830  each,  and  payable  on  the  6th  of  November,  1872 
and  '73  respectively ;  that  before  this  action  was  brought 
they  were  by  order  of  the  Court  assigned  to  one  J.  J.  Dan- 
iel, who  for  value  assigned  them  to  the  plaintiff,  and  that  no 
part  thereof  has  been  paid ;  wherefore  the  plaintiff  demands 
judgment,  &c. 
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The  defendants,  answering,  admit  the  execution  of  the 
notes,  and  for  defence  say ;  that  in  1871,  R.  C.  Badger  and 
wife  and  others  commenced  an  action  in  said  Court  against 
W.  A.  Daniel  (the  former  guardian  of  the  feme  plaintiflT) 
and  the  executors  of  Andrew  Joyner;^  and  one  of  the  femes 
plaintiff  in  the  action  died,  leaving  an  only  child,  whose 
guardian  was  made  a  party  to  the  suit ;  that  said  Joyner 
was  a  surety  upon  said  Daniel's  guardian  bond,  and  died 
leaving  a  large  personal  and  real  estate  which  he  disposed 
of  by  will ;  and  at  different  times  thereafter,  all  the  devis- 
ees and  legatees  of  said  Joyner,  and  those  claiming  under 
them,  were  made  parties  to  said  action.  Daniel  and  his 
sureties,  except  Joyner,  were  insolvent,  and  the  action  was 
brought  to  subject  the  estate  of  said  Joyner  to  the  payment 
of  the  indebtedness  of  said  guardian  fo  his  said  wards. 

The  defendants  further  alleged  that  Andrew  Joyner  de- 
vised to  Mary  C.  Daniel  a  certain  lot  in  the  town  of  Hali- 
fax, and  upon  her  death,  the  lot  was  sold  by  an  order  of 
Court  on  the  15th  of  March,  1863,  to  one  McMahon,  who 
failing  to  pay  the  purchase  money,  it  was  resold  on  the  6th 
of  November,  1871,  and  bought  by  Edward  Conigland  the 
intestate  of  defendant,  at  $700,  for  which,  except  a  small 
cash  payment,  he  executed  two  notes  with  defendant  Her- 
vey  as  surety  for  $315  each,  and  the  sale  was  confirmed. 
The  notes  were  delivered  to  said  Gregory,  who  had  been 
appointed  receiver  of  the  estate  of  J.  J.  and  W.  A.  Daniel, 
Jr.,  the  children  and  representatives  of  the  estate  of  said 
Mary  C.  Daniel,  and  who  were  also  made  parties  to  said 
suit ;  and  upon  the  death  of  said  W.  A.,  Jr.,  the  said  J,  J. 
Daniel  qualified  as  his  administrator,  and  as  such  and  in  his 
own  right,  applied  on  the  11th  of  August,  1876,  to  the 
Court  for  an  order  on  said  receiver  to  turn  over  the  said 
notes  to  him,  and  Watts,  J.,  granted  the  order. 

The  defendants  alleged  that  during  the  summer  of  1876, 
the  said  J.  J.  Daniel  came  to  the  store  of  the  plaintift'. 
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Winfield,  and  after  referring  to  said  notes,  asked  for  advan- 
ces in  monej  and  goods,  and  promised  that  the  notes  should 
be  assigned  to  plaintiff  as  collateral  security  for  the  same,, 
and  on  the  faith  of  such  representation  the  plaintiff  made 
advances  to  said  Daniel  to  a  considerable  amount;  and  the 
defendants  are  advised  that  at  this  time  the  plaintiff  had 
implied  or  legal  notice  that  a  suit  was  pending  in  reference 
to  these  notes  which  were  fully  described  in  the  complaint 
filed  in  the  action  against  said  former  guardian  and  the 
-sureties  upon  his  bond  and  the  devisees  of  said  Joyner ;  that 
after  said  arrangement  with  the  plaintiff  for  the  advances, 
Daniel  without  plaintifi^s  knowledge  deposited  said  notes 
with  Battle,  Bunn  &  Co.,  of  Norfolk,  as  collateral  security 
for  a  $400  debt  he  owed  them ;  and  to  secure  his  debt  from 
Daniel,  the  plaintiff  was  forced  to  assume  Daniel's  debt  to 
Battle,  Bunn  &  Co.,  which  he  did  by  giving  his  own  note, 
and  the  said  notes  were  thereupon  assigned  to  plaintiff  as 
his  property ;  that  at  the  time  of  assuming  said  debt,  the 
plaintiff  had  actual  notice  of  the  suit  as  aforesaid.  See 
Badger  v.  Daniel,  77  N.  C,  251,  and  also  preceding  case. 

The  defendants  also  alleged  that  upon  coming  in  of  a  re- 
port of  a  referee  to  whom  said  suit  had  been  referred,  th^ 
Court  at  Fall  Term,  1877,  adjudged  among  other  things 
that  the  proceeds  of  sale  of  land  devised  to  said  Mary  C. 
Daniel,  when  paid  over  to  said  J.  J.  Daniel,  was  real  estate, 
and  no  part  thereof  went  into  his  hands  as  administrator  of 
«aid  W.  A.  Daniel,  Jr.,  and  that  certain  rents  for  said  lot 
which  were  paid  to  him,  were  assets  liable  to  the  plaintiff's 
<jlaim ;  and  that  the  plaintiffs  therein  did  recover  of  the 
defendants  therein  a  large  amount. 

The  defendants  in  this  action  therefore  insist  that  a  title 
to  said  land  can  not  be  made,  and  they  are  not  liable  on 
48aid  notes,  nor  is  the  plaintiff  here,  the  person  entitled  to 
receive  the  money  on  the  notes,  but  that  the  other  devisees 
of  Joyner  have  an  interest  in  them,  against  said  J.  J.  Dan- 
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iel,  and  that  the  plaintiff  had  full  notice  of  the  same. 
The  case  being  submitted  on  the  complaint,  answer  and 
the  certificate  of  the  opinion  in  the  case  of  Badger  r.  Daniel, 
supra,  the  Court  gave  judgment  for  the  plaintiff,  and  the- 
defendants  appealed. 

Messrs.  {jfiUiam  ^  GaiUng,  and  Walter  Clark,  far  plaintiff.. 
Mr.  T.  N.  Hia,  for  defendants; 

Rodman,  J.  At  common  law  the  lands  of  a  disceased 
ancestor  in  the  hands  of  his  heir  could  not  be  subjected  to 
the  payment  of  the  simple  contract  debts  of  the  deceased 
If  however  the  ancestor  had  bound  himself  and  his  heirs 
in  a  bond,  the  heir  might  have  been  sued  thereon ;  and  if 
he  had  assets  by  descent,  judgment  might  have  been  recov- 
ered against  him  to  the  value  of  the  assets  which  he  had 
by  descent.  This  judgment  might  authorize  either  a  gen- 
eral execution  against  the  defendant  as  upon  his  personal 
debt,  or  a  special  execution  against  the  land  descended,  in 
which  case  that  alone  was  liable.  An  heir  could  immedi- 
ately upon  the  death  of  the  ancestor  or  at  any  time  there- 
after before  judgment  and  award  of  special  execution,  sell 
the  land  descended  and  the  purchaser  acquired  a  title  free 
from  the  incumbrance  of  the  ancestral  debt.  The  heir 
however  was  held  bound  to  the  creditor,  in  equity  at  least, 
to  the  value  of  the  land.  This  general  summary  of  the 
ancient  law  is  abbreviated  from  Petersdoff's  Abridgement,. 
Title,  Heir. 

The  liability  of  the  lands, of  a  deceased  debtor  has  been 
extended  to  include  all  his  debts,  and  the  mode  of  enforcing 
it  has  been  very  much  changed  in  modern  times,  but  the 
principle  of  the  liability  has  not  been  essentially  changed,, 
and  reference  to  the  old  law  may  aid  us  in  ascertaining 
what  the  present  law  is  in  a  case  not  directly  affected  by 
legislation. 
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In  order  to  prevent  frauds  upon  creditors  of  a  deceased 
ancestor,  it  was  long  ago  enacted  in  this  State  that  convey- 
ances by  an  beir  of  lands  descended,  made  within  two 
years  after  the  death  of  the  ancestor,  should  be  void  as  to 
the  creditors  of  the  ancestor^  Conveyances  made  after  two 
years  were  left  as  at  common  law,  that  is,  the  estate  passed 
to  the  purchaser  free  from  incumbrance. 

In  the  present  case  the  sale  to  Conigland  was  much  more 
than  two  years  after  the  death  of  Joyner,  and  it  can  not 
be  doubted  that  he  acquired  an  equitable  title  to  the  land^ 
that  is,  a  right  to  have  a  legal  estate  conveyed  to  him  on 
payment  of  the  purchase  money.  It  is  equally  clear  that 
the  children  of  Mary  Daniel  (the  devisees  of  the  land)  and 
those  who  have  succeeded  to  their  liabilities,  are  liable  to  a 
personal  judgment  against  them  to  the  value  of  the  land 
in  favor  of  any  creditor  of  Joyner,  who  can  not  get  pay- 
ment out  of  his  personal  assets. 

The  defendant  in  the  present  case  does  not  deny  that  he 
owes  the  debt  to  some  one.  His  defence  is  that  Badger  and 
others,  creditors  of  Joyner,  had  an  equitable  lien  upon  the 
notes  sued  on  while  in  the  hands  of  Daniel,  to  the  amount 
of  their  debts  ;  and  that  upon  their  failure  to  obtain  pay- 
ment from  the  personal  assets  of  Joyner,  and  under  the 
circumstances,  this  lien  followed  the  notes  in  the  hands  of 
the  plaintiff;  so  that  defendant  is  liable  to  Badger  and 
others  and  not  to  the  plaintift'. 

It  may  be  observed  here  that  under  the  decision  of  Lord 
V.  Beardj  ante  5,  the  present  claim  should  regularly  have 
been  made  by  motion  in  the  suit  for  partition  among  the 
Daniel  children.  This  irregularity  however  is  one  which 
may  be  waived,  and  it  has  been ;  we  pass  it  therefore  with- 
out further  notice.  Also,  the  defendant  under  C.  C.  P.,  §§ 
61, 65,  might  have  required  Badger  and  the  other  creditors 
of  Joyner,  named  in  the  answer,  to  have  been  made  parties 
to  this  action  so  as  to  have  them  bound  by  the  decision. 
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But  he  has  not  thought  proper  to  do  so,  and  has  asked  us  to 
<lecide  the  case  in  their  absence.  As  to  the  effect  of  our 
<]ecision  upon  their  rights,  we  express  no  opinion.  There 
being  no  replication  to  the  new  matter  set  forth  in  the 
answer,  its  truth  was  apparently  admitted,  and  on  the  facts 
thus  presented  and  assumed  by  the  parties  and  the  Court 
as  true,  the  Judge  gave  judgment  for  the  plaintiff,  from 
which  defendant  appealed. 

The  question  presented  is, — have  Badger,  Ac,  any  lien 
upon  these  notes  ?  No  authority  has  been  cited  to  us  in 
favor  of  their  right,  and  we  have  not  found  any  either  under 
the  old  procedure  or  the  modern.  If  a  creditor  of  a  de- 
ceased person  has  a  right  to  follow  specifically  the  proceeds 
of  the  sale  of  his  lands  in  the  hands  of  the  heir  and  of  an 
assignee  of  the  heir,  it  is  certainly  surprising  that  not  only 
no  decision  can  be  anywhere  found  in  favor  of  such  a  right, 
but  no  case  in  which  the  right  appears  to  have  been 
claimed,  or  supposed  to  exist.  We  think  it  clear  upon  gen- 
eral principles  that  no  such  right  exists.  The  creditor  has 
«  qwm  lien,  if  I  may  so  call  what  is  not  a  lien  at  all,  on  the 
Jand  for  two  years,  that  is,  he  may  under  prescribed  circum- 
stances subject  it  to  his  debt,  notwithstanding  a  sale  by  the 
heir  within  that  time.  He  never  had  a  property  in  the  land 
and  his  quasi  lien  was  destroyed  by  a  sale  after  two  years, 
leaving  him  a  mere  personal  claim  on  the  heir.  Because^ 
the  notes  of  Conigland  are  the  proceeds  of  the  sale  of  the 
land,  I  do  not  think  it  follows  that  they  can  be  said  to  rq)re' 
sent  the  land  even  in  the  hands  of  the  Daniels,  and  to  be 
subject  to  the  qiuisi  lien  that  the  land  was. 
'  The  sale  was  a  conversion  lawful  for  them  to  make,  sub- 
ject to  their  assuming  a  personal  liability.  I  know  of  no 
process  by  which  the  notes  in  their  hands  could  be  seized, 
and  of  no  precedent  for  any,  still  less  does  any  qiuisi  lien 
exist  against  the  assignee.  Whether  he  bought  with  notice 
of  the  facts  and  of  the  claims  of  creditors  or  not,  it  appears 
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to  me  to  make  no  difference.  The  idea  of  following  pro- 
perty when  it  is  converted  into  another  form  of  property  is 
derived  from  the  law  of  trusts,  and  I  believe  is  peculiar  to 
that  law. 

If  a  guardian  invests  the  money  of  his  ward  in  land  and 
sells  the  land  to  another  with  notice,  the  ward  may  hold  the 
vendee  a  trustee  for  him,  and  so  of  any  subsequent  vendee 
with  notice.  If  one  take  goods  by  a  trespass,  or  by  theft 
and  sell  them  to  another,  the  true  owner  may  reclaim  his 
goods  from  the  vendee  whether  he  knew  of  the  want  of 
title  in  his  vendor  or  not;  but  I  know  of  no  authority  which 
says  that  if  the  trespasser  or  the  thief  sells  the  goods,  and 
converts  the  proceeds  into  other  goods,  the  true  owner  has 
any  property  in,  or  any  specific  lien,  or  lien  of  any  sort,  on 
these  last  goods.     Campbell  v.  Drake,  4  Ire.,  Eq.  94, 

There  can  be  no  ground  for  saying  that  Daniel  was  a 
trustee  for  the  creditors  of  Joyner.  And  if  it  be  that  the 
true  owner  has  no  specific  claim  to  goods  into  which  his 
goods  have  been  converted  wrongfully  by  a  trespasser  or  a 
thief,  a  fortiori,  must  it  be  true  that  there  can  be  no  lien 
upon  the  proceeds  of  a  sale  of  land  which  was  permitted 
by  law.  The  law  permits  the  sale  and  substitutes  for  the 
land  the  personal  liability  of  the  heir.  If  the  notes  did 
represent  the  land  in  the  hands  of  W.  A.  Daniel,  it  would 
seem,  that  he  could  sell  and  make  a  good  title  to  them  just 
as  he  could  to  the  land.  We  concur  with  the  Judge  below, 
and  judgment  is  afiBrmed. 

No  error.  Judgment  affirmed. 
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State  on  relation  of  HILL  HUMPHREY  v.  HENRY  W.  HUMPHREY, 
Adm'r,  and  others. 

Guardian  and  Ward— Action  iy  Ward  on  Bond  of  Deceased  Guar- 
dian. 

In  an  action  by  a  ward  against  the  surety  on  the  bond  of  his  deceased 
guardian,  it  is  no  defence  for  the  defendant  that  assets  came  into 
the  hands  of  the  administrator  of  the  guardian  sufficient  to  pay  the 
amount  due  the  plaintiff  which  were  wasted  by  him,  and  that  he 
and  the  sureties  on  his  administration  bond  are  insolvent. 

Civil  Action,  tried  at  Spring  Term,  1878,  of  Onslow 
Superior  Court,  before  Eure,  J. 

This  action  was  brought  by  the  plaintiff  soon  after  ho 
arrived  at  full  age  against  the  defendant  as  administrator 
with  the  will  annexed  of  John  Humphrey,  his  former  guar- 
dian, and  the  defendants  Harvey  Cox  and  Franklin  Thomp- 
son, sureties  upon  the  bond  of  said  guardian.  He  demanded 
payment  of  his  distributive  share  of  his  father's  estate^ 
which  came  into  the  hands  of  his  said  guardian.  John 
Humphrey,  the  guardian,  died  in  1868,  the  plaintiff  being 
a  minor,  and  the  defendant  administrator  took  charge  of  his 
estate.  At  Fall  Term,  1877,  of  said  Court,  the  plaintiff  en- 
tered a  vol.  pros,  as  to  the  said  administrator  and  Harvey 
Cox.  The  said  administrator  and  the  sureties  on  his  bond 
have  become  insolvent  since  letters  were  granted  to  him. 
During  the  progress  of  this  action,  a  reference  was  had  for 
an  account  of  the  estate  of  defendant's  testator,  and  also  of 
the  guardianship  of  his  testator,  John  Humphrey,  with  his 
ward,  the  plaintiff;  and  it  was  ascertained  that  said  admin- 
istrator was  indebted  to  the  estate  of  his  testator  in  the 
sum  of  $1209.03,  and  also  that  there  was  due  the  plaintiff 
from  his  said  guardian  the  sum  of  $892.15. 

The  defendant,  Thompson,  insisted  that  as  assets  of  the 
guardian  came  into  the  hands  of  his  administrator  sufficient 
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to  pay  the  amount  due  the  plaintiff^  he  was  not  liable  on  the 
guardian  bond,  although  said  administrator  wasted  the 
assets  and  he  and  his  sureties  are  insolvent.  His  Honor  held 
otherwise,  and  gave  judgment  for  plamtiflf  against  defen- 
dant as  surety  on  said  bond,  and  the  defendant  appealed. 

Mr.  H.  jB.  Bryan^  for  plaintiff. 
Mr.  W.  A.  AUen,  for  defendant. 

Reade,  J.  Suppose  the  guardian  were  alive,  would  it 
avail  the  defendant  his  surety,  to  show  that  the  guardian  was 
solvent  and  able  to  pay  his  ward,  the  plaintiff?  Of  course 
not.  The  guardian  ))eingdead,  would  it  avail  the  defendant 
surety  to  prove  that  his  estate  is  solvent  and  able  to  pay  ? 
Of  course  not,  any  more  than  if  he  were  alive  and  able  to 
pay.  How  then  can  it  avail  the  defendant  to  prove  that  the 
guardian  is  dead  and  his  estate  insolvent  and  unable  to  pay  ? 
The  defendant  puts  his  defence  upon  the  ground  that  the 
estate  of  the  guardian  which  went  into  the  hands  of  his 
administrator  was  sufficient  to  pay  the  ward,  and  that  the 
administrator  has  wasted  it,  and  that  he  and  the  sureties  on 
his  administration  bond  are  insolvent. 

This  makes  it  unfortunate  for  the  defendant,  but  then  his 
undertaking  when  he  signed  the  guardian  bond  as  surety, 
was,  that  he  would  suffer  before  the  ward  should.  And  he 
is  now  only  performing  that  undertaking.  If  he  had  per- 
formed it  earlier,  he  might  have  saved  himself  out  of  the 
estate  of  the  guardian  in  the  hands  of  the  administrator. 

No  error.  Affirmed. 
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A.  H.  SUDDERTH,  Guard.,  y.  R.  D.  McGOMBS  and  another,  Adm*rs. 
Guardian^Cortfederate  Money— Negligenee^Dureu. 

1.  The  conveniion  by  a  guardian  into  confederate  currency  of  the 
bank  bills  and  solrent  notes  of  his  ward,  which  came  into  his  hands 
before  the  war,  requires  explanation,  without  which  it  wiU  be 
deemed  to  import  negligence. 

2.  The  pressure  of  public  opinion  unaccompanied  by  peril  of  life,  limb, 
or  great  bodily  harm,  is  not  such  duresM  as  will  excuse  the  conver- 
sion by  a  guardian  of  his  ward's  estate  into  depreciated  currency  or 
securities. 

Civil  Action  tried  at  Spring  Term,  1875,  of  Chbrokek 
Superior  Court,  before,  Cannany  J. 

The  Court  found  the  following  facts: — ^Abram  Sudderth, 
the  defendants'  intestate  and  the  guardian  of  the  minor 
heiis  of  Abram  Harshaw,  received,  as  such  guardian,  of  the 
executor  of  said  Harshaw  $7705.50  in  notes  and  bonds  in 
June,  1859  ;  and  a  number  of  slaves  and  a  large  amount  of 
real  estate  and  other  property  belonging  to  his  wards  went 
into  his  possession.  After  the  death  of  said  Abram  Sud- 
derth  in  1868,  the  plaintiff  was  appointed  guardian  and 
brought  this  action  against  his  estate  for  the  sum  received 
as  aforesaid,  and  for  an  account  and  settlement.  The 
former  guardian  kept  the  funds  qf  his  wards  with  his  own, 
but  liad  the  packages  marked  so  that  one  could  be  distin- 
guished from  the  other.  From  the  year  1862  until  the 
close  of  the  war,  prudent  business  men  sought  an  oppor- 
tunity to,  and  did,  when  they  could,  pay  their  debts  in 
confederate  money,  it  being  the  principal  currency  in  use. 
The  htate  of  the  country  was  such,  during  that  period,  that 
a  refusal  to  accept  confederate  money  in  payment  of  debts 
would  have  subjected  a  creditor  to  personal  danger,  and 
tlje  defendants'  intestate  received  payment  of  notes  due  him 
as  guardian  aforesaid,  under  protest. 
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There  was  an  account  stated  and  returned  to  a  former 
term  of  the  Court,  and  among  other  exceptions  to  the 
report  of  the  referee,  was  the  following  of  the  defendants  : 
**  No.  1 — Defendants  except,  for  that  they  are  not  allowed  a 
credit  of  $8400,  the  amount  invested  for  plaintiff's  wards 
in  Confederate  bonds,  in  April,  1863 ;  '*  which  upon  the 
hearing  at  said  term,in  1873,  before  Cloud,  J.,  was  overruled, 
and  from  the  ruling  upon  this  and  other  exceptions  (not 
necessary  to  be  stated  as  they  are  not  involved  in  the  deci- 
sion now  made)  both  parties  appealed  to  this  Court,  and 
the  case  was  remanded  to  have  the  facts  found. 

The  statement  of  facts  by  His  Honor  which  is  substanti- 
ally set  out  above  wad  certified  to  this  Court,  and  the  case 
was  argued  by  Messrs.  Battle  ^  Mordecai,  for  the  plaintiff, 
and  Messrs.  Merrimon,  Fuller  ^  Ashe^  for  the  defendants. 

Rodman,  J.  The  doctrines  affecting  the  liability  of 
guardians  for  investing  the  money  of  their  wards  in 
confederate  currency  or  securities  have  been  stated  in  so 
many  cases  in  this  Court  that  it  is  unnecessary  to  repeat 
them  here. 

At  different  times  from  1859  to  early  in  1861  the  guar- 
dian of  the  infant  plaintiffs  received  from  the  administra- 
tor of  their  father  in  bank.bills  then  at  par  with  gold,  or 
nearly  so,  over  $5000.  He  also  received  in  1859  $2000  or 
thereabout. in  solvent  notes,  or  in  those  which  Jie  accepted 
as  such.  This  appears  in  the  testimony  of  Harshaw.  His 
duty  as  guardian  was  to  loan  out  this  money  on  bond  with 
good  security  and  to  retain  the  solvent  notes  or  to  exchange 
them  for  others  equally  safe.  What  he  did  with  this  money 
and  these  notes  does  not  appear.  The  next  fact  in  the  case 
which  the  evidence  discloses  is  that  on  or  about  April, 
1863,  he  had  about  those  sums  in  confederate  money  which 
he  said  belonged  to  his  wards  and  which  he  converted  into 
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certificates  of  confederate  indebtednesfik  No  blame  is  im- 
puted to  him  iu  reapect  to  this  conversion ;  the  one  security 
-was  equal  to  the  oth^.  What  needs  explanation  is  his 
failure  to  invest  the  money  which  he  received,  as  the  law 
required  him  to  do.  His  administrator  fails  to  show  any 
excuse  or  justification  for  the  conversion  of  the  bank  bills 
and  solvent  notes  into  confederate  currency.  Indeed  there 
is  no  evidence  except  the  declarations  of  the  guardian  dur- 
ing his  life  time,  that  it  was  the  ward's  money  which  was 
converted  into  confederate  currency.  The  connexion  be- 
tween the  ward's  property  received  in  1859  and  the 
confederate  currency  invested  in  1863,  is  not  traced. 

Supposing  however  that  it  was  the  ward's  money  which 
had  been  converted  into  confederate  currency,  the  excuse 
which  seems  to  be  offered  is  that  in  that  part  of  the  State 
there  was  a  general  public  opinion  hostile  to  all  who  refused 
to  receive  confedemte  money  in  payment  of  debts,  which 
amounted  to  duress.  But  there  is  no  evidence  of  any  spe- 
cial personal  duress  on  the  guardian,  and  certainly  there 
oould  have  been  no  coercion  on  him  which  should  have  ter- 
rified a  man  of  ordinary  courage  and  fortitude  into  betray- 
ing his  trust.  To  constitute  duress  there  must  have  been 
danger  to  life  or  limb  or  some  great  bodily  harm.  The  ap- 
prehension of  unpopularity  is  not  duress.  The  duty  which 
a  guardian  owes  to  his  ward  in  fhe  preservation  of  his  estate 
is  equally  high  with  that  which  a  lawyer  owes  to  his  client 
or  a  Judge  to  the  State,  fearlessly  to  administer  justice,  yet 
how  contemptible  and  criminal  would  either  be  who  should 
fashion  his  action  to  suit  public  opinion. 

It  is  possible  that  if  the  guardian  were  living  he  might 
show  something  in  exoneration  of  himself*  Some  time  ago 
this  case  was  remanded  in  order  to  give  his  administrator 
an  opportunity  of  doing  so  if  he  could,  but  the  case  is  sent 
back  to  us  without  materiid  change,  and  we  are  fenced  to 
conclude  that  no  explanation  can  now  be  made.    We  can 
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not  lopgQr  delay  to  give  to  the  plaintifts  what  appears  to 
be  their  right,  upon  a  mere  possibility  that  it  may  be  nmde 
to  appear  that  it  is  not. 

The  first  exception  of  tne  defendant  covers  the  question 
above  discussed,  and  we  concur  with  the  Judge  in  overrul- 
ing it. 

Exception  3  was  allowed  by  agreement  of  counsel  and 
the  others  were  withdrawn.  It  is  referred  to  the  clerk  of 
this  Court  to  ascertain  and  report  the  sum  due  by  defen- 
dant after  altering  the  account  of  the  referee  as  required  by 
the  allowance  of  exception  3.  In  all  other  respects  the 
judgment  of  the  Court  below  is  affirmed,  and  a  judgment 
may  be  drawn  in  conformity  to  this  opinion. 

No  error.  Affirmed. 


MARY  4..  BARNES  and  others  v.  W.  J.  BROWN,  Executor. 
Removal  of  Executor— 'Jurisdietion. 

1.  The  Probale  Court  has  original  jurisdiction  of  a  proceeding  to  re~ 
moTe  an  executor. 

2.  When,  {n  the  course  of  such  a  proceeding,  it  appears  inferentially 
that  the  executor  has  become  a  bankrupt  since  the  death  of  his  tes- 
tator, and  when  it  is  clearly  shown  that  he  is  the  owner  of  no  pro- 
perty above  his  exemptions,  that  he  has  neglected  for  six  years  to 
file  in  the  proper  Court  an  inventory  or  return  of  any  sort,  and  has 
failed  to  oonyert  the  personal  property  into  money  for  the  payment 
of  debts,  it  is  the  duty  of  the  Probate  Court,  upon  the  application 
of  judgment  creditors,  to  require  such  executor  to  g^ve  bond  for  the 
faithful  discharge  of  his  duties,  and,  in  default  of  such  bond,  to 
remove  him  from  his  olBce. 

(Hunt  V.  Sneed,  64  N.  0.  180 ;  Neighbors  v.  Hamlin,  78  N.  C.  42,  cited, 
commented  on  and  approved.) 

PETITION  for  the  Bemovftl  of  an  Executor^  filed  on  the 
24th  of  November,  1875,  in  the  Probate  Court  of  Kobbson^ 
and  heard  on  appeal  at  Chambersi  before  McKoy^  J. 
26 
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The  petition  states  in  substance  that  Reuben  King  died  in 
March,  1869,  leaving  a  last  will  and  testament  appointing 
the  defendant  his  executor,  who  qualifit^d  in  said  month ;  hia 
estate  was  amply  sufficient  to  p^j  his  debts ;  the  executor 
.  assented  to  and  delivered  legacies  to  the  legatees ;  the  plain- 
tiffs recovered  judgments  against  the  executor  upon  claims- 
4ue  them  by  the  testator,  which  the  defendant  has  refused 
to  pay ;  the  defendant  filed  his  petition  and  obtained  his- 
discharge  in  bankruptcy,  and  has  no  property  except  a 
lomestead  and  personal  property  exemption,  and  has  given 
no  bond  for  the  faithful  discharge  of  his  duties  as  executor, 
nor  made  any  report  of  receipts  and  disbursements ;  where- 
fore the  plaintiffs  asked  that  the  defendant  be  required  to 
file  a  sufficient  bond,  or  be  removed  from  his  office  as  execu- 
tor. 

In  his  answer  the  defendant  says  that  the  personal  prop- 
erty of  his  testator  has  been  expended  in  the  payment  o€ 
debts,  as  will  appear  from  his  annual  report  on  file  ;  that 
there  are  a  number  of  suits  involving  large  amounts  now- 
pending  against  the  estate ;  he  admits  he  has  given  na 
bond,  for  that,  being  a  trust  reposed  in  him  by  his  testator,, 
the  law  did  not  require  it,  denies  the  allegation  in  regard  to 
his  financial  condition,  and  says  that  he  has  already  ad- 
vanced largely  of  his  own  means  in  paying  the  debts  of  his 
testator,  but  has  no  funds  on  hand  to  pay  the  judgments 
alleged  to  be  due  the  plaintiffs;  he  further  says  that  as  there 
are  large  outstanding  debts,  and  claims  in  litigation  against 
the  estate,  and  in  the  event  of  a  recovery,  there  would  not 
be  a  sufficiency  of  assets  to  pay  them  all,  the  plaintiffs 
would  only  be  entitled  to  their  pro  rata  share. 

The  plaintiffs  demurred  to  the  answer  and  assigned  as 
cause  ;  Ist.  Having  qualified  as  executor  prior  to  the  Ist  of 
July,  1869,  the  defendant  was  required  to  pay  the  debts 
according  to  their  dignity  and  not  pro  rata  as  he  claims  to 
have  done.     2d.   The  plaintiffs  having  judgments  against 
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him,  he  was  required  by  law  to  pay  them  ia  preference  to 
those  he  did  pay.  3d.  He  committed  a  devastavit  in  pay- 
ing the  $2000  which  he  claims  to  have  paid  subsequent  to> 
January.  1873,  the  date  of  plaintiffs'  judgment. 

Upon  the  hearing  before  the  Probate  Judge,  the  demur- 
rer was  overruled  and  the  petition  dismissed,  and  on  appeaT 
His  Honor  reversed  the  judgment  and  remanded  the  case 
with  directions  to  the  Probate  Judge  to  proceed  according 
to  law  to  administer  the  rights  between  the  parties,  from 
which  ruling  the  defendant  appealed. 

Messrs.  W.  F.  French  and  N,  McLean^  for  plaintiffs. 
Messrs,  Giles  Leitchy  and  A.  Eowlandy  for  defendant. 

Rodman,  J.  The  plaintiffs  are  creditors  of  Reuben  King 
who  since  his  death  have  recovered  several  judgments 
against  the  defendant  as  his  executor. 

They  petitioned  in  the  Probate  Court  for  the  removal  of 
the  defendant  from  his  office  as  executor,  and  tor  the  ap- 
pointment of  an  administrator  de  bonis  non,  cum  test  annex. 

The  grounds  of  their  application  are  briefly  these :  1st. 
The  testator  died  in  March,  1869,  and  in  the  same  month 
the  defendant  proved  his  will  and  qualified  as  executor.  2d. 
The  executor  has  assented  to  and  paid  legacies,  while  debts 
were  outstanding  and  unpaid.  3d.  Defendant  is  a  bankrupt 
and  has  no  property  beyond  his  homestead  and  personal 
property  exemption.  4th.  He  has  made  no  return  of  the 
estate  of  his  testator  or  of  his  dealings  with  the  same.  In 
reply  to  these  allegations : — 

1.  The  defendant  does  not  expressly  deny  that  he  has 
assented  to  and  paid  legacies,  but  he  refers  to  and  makes 
part  of  his  answer  an  account  filed  in  the  Probate  Court 
shortly  after  the  filing  of  the  petition,  viz,  on  the  15th  of 
December,  1875,  professing  to  be  an  account  of  all  monies 
received  and  expended  by  him  up  to  that  date,  from  which 
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it  appears  that  he  had  received  $22,319.45,  and  had  paid 
out  upon  the  debts  of  his  testator  $25,125.54.  As  this  ac- 
count apparently  does  not  set  forth  the  payment  of  any 
legacies,  it  is  a  fair  inference  that  the  defendant  means  to 
deny  that  he  had  paid  any,  and  as  this  all^ation  is  not 
otherwise  proved,  we  consider  it  as  out  of  the  case. 

2.  There  ia  however  this  to  be  noted  about  defendant's 
return,  that  it  does  not  profess  to  be  a  return  of  all  of  the 
personal  property  of  the  testator  which  had  come  to  the 
hands  of  the  defendant,  as  it  ought  to  have  been ;  and 
although  he  says  he  has  no  funds  wherewith  to  pay  the 
plaintiffs,  yet  it  is  consistent  with  his  answer  that  he  has 
personal  property  of  the  testator,  not  returned,  and  not 
converted  into  money ;  and  this  view  is  strengthened  by  the 
fact,  that  by  his  pleading  in  the  actions  of  the  plaintifils,  he 
admitted  assets  to  satisfy  their  claims. 

3.  The  defendant  does  not  deny  his  bankruptcy,  neither 
does  he  say  that  he  was  a  bankrupt  at  the  death  of  the  tes- 
tator, and  that  the  same  was  known  to  him,  but  contents 
himself  with  denying  the  allegation  that  he  has  no 
property  beyond  what  is  exempted,  and  does  not  say  that  he 
has  property  enough  to  pay  the  debts  of  the  plaintiffs  who 
are  entitled  to  execution  de  bonis  propriis. 

4.  The  return  is  further  defective  in  this ;  it  does  not  set 
forth  the  nature  or  dignity  of  the  debts  paid  by  him,  or  the 
dates  at  which  he  paid  them,  that  is,  whether  before  or  after 
the  judgments  of  plaintiffs.  It  does  not  appear  that  the 
defendant  filed  his  vouchers  with  the  return,  so  as  to  enable 
the  Probate  Judge  to  pass  on  them,  or  that  he  has  passed 
on  them. 

On  these  pleadings  the  Probate  Judge  overruled  the  de- 
murrer which  was  assumed  to  have  been  filed  to  the  answer 
and  dismissed  the  action,  from  which  judgment  the  plaintiffs 
appealed.  The  Judge  in  the  Superior  Court  reversed  the 
order  of  the  Probate  Judge,  and  remanded  the  case  to  him 
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to  proceed  thereiu  aooording  to  law,  without  however  giving 
any  particiilar  direction  as  to  how  he  should  proceed.  From 
this  judgment  the  46fendant  appealed  to  this  Court.  The 
facts  which  appear  to  us  upon  the  pleadings  may  be  sum- 
marily stated : 

The  defendant  qualified  as  executor  in  March,  1869,  be 
delayed  for  over  six  years,  and  until  after  this  action  was 
brought  against  him,  to  make  any  inventory  or  return  of 
any  sort,  and  then  makes  an  imperfect  and  uncertain  one. 
He  impliedly  admits  that  he  has  personal  property  of  the 
testator  which  he  has  not  returned,  and  that  his  own  prop- 
erty is  not  sufficient  to  pay  the  debts  upon  which  the  plain- 
tiffs  have  recovered  judgments,  and  for  which  he  is  person- 
ally liable. 

While  poverty  or  even  insolvency  is  not  of  itself  a  suf- 
ficient ground  for  removing  an  executor,  especially  when 
the  insolvency  existed,  and  may  be  supposed  to  have  been 
known  to  the  testator  at  the  making  of  the  will,  or  before 
his  death,  yet  insolvency,  whether  known  to  the  testator  or 
not,  coupled  with  a  continued  disregard  of  duty,  even  if 
not  fraudulent,  but  merely  ignorant  or  negligent,  certainly 
shows  that  the  trustee  is  unfit  for  his  office,  that  the  inter- 
ests of  his  cesiuis  que  trust  are  not  safe  in  his  hands,  and  that 
he  ought  to  be  removed  or  at  least  required  to  give  such  a 
bond  as  will  fully  protect  the  interests  of  all  having  inter- 
ests in  the  property  in  his  hands..  We  concur  with  the 
Judge  of  the  Superior  Court  in  reversing  the  order  of  the 
Probate  Judge,  but  think  he  should  have  given  the  latter 
particular  directions  how  to  proceed  upon  the  matter  imme- 
diately in  controversy. 

There  remains  one  question  which  we  ought  to  pass  on, 
which,  as  it  is  not  made  in  the  pleadings  and  was  not  so 
distinctly  presented  on  the  argument  as  to  attract  our  atten- 
tion, might  have  escaped  it,  if  we  had  not  been  reminded  of 
it  by  counsel  afterwards ;  it  is  as  to  the  jurisdiction  of  the 
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Probate  Judge  in  the  premises.  The  act  of  1868,-'(J9,  ch. 
113,  §  90,  (Bat.  Rev.,  ch.  45,  §  141)  ailthorizes  any  surety 
on  the  bond  of  an  executor,  &c.,  who  is  in  danger  of  sustain- 
ing loss,  to  petition  in  the  Probate  Court  for  the  removal  of 
the  executor,  &c.  But  there  is  no  act  of  assembly  that  I 
am  aware  of  which  expressly  gives  the  Probate  Judge  power 
to  remove  an  executor,  &c.,  on  the  application  of  any  other 
person  such  as  a  legatee  or  creditor,  &c. 

Before  the  constitution  of  1868,  the  Courts  of  Equity 
alone  had  that  jurisdiction.  If  the  Probate  Courts  now 
have  it,  it  can  only  be  as  contained  in  the  grant  of  the 
power  to  grant  letters  testamentary,  &c.,  and  to  audit  the 
accounts  of  executors,  Ac.,  in  the  constitution  of  1868  (Art. 
IV,  §  17)  or  as  it  may  be  implied  from  the  act  of  1868-'9 
above  cited. 

If  the  question  were  entirely  res  nova  it  might  admit  of 
some  doubt.  The  power  to  grant  letters  testamentary  does 
not  necessarily  imply  the  power  to  revoke  them.  The  two 
powers  may  be  and  have  often  if  not  usually  been  assigned 
to  distinct  Courts.  It  is  however  a  reasonable,  if  not  a  nec- 
essary implication ;  and  the  right  of  a  legatee  or  a  creditor 
to  apply  for  revocation  stands  in  reason  and  convenience 
upon  the  same  footing  with  that  expressly  given  to  a  surety 
of  an  executor  by  the  act  of  1868,-'9.  The  opinion  of  the 
Court  in  Hunt  v.  Sneed,  64  N.  C,  180,  delivered  by  Dick, 
J.,  does  not  clearly  state  the  point  or  the  reason  for  the  de- 
cision. It  seems  to  put  the  jurisdiction  in  this  particular 
case  upon  the  ground  that  it  is  implied  from  the  jurisdic- 
tion given  by  the  constitution,  (Art.  IV,  §  17.  The  decision 
however  was  positively  in  point. 

The  printed  report  of  the  case  does  not  show  in  what 
character  the  plaintiff  sought  to  require  an  additional  bond 
from  the  defendant,  or  his  removal.  We  have  examined 
the  transcript  of  the  record  filed  in  this  Court,  and  it  ap- 
pears that  the  plaintiff  was  not  a  surety  of  the  defendant 
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(who  had  married  the  feme  executrix  of  Bullock,  and  had 
given  bond  as  required  by  the  act  of  1868,-'9,  Bat  Bev,^ 
ch.  45,  §  1870  ^^^  ^^  ^  legatee  under  the  will  of  Bullock, 
the  testator  of  defendants.  The  question  of  the  jurisdic- 
tion of  the  Probate  Judge  in  such  a  case  was  squarely 
raised,  and  it  was  the  only  question  in  the  case. 

The  opinion  of  the  Court  says:  ''The  proceedings 
against  the  defendants,  &c.,  were  properly  commenced  before 
said  Judge  of  Probate.  His  powers  in  this  respect  are  de- 
rived from  the  Constitution  and  the  Code  of  Civil  Proce- 
dure, and  the  act  of  1868,-'9  only  sets  forth  the  forms  of 
proceeding,"  &c.  Before  the  passing  of  said  act  he  (the 
Probate  Judge)  had  the  power  to  require  the  defendants  to 
♦  *  ♦  give  a  new  bond  with  sufficient  sureties,  or  be  re- 
.moved  from  office,"  Ac. 

The  Court  affirmed  the  judgment  requiring  the  defen- 
dant to  give  bond  or  to  be  removed,  thus  directly  affirming 
the  original  jurisdiction  of  the  Probate  Judge.  The  only 
other  case  bearing  on  this  point  that  I  am  aware  of  is  that 
of  Neighbors  v.  HarrUin,  78  K  C,  42.  That  was  an  applica- 
tion to  a  Probate  Judge  by  a  creditor  as  in  this  case,  to  re- 
quire an  executor  to  give  bond  or  be  removed.  The  ques- 
tion of  jurisdiction  was  not  made.  The  Court  in  its  opin- 
ion assumed  that  it  had  been  settled  in  Hunt  v.  Sneedy  and 
we  take  it  that  it  has  been  settled  by  that  decision  and  the  ac- 
quiescence of  the  profession  in  favor  of  the  jurisdiction  of 
the  Probate  Judge. 

The  judgment  of  the  Superior  Court  is  affirmeed  with 
this  addition, — the  Probate  Judge  is  directed  to  require  that 
the  defendant  shall  within  reasonable  time  to  be  fixed  by 
the  Probate  Judge  give  a  bond  with  sureties,  in  a  sufficient 
amount,  conditioned  for  the  proper  administration  of  the 
estate  of  the  testator,  King,  or  on  default  by  defendant  to 
give  such  bond,  shall  revoke  his  letters  testamentary,  and 
appoint  an  administrator  de  bonis  non,  cum  testamenio  annezOf 
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and  requite  ttotti  him  a  ptopw  bond.    The  ^aaa  is  rettMOided. 
Let  this  opinion  be  certified. 
No  Error.  Judgment  affirmed. 


W.  B.  FURR  and  others  v.  ALFRED  BROWER,  Adm'r,  and  others. 
Administrator^-lfegUgence-'Confederate  Money. 

1.  It  is  not  negligence  in  an  administrator  to  seU  slaves  for  division  in 
March,  1861,  under  an  order  of  Court  in  an  ex  parte  proceeding  in- 
stituted to  that  end  hy  the  administrator  and  distributees. 

2.  Where,  after  such  a  sale,  the  guardian  of  the  distributees,  who  were 
infants,  commenced  a  suit  against  the  administrator  for  the  funda 
arising  therefrom,  and  in  April,  1868,  obtained  a  judgment,  the  ad- 
ministrator was  justified  in  collecting  the  purchase  monej  in  con- 
federate currency,  such  being  the  only  circulating  medium ;  and 
the  receipt  of  the  guardian  for  the  same  after  its  payment  into 
Court,  is  a  complete  discharge  of  the  adminiiitrator. 

{Purvis  V.  Jackson^  69  N.  C.  474,  cited,  distinguished  and  approved.) 

Civil  Action  on  an  Administration  Bond,  tried  at 
Tall  Term,  1877,  of  Moore  Superior  Court,  before  Sey- 
mour, J, 

The  parties  waived  a  jury  trial  and  the  Court  foand  the 
facts: — ^The  defendant,  Brower,  administered  upon  the 
estate  of  Upshur  Furr  who  died  intestate  in  1858,  and  exe- 
cuted a  bond  with  the  other  defendants  as  sureties.  The* 
plaintiffs  are  the  next  of  kin  and  distributees  of  the  intes- 
tate whose  estate  was  worth  $4500  according  to  the  inven- 
tory of  the  defendant.  The  administrator  sold  the  personal 
property,  except  the  slaves,  on  the  23d  of  November,  1858, 
the  proceeds  of  which  paid  the  debts  of  his  intestate.  On 
the  2d  of  March,  1861,  he  sold  the  slaves  for  $2040,  upon 
six  months  credit  by  virtue  of  an  ord6r  obtained  in  an  ex- 
parte  petition  of  the  administrator  and  the  distributees,  the 
plaintiffs,  who  were  minors  and  represented  by  a  guardian 
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ad  litem,  for  the  purpose  of  a  diridion ;  and  at  July  Term, 
1862,  of  the  County  Court,  Noah  Richardson  was  appointed 
guardian  of  the  plainti£&  and  filed  a  petition  against  the 
defendant  for  an  account  and  settlement  'An  account  was 
taken  and  the  sum  of  $1754.13  found  to  be  due  the  plain- 
tiffs, and  a  report  of  the  same  was  confirmed  and  judgment 
entered,  at  April  Term,  1863,  of  said  Court.  On  the  28th 
of  April,  1863,  the  following  entry  was  made  on  the  execu- 
tion docket  of  said  Superior  Court,  in  the  case  df  Richard- 
son, guardian,  &c.,  against  Brower,  administrator,  &c., — 
"  Paid  into  office  in  confederate  money  '*  (the  amount  due 
the  plaintiffs)  and  on  the  9th  of  May,  1868,.  the  following 
entry  :*— **  Received  by  A.  N.  McNeill,  clerk  (said  sum)  in 
confederate  money  in  ftill  of  the  amount  paid  in  by  the 
administrator,'*  signed  by  the  guardian ;  which  sum  was 
actually  paid  in  by  the  administrator  and  received  from 
the  clerk  by  the  guardian  according  to  said  entries.  The 
defendant  sometime  previous  to  April  28th,  1863,  collected 
the  notes  due  him  as  administrator  in  confederate  money ; 
and  was  allowed  to  retain  |80.27  of  the  said  amount  found 
due  to  meet  some  outstanding  claim,  which  sum  not  having 
been  used  by  him  was  paid  into  the  clerk's  office  in  Novem- 
ber, 1875,  for  the  use  of  the  plaintiffs. 

His  Honor  held  that  the  administrator  was  not  chargeable 
with  any  fault  or  negligence  in  selling  the  slaves  in  1861, 
and  that  he  acted  properly  in  collecting  the  notes  taken  for 
the  payment  of  the  slaves,  especially  in  view  of  the  fact 
that  a  suit  was  pending  against  him  by  the  guardian  of 
plaintiffs  for  an  account  and  settlement,  and  that  he  was 
accountable  only  for  the  confederate  money  actually  received 
by  him.  He  ftirther  held  tht^t  the  judgment,  payment  into 
Court,  and  the  receipt  of  confederate  money  by  the  guar- 
dian in  May,  1863,  were  a  complete  discharge  of  the 
administrator  and  his  sureties.  Judgment.  Appeal  by 
plaintiffs. 
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Mr.  John  Manningy  for  plaintiffs. 

M(89rs.  N.  McKay  and  Merrimon^  FvUer  ^  A^he  for 
defendants. 

Rodman,  J.  Ttie  plaintiffs  contend  that  the  defendant 
was  negligent  in  this : 

1.  That  on  the  2d  of  March,  1861,  he  sold  the  two  slaves 
which  he  held  as  administrator  of  their  father  in  trust  for 
them.  We  attach  no  importance  to  the  fact  that  the  sale 
was  made  under  an  order  of  the  County  Oourt ;  such  orders 
were  almost  of  course  on  the  petition  of  an  administrator ; 
nor  to  the  fact  that  the  plaintiffs,  then  infants,  represented 
by  their  guardian  appointed  by  the  Court  ad  litem  were 
co-petitioners  with  the  administrator.  In  those  days  and 
perhaps  now»  guardians  ad  litem  were  the  mere  nominees 
of  the  administrator  and  gave  no  real  protection  to  their 
wards.  The  suit  was  but  a  form,  and  if  the  administrator 
80  pleased,  a  form  to  cover  a  fraud.  There  is  however  no 
appearance  of  any  fraudulent  purpose  in  this  case.  Suppos- 
ing the  sale  to  have  been  altogether  the  act  of  the  admin- 
istrator, it  does  not  appear  to  have  been  imprudent,  much 
less  negligent  or  fraudulent  It  was  not  inconsistent  with 
a  fair  purpose  and  honest  judgment  to  suppose  it  advisable 
even  as  early  as  March,  1861,  to  sell  slaves. 

2.  That  the  administrator,  some  time  before  the  28th  of 
April,  1863,  collected  the  notes  given  for  the  slaves  which 
fell  due  on  the  2nd  of  September,  1861.  Perhaps  this 
unexplained  might  be  considered  a  culpable  imprudence. 
It  would  depend  on  the  circumstances.  At  July  Term, 
1862,  of  Moore  County  Court,  Richardson  became  guardian 
of  plaintiffs,  and  shortly  thereafter  commenced  a  suit 
iigainst  the  administrator  for  the  fund  in  his  hands.  At 
April  Term,  1868,  he  recovered  a  judgment,  and  on  the 
28th  of  April  the  administrator  paid  into  Court  the  amount 
recovered  (except  a  small  sum  retained  for  a  special  pur- 
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po66  by  leave  of  the  Court  and  afterwards  paid)  which  the 
guardian  received  and  receipted  for. 

This  suit  explains  and  justifies  the  collection  of  the  notes 
in  confederate  currency.  It  does  not  appear  that  the  guar- 
dian offered  to  accept  the  notes.  If  his  petition  was  in  the 
usual  form,  he  demanded  payment  of  what  was  due  in 
money,  and  thus  compelled  the  administrator  to  collect  in 
the  only  money  which  was  then  in  circulation. 

This  case  differs  from  Purvis  v.  Jackson^  69  N.  C,  474 ; 
in  this :  There,  the  plaintiff  refused  to  ratify  the  act  of  the 
clerk  in  receiving  confederate  money,  and  immediately  on 
being  informed  of  it  repudiated  it  Here,  the  guardian  of 
plaintiffs  received  the  money  without  objection,  and  thereby 
ratified  its  receipt  by  the  clerk. 

As  to  the  sum  retained  to  meet  certain  contingent  costs, 
as  it  has  been  paid,  it  is  unnecessary  to  say  anything.  We 
concur  in  all  respects  with  the  Judge  below. 

I^ER  Curiam.  Judgment  afSrmed. 


♦CHARLES   fl.  WILLIAMS  v.  ALEXANDER  and  GREEN  WIL- 
LIAMS, Adm'n. 

Distributive  Share~-Note—Illegality  of  Consideration— Settlement 
of  Estate— Confederate  Currenq/. 

1.  A  note,  executed  by  a  distributee  to  the  administrator  of  an  estate 
and  expressed  on  its  face  to  be  for  money  loaned,  but  which  was  in 
truth  executed  to  secure  money  advanced  in  pari  payment  of  hU  dis^ 
Mbviive  share,  is  not  rendered  illegal  by  the  fact  that  the  money 
was  applied  to  the  purchase  of  a  substitute  with  the  knowledge  of 
the  administrator. 

2.  Where,  in  the  settlement  of  an  estate,  the  administrator  disbursed 
a  much  larger  sum  during  the  war  in  confederate  currency  than  he 
received  during  that  time,  (nearly  the  whole  amount  of  receipts 

*  Smith,  C.  J*  and  Reade  J.  did  not  sit  on  the  hearing  of  this  case. 
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being  before  ttud  fliooe^  the  watO,  and  no  eitplanation  ifl(  giYen  as  to 
whj  or  how  lie  had  in  his  hands  $1000  in  coi^ederate  currency  in 
1874»  which  he  advanced  plaii^tiff  as  part  of  his  distributive  share  : 
It  was  held,  thftt  in  the  settlement  of  his  account  the  administrator 
should  only  be  credited  with  the  actual  value  of  the  confederate 
currency  so  advanced.  ' 
HM  pjifHhet,  that  in  sueh  setUement  the  plaintiff  (distributee)  should 
be  charged  only  wit^h  the  value  of  such  confederate  currency  in  good 
money  as  of  the  date  of  said  advancament. 

Spkcial  Proceeding  for  an  Account  and  Settlement 
commenced  in  the  Probate  Court,  and  heard  on  appeal 
at  Spring  Term,  1877,  of  Person  Superior  Court,  before 
Cbx,  J. 

The  main  facts  appear  in  the  opinion.  In  the  account 
stated,  the  plaintiff  was  charged  with  the  amount  of  a  note 
executed  to  the  defendants  in  1864,  and  to  which  among 
other  items  he  filed  an  exception,  and  insisted  that  the 
money  was  bormwed  to  pay  for  a  substitute  in  the  confed- 
erate service,  and  that  the  consideration  was  therefore 
illegal,  and  that  defendants  knew  this  was  the  purpose  for 
which  the  money  was  used.  His  Honor  overruled  the 
exception,  being  of  opinion  that  the  note  did  not  show  that  a 
loan  was  intended,  but  thatthe  plaintiff  received  the  amount 
as  part  payment  or  an  advancement  on  his  distributive 
share  of  tfie  estate  of  H^^y  wood  Williams  deceased,  and  as  he 
chose  to  take  conJederate  money,  it  was  a  good  payment 
and  the  scale  did  not  apply.  From  which  ruling  the  plain- 
tiff appealed. 

Messrs.  Merrimon,  Fuller  ^  Ashe^^  for  plaintiff. 

Messrs.  J.  W.  Graham  and  L.  C.  Edwards^  for  defendants. 

Bynum,  J.  This  case  under  various  phases  has  been 
before  us  several  times.  See  70  N.  C.  665 ;  71  N.  C,  427  r 
74  N.  C,  1.  An  account  had  been  stated  between  the  par- 
ties, and  a  judgment  thereon  had  been  rendered  against  the 
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^lefendants.  Upon  affidavits  filed,  that  oertain  payments 
made  by  the  administrators  tp  the  plaintiff  on  aocount  of 
his  distributive  share  had  not  been  taken  into  the  accoant, 
the  judgment  was  set  aside  and  the  account  re-opened  to 
the  extent  of  letting  in  those  omitted  payments  and 
the  other  just  credits  specified  in  the  affidavits.  74 
N.  C,  1.  In  restating  the  account  for  that  purpose,  among 
other  things,  the  clerk  allowed  the  defendants,  as  a  credit 
at  its  face  value,  a  note  of  the  following  tenor ; — "  One  day 
after  date  I  promise  to  pay  A.  &  Gt.  Williams,  adm'rs  of 
Haywood  Williams  deceased,  the  just  and  full  sum  of  one 
thousand  dollars,  being  money  loaned  from  the  estate  of 
Haywood  Williams.  Witness  my  hand  and  seal,  this  29th 
of  February,  1864.    Charles  H.  Williams,  seal." 

The  plaintiff  alleged  that  the  money  was  borrowed  to  pay 
for  a  **  substitute "  in  the  Confederate  Army,  which  fact 
was  at  the  time  well  known  to  the  defendants ;  and  that 
the  contract  of  loan  was  therefore  illegal,  and  the  money 
could  not  be  recovered  or  allowed  as  a  part  payment  of  his 
distributive  share  of  the  estate.  He  further  alleged  that  the 
money  was,  to  be  repaid  in  the  same  currency,  and  there- 
fore that  the  note  was  subject  to  scale. 

The  defendants  denied  both  propositions,  and  upon 
proofs  submitted  by  the  parties,  the  clerk  found  that  the 
money  was  not  a  loan,  but  was  received  as  an  advancement 
on  the  plaintiff's  share  of  the  estate.  In  that  we  concur. 
But  the  clerk  also  decided  that  the  note  was  not  subject  to 
scale.  In  that  we  do  not  concur.  For  by  reference  to  the 
account  stated  by  the  defendants  in  the  course  of  these  pro- 
ceedings to  settle  the  estate  of  Haywood  Williams  in  their 
hands,  it  is  seen,  that  of  $95,000  collected,  all  except  less 
than  $6000  was  collected  either  before  or  after  the  war — 
most  of  it  before  the  war  and  of  course  in  good  money — and 
that  of  the  disbursements,  over  $20,000  was  paid  out  dur- 
ing the  war — the  larger  part  in  1863  and  of  course  in  con- 
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federate  money.  Having  reoeived  so  little  and  paid  out  so 
much  confederate  currency,  no  explanation  is  given,  why 
or  how  the  defendants  had  in  hand  still  $1000  more  of 
confederate  money  in  1864  to  advance  to  the  plaintiff  on 
his  distributive  share.  It  is  not  shown  that  this  sum 
advanced  was  a  part  of  the  identical  money,  or  the  same 
currency  collected  for,  and  belonging  to  the  estate.  And  if 
the  estate  had  been  faithfully  administered,  we  do  not  think 
it  could  have  been  the  same. 

For  these  reasons,  and  the  gross  mismanagement  of  the 
estate  of  the  intestate  throughout,  as  is  sufficiently  apparent, 
we  think  the  defendants  should  be  credited  with  only  the 
actual  value  of  the  confederate  money  so  advanced  to  the 
plaintiff.  This  will  be  ascertained  by  applying  the  legisla- 
tive scale.  The  exception  of  the  plaintiff  is  allowed,  to 
the  extent  that  he  is  chargeable  only  with  the  value 
of  the  confederate  bond,  in  good  money  as  of  its  date.  The 
other  exceptions  were  not  insisted  on  in  this  Court 

The  clerk  of  this  Court  will  reform  the  report  in  con- 
formity to  this  opinion  and  the  other  exceptions  which 
were  allowed  by  His  Honor  in  the  Court  below,  and  judg- 
ment will  be  rendered  accordingly.  The  clerk  will  be 
allowed  live  dollars  for  reforming  the  report.  The  plaintiff 
having  sustained  the  main  exception  will  recover  his  costs. 
Judgment  is  reversed,  modified  and  rendered  here  for  the 
plaintiff. 

Per  Curiam.  Judgment  accordingly. 


JOHND.  WILLIAMS  and  others  v.  E.  W.  WOOTEN,  AdmV. 
Administrator—Settlement  of  Estate— Evidence. 

Upon  the  trial  of  an  issue  as  to  whether  an  administrator  had  certain 
notes  and  accounts  against  the  estate  of  his  intestate  at  the  time  he 
rfnHered  his  account,  and  whether  the  fund  in  his  hands  was  applied 
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to  their  payment ;  Held,  that  the  testimony  of  a  witness  that  ^^he 
had  seen  the  notes  and  accounts  due  the  administrator  but  they  are 
not  on  file,"  was  not  admissible,  the  notes  and  accounts  not  being 
produced  and  there  being  no  evidence  of  their  loss  or  destruction 
or  that  search  had  been  made  for  them. 

Civil  Action,  tried  at  Spring  Term,  1878,  of  Bladen 
Superior  Court,  before  Eure^  J. 

In  1866  Isaac  Wright  died  and  in  or  about  the  same 
year  H.  A.  Monroe  became  his  administrator,  and  gave 
bond  with  the  plaintiffs  as  his  sureties.  In  the  fall  of 
1874  Monroe  died  and  the  defendant  became  his  ad- 
ministrator. Before  the  death  of  Monroe,  viz.,  on  the 
21st  of  March,  1874,  he  returned  to  the  Probate  Court  an 
account  of  his  administration  of  Wright's  estate  in  which 
he  charged  himself  with  $709.80  received  from  the  estate, 
and  credited  himself  with  disbursements  and  commissions 
to  the  amount  of  $432.15,  thus  apparently  admitting  him- 
self a  debtor  to  the  estate  in  $277.65.  On  the  same  day 
however,  and  probably  at  the  same  time,  he  filed  in  the  of- 
fice of  the  Probate  Court  a  statement  to  the  effect  that  cer- 
tain debts  had  been  presented  to  him  as  administrator,  which 
remained  unpaid  in  consequence  of  his  having  no  assets 
applicable  to  them.  The  debts  are  described  as :  (1)  Judg- 
ment in  favor  of,  &c.,  $8201.93 :  (2)  Judgment  in  favor  of, 
&c:,  $610.00 :  (3)  Account  due  George  Tait,  $29.05.  (4) 
Note  due  N.  &  C,  $ — ,  on  which,  suit  has  been  entered. 
$1000  on  accounts  and  notes  due  H.  A.  Monroe." 

After  the  death  of  Monroe,  one  Whitted  qualified  as  ad- 
ministrator de  bonis  non  of  Wright,  and  upon  his  threatening 
to  sue  the  plaintifis  as  sureties  upon  the  administration 
bond  of  Monroe,  they  paid  him  the  sum  of  $277.65  appa- 
rently owing  by  him  to  the  estate  of  Wright.  This  action 
is  brought  to  recover  that  sum  with  interest  from  the  estate 
of  Monroe.  At  the  trial  by  consent  of  parties,  the  only 
issue  submitted  to  the  jury  was :    **  Did  Monroe  have  notes 
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and  aeoounto  ogaiost  the  eiftat^  of  Wright  to  the  amount  of 
$277.65  at  the  thne  he  rendered  his  aooonnts,  and  was  that 
sum  applied  to  pay  them?" 

To  prove  that  Monroe  had  such  notes,  &c.,  the  defendant 
introduced  R.  H.  Lyon  as  a  witness  who  testified,  *'  that  he 
had  seen  the  notes  and  accounts  due  Monroe,  but  they  are 
not  on  file."  The  plaintiflf  objected  to  this  testimony,  but 
it  was  received  and  the  jury  found  in  the  aflBirmative  upon 
the  issue,  and  the  Court  gave  judgment  against  the  plain- 
tiffs, from  which  they  appealed. 

Mr.  T.  H.  SiiUoUy  for  plaintiffs. 

Messrs.  C.  C.  Lyon^  and  J.   W.  Hinsdale,  for  defendant. 

Rodman,  J.  (After  stating  the  case  as  above.)  The  fourth 
item  in  the  paper  filed  by  Monroe  with  his  accounts  and 
which  is  the  clause  relied  on  by  the  defendants  is  unintel- 
ligible or  equivocal  in  the  transcript  of  the  record  sent  to 
us.  But  taking  it  most  favorably  for  the  defendant,  and  in 
connexion  with  the  evidence  of  Lyon,  it  is  not  sufficient  to 
prove  that  there  were  debts  owing  to  Monroe  by  Wright 
to  which  he  might  lawfully  apply  the  sum  in  his  hands. 
Taking  it — which  is  the  natural  and  most  favorable  con- 
struction for  the  defendants — that  the  judgments  spoken  of 
were  recovered  against  Wright  in  his  lifetime^  the  assets  in 
Monroe's  hands  were  applicable  to  those  judgments  and  not 
to  the  notes  which  Monroe  held,  if  he  held  any,  and  the  ad- 
ministrator de  bonis  non  of  Wright  was  entitled  to  recover 
the  assets  in  Monroe's  hands  for  the  purpose  of  applying 
them  in  that  way.  The  evidence  of  Lyon  as  to  the  notes 
and  accounts  was  incompetent ;  they  were  not  produced  and 
there  was  no  evidence  of  their  loss  or  destruction,  or  that 
any  search  had  been  made  for  them.  Lyon  does  not  say  that 
he  knew  the  handwriting  of  Wright,  or  that  the  notes  were 
in  fact  signed  by  him ;  the  utmost  that  can  be  iairly  inferred 
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•from  his  testimony  is  that  he  saw  certain  writings  purport- 
ing to  be  notes  of  Wright,  but  the  amounts  he  does  not 
istate ;  and  that  he  saw  certain  writings  purporting  to  be  ac- 
counts against  Wright,  but  he  does  not  say  that  they  were 
in  feet  owing  by  Wright^  Or  to  whom  they  were  owing  if 
to  any  one. 

As  the  defendant  became  administrator  of  Monroe  after 
July  1869,  the  only  effect  of  a  judgment  against  him  would 
be  to  ascertain  the  debt.  There  was  error  in  the  proceed- 
ings below,  the  judgment  is  reversed  and  there  will  be, a 
new  trial. 

Error.  Venire  de  novo. 


•  W.  H.  WILLIAMS  and  others  v.  ALEXANDER  and  GREEN  WIL- 
LIAMS, Adm'rs. 

Adminisirators^Negligenee. 

.  As  a  legal  proposition,  it  is  not  the  duty  of  an  administrator  here  ta 
take  out  letters  of  administration  in  another  State  in  all  cases  where 
a  debt  there,  may  be  due  the  intestate ;  but  his  dutioF,  as  those  of 
aU  other  trustees,  must  be' determined  by  the  exigencies  of  each 
case ;  and  where  no  attempt  of  any  kind  was  made  to  coUeot  a  bond 
on  a  solvent  non-resident  Uving  in  an  adjoining  county  in  Virg^ia 
about  a  day's  journey,  by  private  conveyance,  from  the  residence  of 
the  administrator,  and  where  no  excuse  except  the  non-residence  of 
the  debtor  is  given  for  such  deUnquency  by  the  administrator,  he  is 
guilty  of  such  negligence  as  will  render  him  liable  for  the  uncol- 
lected portion  of  the  debt. 

'{Helnu  V.  Saunders,  8  Hawks  568  ;  Plummer  v  Brandon,  5  Ire.  Eq.  190 ; 
Oovem&r  v.  Williams,  3  Ire.  152 ;  Sanders  v.  Jones,  8  Ire.  Eq,  246 ; 
Riddick  v.  Moore,  65  N.  0.  882;  Abrams  v.  Cureton,  74  N.  0.  628, 
cited,  commented  on  and  approved.) 


*Smith  C.  J.  and  Reade  J.  did  not  sit  on  the  hearing  of  this  case. 
27 
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Special  PKOc^Bjoua  b6»rd  on  f^ppeal  Hi)  FaU  T^imi  1377t 
of  ?«I^8PH  Superior  Coiirt,  bafofe  Bu:flon^J^ 

TliQ  &Qto  paQ^0?^y  to  ivu  under^toiidipg  of  th9  poiwt^ 
46Q|d94  «|r«  ^n^bodi^  io  tlia  opipipn  of  t^  CQart,. 

Messrs.  Merrimon^  FvUer  ^  Ashe^  for  plaintiff. 
Mr.  Lp  (X  Eivx/turis^  £pr  defendant 

Bykum»  J.  This  was  a  special  proceeding  b<^[un  ixx  the 
Pn>b|it%  Ckm^tof  Person  oQunty  by  tt|§  ne^^  of  kip  and 
^listributeeB  of  Haywood  Williams  deceased  against  the 
^dininistretors  of  the  estate  for  an  account  and  settlement 
It  was  referred  to  John  W.  Cunningham,  Esq.,  to  take  and 
43tate  the  account,  and  iktB  ease  comes  up  upon  the  ruling 
^f  His  Honor  below,  upon  exceptions  to  the  report  of  the 
referee,  taken  by  ihe  d^ndants. 

First  Exception :  The  referee  charged  the  defendants  with 
the  sum  of  $8,217*99  pjrinpipal  moneiy,  being  a  balance  on 
account  of  bonds  turned  over  to  them  by  Q.  D.  Satterfield, 
surviving  partner  of  Satterfield  &  Williams.  It  was  alleged 
by  the  plaintiffs  th^t  Uie  firm  of  Satterfield  &  Williams 
was  indebted  to  the  intestate  in  the  sum  of  $18,360.06  and 
that  the  defendants,  instead  of  eolleeting  the  money,  re- 
ceived in  satisfaction  of  the  debt  $18,360.06  in  bonds  and 
notes,  of  which  $10,142.07  has  been  collected,  leaving  the 
above  allowed  balance  of  $8,217.99  uncoUeoted*  It  was 
denied  by  the  defendants  that  they  reeeived  the  notes  and 
bonds  in  satisfaction  of  the  debt,  and  it  was  alleged  by 
them  that  they  received  the  said  evidences  of  debt,  as  the 
agents  of  the  surviving  partner  of  the  company,  to  aid 
him  in  collecting,  and  to  apply  in  extinguishment  of  the 
debt,  so  much  thereof  as  they  could  collect  Upon  this 
issue  each  party  produced  evidence  before  the  referee,  and 
his  finding  thereon  was  as  above  indicated.  This  finding 
was  affirmed  by  the  Judge  on  appeal  and  the  exception 
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disallowed.  We  htve  reviewed  the  evidence  and  am  saiicK 
fied,  as  the  referee  and  Judge  were«  that  Ul^  adwiUBtiE^fl9^ 
leceired  the  notes  ami  bonds  in,  discharge  of  the  ddM»  9J^> 
are  preperly  ehargieable  with  the  sum  of  $8|217.99  priiioir 
paU  with  inteirest  theceon  as  reported  hj  tjUe  s^fi^ne^  Thi0» 
exiceptioii  ia  therefore  disallowed. 

Second  Mceeptum:  The  referee  cbajrged  ib^  ^elmdanta 
with  the  sum  of  $809  and  interest  on  ftecoyi^t  of  ai^  uoeol^ 
lected  note  due  the  estate  of  the  intestate  by  Willifim  A: 
Jasoee  Robertson.  Upon  this  esiLceptioii  tlm  &cto  foundr 
are,  that  there  came  into,  the  hands  ef  the  admjiiistratora  9i 
bond  for  $1088  belonging  to  their  intestatei  Saywood 
Williams,  which  lie  derived  by  the  sale  of  a  trf^et  of  land 
to  William  Robertson*  On  this  bond,  the  said  William 
was  principal,  and  his  iather,  James  Robei*tsons  was  s^sety* 
At  the  death  of  the  intestate  the  priDcipal  w^  iosolventi 
but  the  surety  was  good,  though  he  resided  in  HaU&x 
county,  Virginia,  and  remained  solvent  until  the  emanoir 
pation  of  the  slavea.  The  administrators  obtained  judg*^ 
ment  against  William  Robertson  ^nd  sold  the  land  for 
which  the  note  was  given  for  $271.(H)^  but  jxiade  90  e£E6rfc 
to  collect  the  debt  out  of  the  surety  in  Virginia.  The  per 
feree  charged  the  administrators  with  the  uncollected  bal- 
anee  of  the  note,  but  upon  appeal  the  Judge  disallowed 
this  charge^  upon  the  gi*ound  that  the  debtor  b^ing  a  non- 
resident, though  solvent,  in  law  the  administrators  were 
not  chargeable ;  and  he  allowed  this  exception.  This  was 
error. 

An  administrator  is  certainly  bound  to  as  much  dili- 
gence in  collecting  the  assets  of  his  intestate  which  came  to 
bis  bands  in  this  State,  as  a  prudent  and  careful  person  would 
exercise  in  the  management  of  his  own  business,  and  this,^ 
whether  the  debtor  lives  in  one  State  or  another.  Mere 
non-residence  of  the  debtor,  of  itself,  is  not  a  discharge 
from  liability;  and  that  is  all  that  is  here  alleged  in  ex- 
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cuse.  Geographically,  we  know  that  Halifax,  Virginia,  is 
an  adjoining  county  to  Person,  the  residence  of  the  admin- 
istrators, and  but  a  short  distance  off;  yet  the  bond  was 
not  even  presented  for  payment,  to  the  only  solvent  obligor, 
and  no  attempt  of  any  kind  was  made  to  collect  the  debt 
from  him.  It  is  not  alleged  that  the  debt  could  not  be 
collected  without  suit.  If  it  could  have  been  collected 
without  suit,  it  was  the  duty  of  the  administrators  to  col- 
lect it.  Supposing  it  could  not  be  so  collected,  it  is  not 
alleged  that  the  defendants  tried,  or  were  unable  to  give 
bond  and  take  out  letters  of  administration  in  Virginia. 
It  is  no  defence  to  say,  it  was  as  much  the  duty  of  one  of  the 
next  of  kin  to  administer  in  Halifax,  Virginia,  as  of  the  de- 
fendants. It  does  not  appear  that  the  next  of  kin  knew  of 
the  existence  of  the  bond,  and  there  is  no  evidence  that  it 
was  tendered  to  them  for  that  purpose. 

Whether  administrators  in  this  State  should  take  out 
letters  of  administration,  or  try  to  do  so,  in  the  State  of  a  non- 
resident debtor,  must  depend  upon  the  circumstances  of 
each  case.  In  Sdme  v.  Saunders^  3  Hawks,  563,  it  was 
held  to  be  the  duty  of  an  executor  in  this  State  to  take  out 
latters  testamentary  in  another  State,  for  the  purpose  of 
suing  for  a  debt  due  there,  if  the  interests  of  the  estate 
which  he  represented  required  it ;  and  in  determining  this 
latter  point,  the  magnitude  of  the  debt,  the  solvency  of  the 
debtor,  the  distance  and  probable  expense,  were  to  be  con- 
sidered. An  omission  to  do  so  when  necessary,  was  held  to 
be  a  devastavit. 

The  same  rule  of  diligence  and  good  faith  applies  to 
administrators  as  to  executors,  notwithstanding  the  some- 
what fanciful,  rather  than  reasonable  distinction,  which  has 
sometimes  been  drawn  between  the  duties  of  executors  and 
administrators  in  this  respect  In  point  of  fact,  we  know, 
that  the  will  of  a  resident  of  one  State  will  not  be  admitted 
to  probate  and  letters  testamentary  be  granted  in  another 
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Btate,  unless  the  executor  will  give  there,  an  administration 
bond,  just  as  administrators  are  required  to  do.  3o  that 
there  can  ordinarily  be  no  more  difficulty  in  the  way  of  an 
administrator  collecting  a  debt  of  the  intestate  in  another 
State,  than  of  an  executor. 

Flummer  v.  Brandon,  5  Ire.,  Eq.  199 ;  Governor  v.  Wil- 
Uams,  3  Ire.,  152;  and  Saunders  y.  Jones,  S  Ire.,  Eq.,  246, 
have  been  cited  as  opposed  to  our  decision  in  this  case,  but 
they  are  not  so.  The  bond  in  question  came  into  the  hands 
of  the  administrators  as  a  part  of  the  intestate's  assets  here, 
at  the  place  of  his  domicil.  The  legal  title  to  it  was  vested 
in  the  administrators,  and  imposed  upon  them  a  trust, 
which  could  be  discharged  only  by  reasonable  diligence  isind 
discretion  in  collecting  and  disposing  of  the  effects  of  the 
estate.  Their  endorsement  would  have  conveyed  the  legal 
title  to  the  endorsee,  either  for  the  purpose  of  collection  for 
the  estate,  or  for  the  benefit  of  the  purchaser  {Riddick  v. 
Moore,  65  N.  C,  382)  as  it  came  into  their  hands  long  prior 
to  the  adoption  of  the  Code,  and  its  exposition  in  the  case  of 
Abrams  v.  Cureion,  74  N.  C,  523,  as  to  the  right  of  an 
assignee  to  bring  a  suit  in  his  own  name. 

As  a  legal  proposition,  it  is  not  the  duty  of  an  adminis- 
trator here,  to.  take  out  letters  of  administration  in  another 
State,  in  all  cases,  where  a  debt  there  may  be  due  the  intes- 
tate ;  but  his  duties,  as  those  of  other  trustees,  must  be 
determined  by  the  exigencies  of  each  case.  As  no  attempt 
of  any  kind  was  made  to  collect  this  bond  on  the  solvent 
non-resident,  although  he  resided  in  an  adjoining  county  . 
in  Virginia,  probably  not  more  than  a  day's  journey  by 
private  conveyance,  and  as  no  excuse  other  than  his  non- 
residence  has  been  given  for  the  delinquency,  the  adminis- 
trators are  chargeable  for  so  much  of  the  bond  as  is  un- 
collected. 

The  last  exception  which  we  have  been  discussing  comes 
before  us  on  the  appeal  of  the  plaintiffs,  and  more  properly 
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fibcmM  be  disposed  df  in  tb^  ne)ct<»i5e  l>etwe6b  tbe  same 
parti^^  but  we  hate  foondit  CnoBt  eonyenlent  to  decide  it  in 
MDneekloti  ^tb  the  exceptix>n  c^  the  defetidatlti  beretn- 
hetifite  di^ooed  of. 

Hid  Honor  erred  in  allowing  tbe  ImA  exception ;  and  in 
that  be  is  reversed.  Tbe  report  of  tbe  teferee  is  tK>nftmied 
in  all  tbingB,  and  judgment  will  be  rendered  bere  accord- 
ingly. 

Rror. 

Pbe  OuaiAM.  Judgment  accordingly. 

NoTi. — ^In  a  case  between  the  same  parlies  at  this  term  :^— 

BTKim,  J.  This  cade  is  the  appeal  of  the  plaintiffs  to  tbe 
ruling  of  tbe  Court  below  allowing  an  exception  taken  by 
the  defendants  to  tbe  report  of  tbe  referee  to  take  and  state 
an  account  of  tbe  estate  of  Haywood  Williams  deceased 
which  went  into  the  hands  of  tbe  defendants.  The  referee 
<^barges  tbe  administrators  with  the  uncollected  balance  of 
A  note  of  $1088  which  the  intestate  held  upon  William 
and  James  Robertson,  upon  exception  by  tbe  defendants, 
fiis  Honor  below  allowed  the  exception  and  the  plainti& 
appealed  to  this  Court.  We  have  discussed  and  passed 
npon  this  exception  in  the  other  branch  of  this  case  at  the 
present  term  of  the  Court  and  for  the  reasons  there  stated 
we  disallow  tbe  exception  and  confirm  the  report  of  the 
refeiree.  His  Honor  erred  in  allowing  it,  and  his  judgment 
thereon  is  reversed  and  judgement  is  here  given  according 
to  the  report. 

Error.  Revetted. 
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state  ex  rel.  S.  £.  BRATTON  and  others  v.  E.  C.  DAVIDSON  and 

others. 

Settlement  of  tstates—^wrisdietion. 

1.  Under  the  oonstitation,  art  IV  §  12,  and  the  acts  of  1876-7,  ch.  241 
%  9,  the  Superiotr  Court  in  tenn  time  has  original  jarisdiotioto  to 
hear  oomftehits  against  executors  and  administrators*  demanding 
an  account  of  their  dealings  and  a  settlement  with  the  legatees  or 
distribtitees. 

-2.  Where  An  administrator  fails  to  exhibit  hi  Conn  his  final  ace<mht 
nt  the  end  of  tmo  yealfs  from  his  qualfficatioa,  the  distributeee  m^ 
bring  suit  upon  his  bond  to  a  regular  t^rm  of  the  Superior  Ckwrt, 
alleging  soch  failure  as  a  breach,  and  calling  for  an  account  with- 
out first  seeking  the  account  in  the  Probate  Court, 

K^H^UgT.Foardy  64  N.  C.  710;  Botdland  v.  Thompson,  &i  N.  C,  110, 
cited  and  approved.)    See  Haywood  v.  Haywood,  ante,  42. 

€rnL  Action  tried  at  Spring  Term,  1878,  of  MecklMT- 
B0itG  Superior  Court,  before  Ckxc^  J. 

This  was  an  action  upon  an  administration  bond,  in 
wbicfa  a  breach  of  the  bond  was  alleged  by  reason  of  a 
failure  on  the  part  of  defendant  administrator  to  exhibit 
his  final  account  in  the  Probate  Oourt  of  the  administration 
of  his  intestate's  estate,  although  more  than  two  years  had 
elapsed  since  his  qualification  as  such ;  and  of  his  failure 
to  pay  over  to  plaintifiEs  the  portion  of  said  estate  due  them, 
mie  demand  was  for  an  account,  and  for  judgment  upon  the 
bond  for  the  amount  ascertained  to  be  due.  The  defendant 
^murred  to  the  complaint  and  assigned  as  cause,^-4hat  the 
Probate  Court  had  exclusive  original  jurisdiction  of  \Sm 
proceedings,  and  the  complaint  did  mmk  allege  that  defen- 
daht  failed  to  execute  the  trust  and  obey  the  lawful  orders 
of  said  Oourt  t>r  any  other  Court  touching  the  administtiEi^ 
tion  of  said  estate.  His  Honor  otei^Hiled  the  demurred 
With  leave  to  unst^r  over,  and  referred  th6  case  to  the  clerk 
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to  state  an  account,  &c.,  from  which  ruling  the  defendant- 
appealed. 

Messrs.  Wilson  ^  Son^  for  plaintiflfe. 
Messrs.  Shipp  ^  Bailey y  for  defendants. 

Bynum,  J.  By  the  12th  Section  of  Article  IV,  of  the^ 
<5onstitution  as  amended  by  the  convontion  of  1875,  a  new- 
distribution  of  the  judical  powers  of  the  Courts  is  provided 
for,  and  it  is  there  declared  that  the  ''general  assembly 
shall  allot  and  distribute  that  portion  of  this  power  and 
jurisdiction,  which  does  not  pertain  te  the  Supreme  Courts 
among  the  other  Courts  prescribed  in  this  constitution,  or 
which  may  be  established  by  law,  in  such  a  manner  as  it 
may  deem  best."  This  amendment  has  wrought  the  most 
important  change  in  the  constitution,  as  it  relates  to  the 
judiciary  system,  and  puts  all  the  Courts  inferior  to  the 
Supreme  Court  without  the  pale  of  its  protection,  and  makea 
them  the  creatures  of  the  will  of  the  legislature.  As  it  is 
now  competent  for  the  legislature  to  abolish  all  such  exist- 
ing Courts  and  to  create  new  ones,  it  is  certainly  competent 
for  that  body  to  re-distribute  the  powers  and  jurisdiction  of 
the  Courts  as  established,  and  such  is  the  express  provision 
of  the  amendment  cited  above.  Accordingly  the  general 
assembly  by  an  act  ratified  on  the  9th  of  March,  1877,. 
<Laws  1876-'77,  ch.  241  §  6)  has  enacted,  "  that  in  addition 
to  the  remedy  by  special  proceedings  as  now  provided  by 
law,  actions  against  executors,  administrators,  collectors  and 
guardians,  may  be  brought  originally  to  the  Superior 
Court  at  term  time,"  and  that  it  shall  be  competent  to  that 
Court  to  order  accounts  to  be  taken,  and  to  adjudge  the 
application  and  distribution  of  the  fund,  or  grant  other 
relief  as  the  nature  of  the  case  may  require. 

This  action  is  upon  the  administration  bond  of  the  defen? 
dant,  and  the  prayer  of  the  complaint  is  that  the  defendant 
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account  and  pay  over  to  the  complainants,  who  are  the  nex;|^ 
of  kin  and  distributees,  the  amount  that  may  be  due  them. 
The  defendant  insists  that  no  action  lies  upon  his.  bond 
until  a  final  account  of  his  administration  is  taken  in  the 
Probate  Court,  or  in  the  Superior  Court  exercising  the  pro- 
bate powers  conferred  upon  the  Court  by  the  act  of  March, 
1877^  cited  above;  because  until  such  an  accounting  it  can 
not  be  seen  that  there  has  been  a  breach  of  the  bond.  We 
think  otherwise.  The  conditions  of  the  administration 
bond  are, ''  that  he  do  make  a  true  and  perfect  account  of 
his  administration  within  two  years  thereafter,  and  that 
he  pay  over  and  deliver  to  the  parties  thereto  the  balance 
found  due  upon  said  account,  and  that  in  all  things  he  do 
faithfully  execute  the  trust  reposed  in  him  according  to 
law."  It  is  not  pretended  that  these  conditions  were  com- 
plied with  in  the  time  prescribed,  or  at  all,  before  the 
beginning  of  this  suit  This  default  was  a  breach  of  the 
bond  which  will  sustain  the  action.  It  is  not  reasonable  or 
consistent  with  the  economy  of  the  new  Code,  that  distri- 
butees should  be  required,  first  to  pursue  the  administrator 
alone,  by  having  an  account  of  his  administration  taken 
and  stated  in  the  Probate  Court  or  elsewhere,  and  then  to 
institute  another  action  upon  the  bond  to  recover  such  sum 
as  may  be  found  due  in  the  first  proceeding.  This  would 
be  taking  two  bites  at  a  cherry  when  one  would  answer, 
and  would  indefinitely  prolong  the  settlement  of  deceased 
persons  estates ;  and  by  the  probable  failure  or  fraud  of  the 
administrator  or  sureties,  render  an  ultimate  recovery 
more  precarious.  Even  before  the  adoption  of  the  amend- 
ment to  the  constitution  and  the  subsequent  act  of  the 
legislature  conferring  the  probate  jurisdiction  upon  the 
Superior  Courts  as  before  described,  it  was  competent  to  the 
parties  in  such  cases  as  this  to  inbtitute  aa  action  upon  the 
administration  bond,    after    two    years  and   a  failure  to 
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ftcoount  and  pay  orer,  iriihtnit  having  fltdi  ttMtUA  to  Cfae 
Probate  Obtrrt  tot  a  final  aeeoant,  a^. 

The  06iitt  therefore  had  Jutrisdiction,  add  the  demtitiref 
of  the  defendant  can  not  foe  mutained.  HeiUgr.  Fottrd,  64 
N.  C,  710 ;  Bowbmd^.  Thompson,  66  K.  C.  11». 

No  error.  Jodgment  alBnned. 


*  JACOB  FRONSBE»0£R»  Adm'r,  v«  JOHN  a  htlWlS,  Adm'r. 
Purchase  hg  Administrator  at  Sale  for  Assets— Constructive  Fraud. 

1.  Where,  upoa  the  petHkm  of  ah  admiaMrailer,  the  Mod  of  hk  ici« 
teetote  is  sold  f6r  assets  bj  a  comnrisBiotier  appointed  bgr  the  Ooiaxt« 
and  the  administrator  porchases  for  his  own  use  and  benefit,  the 
heirs  and  other  persons  interested  in  the  disposition  of  the  realty 
have  their  election  to  treat  the  sale  as  a  nullity,  or  to  hold  the  id-^ 
ministratf^  responsible  for  Hie  actual  vahie  of  the  land. 

d.  To  the  general  rale  that  a  trustee  is  ao%  peradtted  to  pvrdhase  «t 
his  own  sale  there  are  the  following  exceptions  ^- 
Where  the  trustee  has  a  personal  interest  in  the  property,  he  may,  if 
necessary,  bid  it  in  to  protect  that  interest  But  even  then,  it  is 
proper,  if  not  indispensable,  that  his  bidding  should  be  sanctioned 
by  the  previous  permit  or  subsequent  confirmation  of  the  Courts 
upon  a  full  diselosure  of  all  the  facts. 

And  where  the  ceshiitgue^rtu^  consent  to  the  purchase  or  ratify  with 
full  knowledge  of  all  the  facts. 

(Ryden  v.  Jmes^  1  Hawks  407 ;  Chrdon  v.  FinUy,  8  Hawks  389  ;  Hunt 
V.  BaM,  2  Dev.  Eq.  292 ;  Boyd  t.  Hotdbins,  lb.  195 ;  Fesf  v.  Sloany  8 
Jones  Eq.  108 ;  Paitt&n  r.  Tlwmpoon^  %  Jones  Bq.  285 ;  Brofhor^  t. 
Brothers,  7  Ire.  £q.  169 ;  RoberU  t.  BtbeHt,  85  N.  0.  27 ;  StUtg  r. 
Bice.  87  N.  C.  178 ;  SimmanM  r.  HameU,  88  N.  C.  218 ;  Lee  v.  B^weU, 
89  N.  G.  200,  cited,  distinguished  and  approved.) 

Civil  AotioK  commenced  in  Gaston  and  removed  to  and 
heard  on  exceptions  to  the  report  of  a  referee  at  Fall  Term, 
1877;  of  Oatawba  Superior  Court,  before  Goudj  J, 

*Bynum  J.  did  not  sit  on  the  hearing  of  this  case. 
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*rfae  plftintiff  brought  tkis  ACtbn  Upon  a  note  due  bis 
intestate  from  i^e  defendant's  intestate,  and  the  case  was 
referred  by  consent  to  obtain  an  account  of  the  ^tate,  and 
it  was  found  that  the  defendant  filed  a  petition  in  the 
County  Oouft  of  Giaston  in  1866  to  sell  the  lands  of  his 
intertate  to  pay  debts,  and  tbat  the  same  was  sold  by  J.  B. 
White,  commissioner;  and  the  defendant  became  the  pur- 
chaser at  $70S.  The  value  of  the  land  at  the  time  of  sale 
was  12,000.  A  report  of  sale  was  made  and  confirmed  by 
the  Oourt,  and  a  deed  executed  to  the  defendant.  Among 
the  exceptions  filed  was  one  by  the  plaintifi, — ^that  the 
referee  did  not  charge  the  defendant  with  the  value  of  the 
land  purchased  at  his  own  sale  as  aforesaid.  This  ezcep* 
tion  was  sustained  at  Fall  Term,  1873,  of  Gaston- Superior 
Court,  and  upon  the  defendant's  appeal,  the  case  was  re- 
manded. See  same  case,  70  N.  C.  466.  And  at  Spring 
Term,  1875,  upon  the  plaintiff 's  motion,  it  was  removed  to 
OataWba,  and  His  Honor  upon  defendant's  application  re* 
ferred  the  case  to  the  clerk  to  ascertain  whether  said  sale 
was  made  by  White  as  commissioner  appointed  by  the 
Court,  or  as  agent  of  the  defendant;  and  to  report  the  ac- 
tual value  of  the  land,  and  whether  the  defendant  in  the 
purchase  of  the  same  was  guilty  of  any  collusion  with 
White.  From  this  order  of  re-reference  and  refiising 
judgment  for  the  value  of  the  land,  the  plaintiff  appealed, 
and  fh>m  the  judgment  overruling  the  exceptions  of  de- 
fendant, he  appealed. 

MtB9re.  J.  F.  Hoke  and  M.  L.  McC&rkte^  for  plaintlK 
JUessn.  G.  N.  Folk  and  R.  F.  Armjidd,  for  defendant. 

BsABS,  J.  We  are  of  the  same  opinion  with  His  Honor 
in  his  rulings  npon  all  the  exceptions  on  both  sides,  except 
!n  re^eferring  the  matter  of  charging  the  defendant  with 
the  dilifefence  between  what  he  bid  for  the  land,  IT05,  and 
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its  value  at  the  time  of  sale,  $2,000.  That  matter  was  r^^^ 
adjudicata^  having  been  passed  upon  at  a  former  term  of  the 
Court  below,  and  affirmed  by  this  Court  on  appeal.  70 
N.C.456.    . 

That  a  trustee  or  other  fiduciary  can  not  purchase  at  hisF 
own  sale  is  an  iron  rule  at  laxo:  nor  indeed  can  any  one 
else,  because  in  every  sale,  there  must  of  necessity  be  two 
persons,— a  vendor  and  vendee.  It  is  equally  true  that 
where  there  are  two  persons,  a  vendor  and  vendee,  as  where 
a  second  person  is  substituted  to  sell  or  buy,  the  sale  is 
valid  at  law,  but  in  equity  the  substitution  of  a  second  person 
makes  no  difference ;  the  validity  or  invalidity  of  the  sale 
being  determined  by  other  considerations. 

This  is  so  well  established  that  we  could  scarcely  be  ex- 
cused for  encumbering  the  case  with  authorities,  except  to 
show  how  general  is  the  rule  and  how  few  the  exceptions. 

The  earliest  case  in  our  Reports  is  Ryden  v.  Jones,  1 
Hawks  497,  elaborately  argued  by  Hogg,  Haioks  and  Gaston; 
opinion  by  Taylor,  C.  J :  Executor  sold  at  public  auction^ 
sale  necessary,  fair,  full  price,  all  persons  interested  present 
and  assenting,  except  a  feme  covert,  purchase  by  a  third 
person  for  the  executor,  twenty  years  thereafter  sale  de- 
clared void. 

The  next  case  is  Gordon  v.  Finley,  3  Hawks  299:  Th,e 
widow  and  one  of  the  sons  were  administrators.  It  was 
agreed  by  the  son  and  all  the  distributees  who  were  of  age, 
that  the  widow  should  pay  off  debts  to  the  value  of  one  of 
the  slaves,  and  take  him  as  her  property,  which  she  did. 
Many  years  thereafter  her  title  held  to  be  bad,  Hbndbrson, 
C.  J., saying:  "No  act  of  hers  could  be  valid  where  her 
duty  and  interest  were  in  opposition.  In  the  sale  of  the 
negro  it  was  her  duty  to  get  the  best  price,  at  least  his  value; 
it  was  her  interest  if  she  became  the  purchaser  that  she 
should  obtain  him  on  the  lowest  possible  terms.  Nor  is  it 
an  answer  to  show  that  in  this  particular  case,  full  value 
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was  given.  For  wise  purposes  the  rule  'of  law  is  general 
and  makes  no  exceptions.  A  trustee  can  not  purchase  at 
his  own  sale,  that  is  of  himself.  The  rule  may  at  times 
proiiuce  individual  hardships  and  inconveniences,  but  its 
general  operation  is  beneficial.  Lead  us  not  into  tempta- 
tion came  from  the  lips  of  Him  to  whom  error  cannot  be 
imputed.  To  implore  it  would  not  disgrace  the  most  honest 
and  pious  among  us.  To  make  exceptions  from  the  rule 
in  particular  cases  because  full  value  had  been  paid,  would 
produce  litigation.  And  who  is  there  to  show  full  value 
*  *  *  I  therefore  think  that  the  rule  should  not  be  de- 
parted from.  I  will  not  say  in  any  instance,  but  I  must 
^y  in  any  that  I  can  call  to  mind.  *  *  *  i  believe  all 
the  assertions  made  in  this  opinion  are  to  be  found  in  the 
common  place  books,  and  therefore  I  have  not  cited  au- 
thorities." 

The  next  case  is  Hunt  v.  Bass,  2  Dev.  Eq.  292 :  Edwin 
Bass  was  trustee  and  sold  propeirty  at  auction.  His  two 
brothers  bought  for  themselves  and  him.  Ruffin,  C.  J. 
said  :  ^*A  sale  thus  conducted  can  not  be  supported  in  this 
Court.  *  *  *  Sucih  conduct  amounts  to  a  flagrant  breach 
of  trust,  and  subjects  the  trustee  to  the  payment  of  the  full 
value  of  the  property  sold,  and  in  that  way  Edwin  would  be 
charged  here  if  necessary,  and  Gideon  also  who  participated 
with  him  in  conducting  the  sale  and  gaining  an  interest  un- 
der it.  But  as  the  slaves  have  got  back  into  the  hands  of 
those  who  did  the  wrong,  the  plaintiff  has  the  right  to  them 
specifically.  *  *  *  The  plaintiff  is  therefore  entitled  to 
An  account  *  •  *  for  the  full  value  of  the  property  sold, 
other  than  the  slaves,  and  to  a  reconveyance.'' 

Observe  that  here  the  trustee  was  held  liable,  nob  for  what 
the  property  was  bid  off  at,  nor  for  what  he  subsequently  sold 
it  at,  if  he  had  sold  it,  but  for  its  full  value.  And  so  he  was 
liable  for  the  full  value  of  the  slaves,  but  as  the  slaves  had 
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got  back  mta  hia  poeeession  and  the  ce$iuis  pU  trust  {unefeE^ 
i^ug  it,  he  was  compelled  to  anrrender  them  specifieaUjr. 

So  in  Boyd  v.  HawkiM,  2  Dev.  Jkj.  105^  JUjffin,  C,  J. 
says :  ^'  The  well  established  principle  of  equity  in  thiaState 
is  that  a  trostee  cannot  purchaee  the  trust  propeirty^dicectly 
or  indirectly,  at  a  sale  made  by  himadf,  either  privately  or 
at  auction.  It  is  founded  on  the  notion  that  it  expose^  him 
to  temptation,  and,  the  cestiU  qui  ^ust  to  imposition.  Al- 
though no  actual  fraud  be  provedf  theisi^ntraatis  in^idby 
reason  of  the  danger  of  fraud*" 

8o  in  West  y.  Sloan^  8  Jones  Eq«  102:  The  executor  sold 
slaves  at  auction  and  a  third  person  bid  them  off  for  hinu 
Twenty  years  thereafter  be  was  compelled  to  surrender  such 
as  were  on  hand  and  to  account  for  their  hire,  and  note,  to 
pay  full  value  for  those  that  he  had  sold^  not  what  he  gave 
for  them  at  public  sale,  nor  yet  what  he  sold  them  for,  but 
for  their  full  value,^-^inion  by  Nash,  C.  J^ 

So  in  Patton  v,  Thompson^  2  Jones  Eq,  285:  The  guardian 
of  a  lunatic  filed  a  petition  in  the  Court  of  Equity  fiur  ih# 
sale  of  his  ward's  land.  The  Gpurt  q;>pointad  the  elerk  and 
master  to  make  the  sale«  the  guardian  procured  another  tq 
buy  the  land,  the  sale  waa  reported  &ir  and  MU  ftud  waa 
confirmed  and  title  made,  and  then  the  guardian  took  a  deed 
from  the  purchaser.  The  only  thing  he  had  to  do  with  the 
sale  was  to  act  as  crier  and  elerk.  Pbabsok,  J.  ^'  It  is  an 
inflexible  rule  that  where  a  trustee  buys  at  his  own  sale 
even  though  he  gives  a  fair  price,  the  cestui  qui  trust  has  his 
election  to  treat  the  sale  as  a  nullity,  not  because  there  i^  but 
because  there  may  be  fraud.  *  ♦  *  The  allegationa 
tending  to  show  actujal  fraud,  as  that  the  sale  waa  not  duly 
advertised,  competition  was  suppressed,  &c.,  are  not  sus- 
tained by  the  proof  and  must  be  put  out  of  the  case.  •  •  • 
The  position  taken  for  the  defendant,  that  this  being  a  sale 
by  order  of  a  Court  of  Equity,  and  the  sale  being  confirmed 
by  the  Court,  makes  an  exception  to  the  general  rule  above 
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OKBiiticaiedy  w4  it  t^  bo  o(»im<tored  re^  m^ff^tdktO^^  does  no^ 
apply  to  this  case,  for  here,  the  Court  had  no  noti<»  thftt  the 
giw^diiai  wii9  in  &et  the  puMhaacar.  W«  am  not  at  Hfaorty 
thereSoi^  ta  ou^nreM  aa  opinm  whatiier  snob  an  exoeption 
tMt  lMi>aUQwad>  but  we  will  aagr  tUa-r-if  it  ia  aUowei  at  all 
it  ehcmld  be  witk  ezJbrQsnaoantiQm  and  ^tiij  imdec  y^  pe- 
«aUar  eSremnataBeee.  Wb»  but  tiie  gnaDdiau  can  be^  veliad 
4(iit^eh0wtbepropevtgrtQ  poisona  wiifaing  tor  hnj^  and  to 
take  the  neoeseary  ateps  to  makia  it  bring  a  fsbr  prioe? 
Who  bnt  tiie  gnasdiaa  can  the  Oouct  look  tD  ftr  hiS^Knuir 
tion  as  to  whether  the  matters  have  been  ooodncteA  m  m<A 
way  as  tc^  bring  the  property  to  snle  ntuter  tba  most  advan- 
tageoM teraiSy and  tbat in  faet  it  did  sdl  for  a  Airpnteii 
It  mnal  be  deolarad  ^mt  the  gnardian  holdt  1^  pcoperty  in 
trort  and  tbwe  mnst  be  an  acooont  for  rente,  ftc*^ 

Ofaeesve  that  here  ia  a  strong  ifitimatidny  supported  by 
t^gf^xA  reaaons  tbaiA  altbon^  the  ado  was  neoessaryrfitirand 
InlJi  aiid  made  hf  order  of  a  Court  of  Bquity,  by  its  own 
oflSi{^dr»  and  opn&rmed  with  fall  kooirledge  that  the  gnar- 
dian had  boi^bt^  yet  exe^t  under  Teiy  peouliar  cirenm- 
stancea  bo  onght  not  to  be  permitted  to  bold  against  the  will 
of  the  mstitt'  qm  trust 

go  in  Jgrothers  v.  £roiher9, 7  Ire.  Bq»  150 :  The  trustee  soW 
land  and  slaves  at  anetion  and  a  third  person  bid  them  off, 
and  he  made  title  and  took  a  reconveyance,  and  subsequently 
sold  tbo  land  for  the  same  it  was  bid  off  at  TnABaoK,  J. — 
^It  is  aA  inflexible  rule  that  where  a  trustee  buys  at  his 
own  sale^  eyen  if  he  pVes  a  fair  prico^  the  cestui  que  (rust  has 
bSa  eleetion  to  treat  the  sale  as  a  nullity.  ^  *  *  It  must 
be  deelared  to  be  ihe  opinion  of  the  Court  that  the  plaintiff 
is  entitled  to  have  the  personal  pr(^rty  reac^d,  and  to  have 
the  land  resold  imlesa  the  subsequent  sale  by  the  defendant 
was  bmajide  and  for  a  fair  price.  There  must  be  a  reference 
to  inquire  whether  the  land  was  sold  by  the  defendant,  and 
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if  80,  for  what  price,  aud  the  value  of  the  land  at  the  date 
of  the  sale." 

Here  ohserve  that  it  mattered  not  what  the  trustee  gave 
for  the  laud,  nor  yet  what  he  sold  it  for,  except  that  if  he 
had  sold  it  to  a  lona  fide  purchaser  they  would  not  disturb 
-the  purchaser,  otherwise  they  would  at  the  election  of  the 
-cestui  que  trust ;  but  the  reference  was  to  ascertain  the  value 
of  the  land  at  the  time  of  the  sale  so  as  to  charge  the  trustee 
with  that  value,  if  he  had  sold  the  land.  And  that  is  pre- 
cisely what  was  done  in  the  case  before  us,  so  that  that  case 
is  precisely  in  point. 

In  Hoh^rts  v.  :R6beTts,  65  N.  C.  27,  the  Court  say :  ''  We 
are  satisfied  that  the  administrator  contrived  to  have  the 
land  of  the  estate  sold  by  himself  as  administrator  and  com- 
missioner to  make  the  proceeds  assets,  for  the  purpose  of 
buying  the  land  himself.  In  the  petition  for  the  order  of 
«ale  he  overstated  the  amount  of  the  debts  of  the  estate  by 
nearly  double,  and  he  described  the  lands  so  as  to  conceal 
-from  the  Court  their  value.  *  *  *  The  authorities  cited 
in  brief  of  plaintiff  clearly  show  that  a  trustee  can  not  buy 
at  his  own  sale,  either  by  himself  or  through  another.  In- 
deed it  is  common  learning.  There  are  some  qualifications 
of  the  general  rule,  as  where  he  does  so  without  fraud  and 
with  the  consent  of  the  cestuis  qv£  trust,  or  their  subsequent 
sanction." 

In  that  case  the  sale  was  declared  void  although  made  and 
confirmed  by  order  of  Court  and  title  made  to  a  third  per- 
son. It  is  however  cited  mainly  to  show  how  easy  it  is  for 
an  administrator  to  impose  upon  the  Court  in  getting  the 
order  and  having  it  confirmed.  And  to  corroborate  what 
was  said  by  Judge  Pbarson,  supra^  that  the  Court  was  ob- 
liged in  such  cases  to  rely  upon  the  trustee  for  information. 

In  23  K  J.  Eq.  R.  106  and  302,  it  is  said,  that  a  trustee 
oan  never  be  the  purchaser  of  the  trust  property  without  the 
consent  of  all  the  cestuis  que  trust.    In  27  Ark.  637,  and  in 
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116  Mass.  the  same  is  held,  and  that  if  he  does,  he  shall  be 
-charged  with  the  full  value.  And  in  one  of  those  eases  thB 
administrator,  who  had  sold  lands  for  assets  at  an  undei^  value 
and  purchased  them  himself  and  the  sale  was  deckled  void, 
insisted  thai  he  had  the  right  to  hold  the  lands  by  acoouuting 
for  their  full  value,  but  it  was  held  to  be  at  the  election  of 
the  cestuis  que  trust. 

I  have  not  the  case  before  me,  but  I  have  read  it  in  con- 
nection with  this  investigation,  and  think  I  state  it  cor- 
rectly. 

In  addition  to  these  cases  the  common  place  books,  as  said 
by  Henderson,  C.  J.,  teach  no  other  doctrine.  Thus  it  will 
be  seen  that  we  have  a  train  of  decisions  with  opinions  by 
Taylor,  C.  J. ;  Henderson,  C.  J. ;  Ruffin,  0.  J. ;  Nash,  C. 
J. ;  Pearson,  C.  J. ;  all  to  the  same  effect,  that  a  trustee  caa 
not  buy  the  trust  property  either  directly  or  indirectly. 
And  if  he  does  so,  he  may  be  charged  with  the  full  value,  or 
the  sale  may  be  declared  void  at  the  election  of  the  cestui 
que  trusty  and  this,  without  regard  to  the  question  of  fraud, 
public  policy  forbidding  it. 

In  unison  with  those  decisions  is  our  statute  that  *'  at  any 
auction  sale  of  real  property  belonging  to  the  estate,  the 
executor,  administrator  or  collector  may  bid  in  the  property 
and  take  a  conveyance  to  himself  as  executor,  &c.,  for  the 
benefit  of  the  estate,  when  in  his  opinion  this  is  necessary 
to  prevent  loss  to  the  estate." 

So  that  when  a  sale  is  made  whether  by  himself  or  by  an 
Appointee  of  the  Court  or  other  person,  it  is  his  duty  to  see 
that  the  property  is  not  sacrificed.  But  in  opposition  to 
that  just  and  sensible  provision,  and  to  the  inflexible  general 
principle,  it  is  insisted  that  if  the  sale  be  made  by  a  third 
person  he  may  buy  for  himself,  notwithstanding  the  tempta- 
tion and  danger  which  public  policy  guards  against.  Not 
in  one  case  in  a  thousand  would  a  trustee  who  designs  an 
advantage,  take  it  straight  by  himself.  He  will  contrive  a. 
28 
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confederate  to  sell,  or  a  confederate  to  buy,  and  all  the  better 
if  he  can  get  the  color  of  an  order  of  Court. 

In  StiUy  V.  Bice,  67  N.  C.  178,  the  executor  sold  land  and 
personal  property  at  auction  and  had  it  bid  in  by  his  wife 
and  others,  and  some  of  the  personal  property  he  secreted 
and  did  not  sell.  The  Court  eet  aside  the  sale  of  the  land 
and  ordered  a  resale,  and  directed  that  in  taking  the  account 
the  executor  should  be  charged  with  the  full  value  of  the 
personal  property  that  was  bought  in  for  him,  without  re- 
gard to  what  it  was  bid  ofi'  at,  and  that  he  should  be  charged 
with  the  full  value  of  the  property  that  was  not  sold, — 
Pbabson,  C.  J.  delivering  the  opinion. 

This  is  cited  to  show  that  he  may  be  charged  with  the 
value  without  a  resale.  It  is  however  insisted  by  the  de- 
fendant that  Simmons  v.  Hassell,  68  N.  C,  213,  is  an  au- 
thority against  what  we  have  said.  In  that  case,  Simmons- 
the  husband  of  the  widow  and  guardian  of  the  children 
filed  a  petition  to  sell  land  belonging  to  the  widow  and 
wards,  and  the  clerk  and  master  sold,  and  Simmons,  whose 
bid  Hassell  took,  purchased  the  land,  and  subsequently  the 
ward  sold  the  land  and  his  vendee  brought  an  action  of 
ejectment  against  Hassell,  alleging  that  his  deed  from  the 
clerk  and  master  was  void.  Observe  that  this  was  an  ac- 
tion at  law,  where  of  course  the  legal  title  only  could  be 
looked  to,  and  that  was  clearly  in  Hassell.  Boyden,  J., 
delivering  the  opinion  said :  *^  His  Honor  was  mistaken  in 
holding  that  the  sale  of  the  clerk  and  master  could  be  at- 
tacked  in  this  collateral  way.  This  is  an  action  of  eject- 
ment under  our  old  system  brought  to  try  the  legal  title 
and  not  any  equitable  claim  to  the  premises.  The  deed  of 
the  clerk  and  master  passed  the  legal  title  to  the  purchaser^ 
and  this  title  can  only  be  attacked  by  some  proceeding  in 
the  nature  of  a  bill  in  equity,  and  not  by  an  action  of  eject- 
ment.   This  puts  the  plaintiff  out  of  Court.*' 

It  will  be  seen  that  that  decision  does  not  touch  this  case. 
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But  Judge  BoYDEN  does  go  on  to  say  outside  of  the  case, 
that  the  husband  of  the  widow  and  guardian  of  the  chil- 
dren could  purchase  >at  the  clerk  and  master's  sale,  because 
his  wife  had  dower  which  was  included  in  the  sale,  and  he 
was  also  guardian  of  the  children,  and  it  was  his  right  and 
duty  to  see  that  the  land  brought  a  fair  price.  And  he 
says  further  that  there  is  no  objection  to  a  guardian's  bid- 
ding where  the  sale  is  made  by  a  commissioner,  &c.  If  he 
means  that  no  objection  can  be  taken  at  hWy  it  is  just  what 
he  had  said  before,  and  is  true.  But  if  he  means  that  no 
objection  can  be  taken  in  equity,  it  is  contrary  to  what  he 
said  before.  Although  the  greatest  respect  is  due  to  any 
thing  that  fell  from  that  learned  Judge,  yet  it  would  be 
doing  him  injustice  to  strain  his  words  farther  than  the 
case  warranted.  The  same  may  be  said  of  Lee  v.  Eowdl,  69 
N.  C  200.  And  it  may  be  as  well  to  say  just  here,  that 
wherever  a  case  is  found  to  militate  at  all  against  the  gen- 
eral doctrine,  it  has  been  influenced  by  the  legal  as  distin- 
guished from  the  equitable  aspects  of  the  question. 

At  law  a  trustee  can  not  buy  at  his  own  sale,  because  to 
constitute  a  sale,  there  must  be  two  persons,  a  vendor  and 
a  vendee.  So  at  law  when  there  are  two  persons,  that  is, 
when  a  second  person  is  substituted  to  make  the  sale  or  to 
buy,  the  legal  requirement  is  supplied  and  the  sale  is  valid. 
And  therefore  it  is  that  a  trustee  designing  a  personal  ad- 
vantage substitutes  or  procures  to  bo  substituted  such  sec- 
ond person,  when,  like  the  ostrich,  having  hid  his  own 
head,  he  thinks  he  can  not  be  seen.  But  equity  is  clear 
sighted  and  looks  at  the  substance,  and  the  substitution  of 
the  second  person  makes  not  the  slightest  difference,  al- 
though it  does  make  the  sale  valid  at  law. 

There  are  a  class  of  cases  which  have  to  be  distinguished 
from  the  general  rule  as  follows: — Wherever  the  trustee 
has  a  personal  interest  in  the  trust  property,  there  of  course 
he  must  have  the  right  to  protect  it,  and  if  to  bid  for  and 
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tmy  it  be  necessary  to  protect  it,  he  must  be  allowed  to  do 
it  far  that  purpose.  The  case  stated  by  Judge  Boyden  was 
an  instance  of  this.  There,  the  trust  property,  land,  be- 
longed not  to  the  wards  alone,  but  to  the  wife  of  the  guar- 
dian, and  as  Judge  Boyden  says,  he  had  the  right  to  bid  to 
keep  the  land  from  being  sacrificed.  The  same  is  true 
(where  a  mortgagee  sells  land  to  pay  his  debt,  and  the  pro- 
perty is  likely  to  be  insufficient,  and  he  will  lose  his  debt 
sunleiss  he  bid  for  the  property.  In  these  cases,  and  the  like, 
it  is  usual  and  perhaps  necessary  for  '*  the  trustee  and  bene- 
ficiary to  obtain  leave  of  the  Court  to  bid,  or  else  to  have 
a  confirmation  with  full  knowledge  of  all  the  facts  appear- 
ing. 

The  only  other  exceptions  are  where  the  cestids  que  trust 
•consent  or  ratify  with  full  knowledge  of  all  the  facts.  In 
the  case  before  us  there  is  not  a  single  favorable  circum- 
stance for  the  defendant.  No  necessity  is  shown  for  having 
A  third  party  to  make  the  sale.  Ko  reason  why  the  oflScer 
of  the  Court  was  not  appointed.  No  evidence  as  to  what 
was  reported  to  the  Court,  or  that  it  was  made  known  that 
the  administrator  had  bought.  The  price  was  one  third  of 
the  value.  No  offer  to  surrender  the  land  or  to  account 
for  its  value.  It  is  suggested  that  the  defendant  ought  to 
be  allowed  to  surrender  the  land  instead  of  being  charged 
urith  its  value.  Doubtless  that  is  usual  at  the  election  of 
the  cesttds  que  trust.  But  there  is  nothing  to  show  the  con- 
•dition  of  the  land.  It  may  have  been  spoiled,  or  it  may 
have  been  improved.  There  can  be  no  injustice  to  the  de- 
fendant in  making  him  pay  the  simple  value  of  the  land 
with  interest,  especially  as  he  has  never  offered  to  surrender. 
Indeed  his  motion  is  to  hold  the  land,  not  at  the  value 
already  .ascertained,  but  at  a  value  to  be  ascertained  by  a 
xe-reference. 

If  a  proper  foundation  had  been  made  for  a  re- valuation, 
its  that  the  former  valuation  by  mistake  had  been  made 
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exoesaive,  it  may  be  that  this  Court  where  the  judgmwt  was 
affirmed  might  have  afforded  relief.  But  that  has  not  been 
done.  It  is  evidently  the  desire  and  the  purpose  of  the 
drfendant  to  keep  the  land.  Indeed  I  think  it  was  stated 
on  the  argument  that  he  had  had  his  homestead  laid  off  on 
it.  His  object  seems  to  be  to  have  it  revalued.  He  also 
asks  a  reference  to  ascertain  whether  he  had  collusion  with 
the  commissioner  who  conducted  the  sale.  That  inquiry  is 
unnecessary,  for  concede  that  there  was  no  actual  fraud, 
yet  the  grossly  inadequate  price-- one  third  the  value — 
supplies  the  place  of  fraud.  It  is  unjust  to  hold  the  land 
at  that  price  however  acquired,  without  the  consent  of  the 
beneficiaries.    This  will  be  certified. 

Error.  Judgment  reversed. 

JSToTK.— Reade,  J.  In  the  appeal  of  the  plaintiff,  this 
being  the  appeal  of  the  defendant  in  the  same  case  at  this 
term,  the  principles  governing  this  case  are  decided. 

No  Error.  Affirmed. 


J.  M.  HECK  and  others  v.  CATHARINE  WILLIAMS,  Adm'x,  and 

others. 

ProeeecUng  to  Make  Real  Estate  Assets—Land  Sold  hy  Deceased  in 

his  Life-time. 

Under  Bat.  Rev.  ch.  45,  §  71,  only  the  interest  of  a  deceased  debtor  in 
land  possessed  by  him,  or  which  he  may  hayeoonveyed  for  the  pur- 
pose of  defrauding  creditors,  is  subject  to  sale  by  an  administrator 
for  assets; 

Therefore^  where  the  plaintiff  instituted  proceedings  in  the  Probate 
Court,  alleging  that  he  had  obtained  and  docketed  a  judgment, 
against  defendant's  intestate  during  his  life^time,  and  that  thereaf- 
ter the  intestate  had  sold  certain  real  estate  to  the  other  defendanta 
for  Tvdue,  and  asked  that  a  reference  be  had  to  ascertain  the  value 
of  the  lands  so  sold,  that  he  recover  of  the  defendants  an  amount 
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in  proportion  to  the  valne  of  the  respective  tracts,  and  on  their  fail- 
ure to  pay  that  the  administrator  proceed  to  sell,  Ac  ;  It  totu  hddj 
that  a  demurrer  to  the  complaint  was  properly  sustained. 
iPasehall  v.  Harris,  74  N.  C.  385,  cited,  distinguished  and  approved.) 

Special  Proceeding  commenced  in  the  Probate  Court 
and  tried  on  appeal  at  Fall  Term,  1877,  of  Harnett 
Superior  Court,  before  Seymour^  J. 

The  plaintiflF  on  behalf  of  himself  and  other  creditors 
brought  this  action  against  the  defendants, — Catherine 
Williams  administratix  of  B.  C.  Williams,  Davis  Aber- 
nathy,  and  the  Cape  Fear  Iron  and  Steel  Company.  It  was 
alleged  among  other  things  that  the  personal  estate  of  the 
intestate  of  defendant  had  been  sold  and  proved  insufficient 
to  pay  his  debts;  that  the  plaintiff,  Heck,  was  the  assignee 
of  a  certain  docketed  judgment  obtained  against  the  intestate 
during  his  life,  which  was  a  lien  on  his  real  estate;  that 
the  intestate  owned  an  interest,  to  the  plaintifib  unknown, 
in  the  minerals  in  the  *'  Chalmers  tract"  of  land  on  Deep 
river,  and  also  other  tracts  of  land  (describing  them)  one  of 
which  he  sold  for  value  to  defendant  Abernathy,  and 
another,  to  defendant  company,  said  sales  being  made  after 
said  judgment  was  docketed ;  wherefore  the  plaintiffs 
demand  that  an  account  of  the  said  personal  property  be 
taken,  and  if  the  same  shall  be  insufficient  to  pay  said  judg- 
ment, then  the  administratix  be  ordered  to  sell  the  Chalmers 
tract  for  assets,  and  if  the  proceeds  arising  therefrom  shall 
also  be  insufficient  to  pay  the  debt,  that  then  a  reference  be 
had  to  the  clerk  to  ascertain  the  respective  values  of  the 
lands  sold  to  the  co-defendants  as  aforesaid,  that  said  judg- 
ment may  be  a  charge  on  the  same,  and  the  plaintiff  may 
recover  of  said  defendants  an  amount  in  proportion  to  the 
value  of  their  tracts,  and  on  failure  to  pay,  that  said  tracts 
be  sold  by  said  administratrix  to  satisfy  the  judgment  afore- 
said, and  for  other  and  further  relief,  &c. 
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The  defendants  Abernathy  and  the  company  demurred 
to  the  complaint  and  assigned  as  cause  :— 

1.  That  the  Probate  Court  had  no  jurisdiction  where  the 
proceeding  was  to  enforce  a  lien  acquired  by  docketing  a 
judgment  in  intestate's  lifetime  on  lands  he  afterwards 
conveyed  to  defendants. 

2.  That  intestate  did  not  die  seized  and  possessed  of 
the  lands  so  conveyed,  and  therefore  the  said  Court  has  no 
power  to  order  a  sale  thereof. 

The  defendant  Catherine  in  her  answer  to  the  complaint 
stated  that  her  year's  support  had  been  laid  off  out  of  the 
personal  property,  except  the  choses  in  action  which  were 
considered  valueless ;  and  that  she  knew  her  intestate  owned 
five  acres  of  land  at  Cokesberry  church,  but  as  to  the  other 
allegations  in  the  complaint  she  knew  nothing  of  her  own 
knowledge. 

The  demurrer  was  sustained  in  the  Probate  Court  and  on 
plaintiffs'  appeal  His  Honor  affirmed  the  judgment  and  dis- 
missed the  case  as  to  the  defendants  demurring,and  remanded 
it  for  further  proceedings  according  to  law  as  to  the  other 
defendant.    From  which  ruling  the  plaintiffs  appealed. 

Mr.  John  Manning ^  for  plaintiffs. 
JK/r.  Neil  McKay ^  for  defendants. 

Bynum,  J.  The  only  respect  in  which  this  case  differs 
from  that  of  Paschall  v.  Harris^  74  K  C,  335,  is,  that  there, 
the  judgment  debtor  executed  a  mortgage  with  a  power  of 
sale,  under  which  the  mortagee  sold  and  conveyed  to  the 
purchaser;  while  here,  the  judgment  debtor  sold  and  con- 
veyed directly  to  the  purchaser.  Of  course  this  difference 
is  immaterial,  and  the  decision  in  the  former  case  must 
govern  it  is. 

It  was  held  in  that  case  that  "  the  right  of  the  intestate 
and  of  his  heirs  and  of  the  administrator,  was  divested  by 
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the  sale.  Whethier  t^e  m^rtage^  and  the  purobaoer  under 
the  power  of  sale,  are  Bul^ect  to  the  lien  of  the  docketed 
judgment,  or  whether  they  oan  get  rid  of  th^  lien  of  the  judg- 
ment, a3  purchasers  for  value  and  without  notice,  by  reason 
of  the  lacJies  of  the  j'udgment  creditors  in  delaying  to  sue  out 
execution  for  more  than  three  years^  are  questions  into 
which  the  plaintiff  has  no  concern.  If  the  creditors  who 
have  docketed  judgments  wish  to  make  the  question,  it 
must  be  done  by  some  proceeding  on  their  part,  for  instance^ 
let  them  issue  executions  and  sell  the  land ;  then  the  pur- 
chaser under  the  execution,  and  the  purchaser  under  the 
power  of  sale  in  the  mortgage,  can  have  a  *  fair  fight '  and 
the  question  be  put  on  its  merits." 

The  act.  Bat.  Eev.  ch.  45,  §  71,  only  authorizes  a  sale  by 
the  adn^inistrator,  of  all  the  interest  of  a  deceased  debtor  ia 
land  possessed  by  him,  whether  Jegal  or  equitable,  and  any 
land  which  the  intestate  may  have  conveyed  for  the  pur- 
pose of  defrauding  creditors.  It  is  not  alleged  in  the  com- 
plaint that  the  lands  of  the  intestate  were  sold  and  conveyed 
by  him  with  an  intent  to  defraud  his  creditors,  and  the  case 
of  Paschall  V,  Harris  decides  that  no  such  fraudulent  intent 
is  implied  in  law,  where  a  debtor  by  docketed  judgment,, 
executes  a  mortgage  to  secure  a  loan  of  money.  In  our 
case  the  land  was  sold  by  the  intestate  for  its  value,  accord-^ 
ing  to  the  express  allegation  of  the  complaint.  The  sale 
however  did  not  disturb  existing  liens,  but  did  divest  the 
intestate  of  all  title,  legal  or  equitable,  in  the  land  sold*- 
and  it  follows  that  the  administratrix,  as  to  that,  is  functus 
officio. 

The  case  i3  hare  only  upon  the  demurrer  of  the  defen- 
dants, Abernathy  and  the  Cape  Fear  Iron  and  Steel  Com* 
pany.  The  judgment  below  was  that  the  demurrer  be  sus* 
tained  and  the  proceeding  as  to  them  be  dismissed.  Th^ 
administratrix  answered  the  complaint,  admitting  that  her 
ii^t^state  l^f^  no  personal  property  beyond  her  year's  allow^ 
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ance,  and  that  he  owxied  a  small  tract  of  laud  near  Cokes* 
berry  church.  The  complaint  also  alleged  that  the  intestate 
owned  a  mineral  interest  in  the  Chambers  land  on  Deep 
river.  As  th^  Judg^  below  remanded  the  ca^e  to  the  Pro- 
bate Court  for  further  procetedin^,  if  desired,  against  the 
administratrix,  a^d  no  appeal  was  taken  from  that  order^ 
nothing  19  before  us  but  the  action  of  his  His  Honor  upon 
the  demurrer.  As  to  that,  there  is  no  error. 
No  error.  Judgment  affirmed. 


R.  C.  PERKINS,  Adinh-,  Y.  H.  P.  R.  CALDWELL  and  o^n. 

A  testator,  who  in  his  lif  e'>time  had  made  unequal  adTancements  to 
his  children,  by  his  will  bequeathed  certain  amounts  to  them,  with 
^  view  to  equality,  payable  in  cash  or  property  at  the  election  of  the 
executor,  without  stating  when  they  should  be  paid  ;  the  remainder 
of  his  estate  was  given  to  his  wif9  for  life  and  at  her  death  the  resi- 
due was  to  be  divided  into  as  many  shares  as  he  might  have  chil- 
dren then  living  ;  at  the  time  of  his  death  the  testator  had  sufficient 
personal  property  including  slaves  to  pay  his  debts  and  legacies,  but 
the  solvent  credits  and  monies  belonging  to  the  estate  were  exhaust- 
ed in  payment  of  debts  and  expenses,  except  certain  shares  of  bank 
stock  bequeathed  to  the  executor  (a  child  and  legatee)  but  charged 
with  the  payment  of  $710  into  the  residuary  fund  ;  the  slaves  at  his 
death  were  worth  much  more  than  the  amount  of  the  legacies  ;  after 
his  death  the  slaves  and  other  pevscuial  property  remained  in  tlie 
poaseaolon  of  the  widow  trifh  the  approwU  of  the  legatees,  until  the 
slaves  were  emancipated ;  the  executor  (now  deceased)  offered  to^ 
pay  the  legacy  to  one  of  the  legatees,  which  was  declined,  and  to 
another  he  paid  a  part ;  no  effort  was  made  by  the  legatees  to  com- 
pel a  payment  of  the  lega<»e9  uatil  after  the  slaves  were  emanoi  • 
pated ;  Meld ; 

(1)  Thiit  the  legacies  are  nc^  a  charge  upon  the  land  of  the  testator  ; 

(2)  That  the  estate  of  the  executor  is  not  liable  for  legacies ; 

^  Thai  tlM  eflate  of  the  exeeutor  is  liable  for  |710,|withinterest  from 
the  death  of  the  wi^Qw^  to  Iw  paid  uMo  the  fe«iduai7  fund  ; 


Digitized  by  VjOOQIC 


442  IN  THE  SUPREME  COURT. 

Pbrkihs  «.  Caldwbll. 

(4)  That  the  executor  is  entitled  to  commusions,  it  being  found  that 
he  acted  in  good  faith. 

(Lcusiter  ▼.  Wood,  63  N.  C.  860,  cited  and  approved.) 

CoNSTEucTiOK  of  a  Will  heard  at  Spring  Term,  1878,  of 
Burke  Superior  Court,  before  Cloicd,  J. 

The  principal  question  decided  by  this  Court  is  whether 
the  legacies  provided  for  in  the  will  are  a  charge  upon  the 
lands  embraced  in  the  residuary  clause,  and  the  facts  mate- 
rial to  the  same  are  embodied  in  the  opinion.  See  same 
case  77  N.  C.  433.  The  testator  bequeathed  to  T.  R.  Cald- 
well  his  stock  in  the  bank  of  Cape  Fear,  stating  that  as 
said  legatee  had  been  advanced,  he  in  consideration  thereof 
should  pay  $710  into  the  residuary  fund.  This  was  provided 
for  to  produce  equality  among  the  legatees,  and  the  pay- 
ment of  said  sum  was  the  condition  upon  which  he  should 
take  the  bank  stock. 

His  Honor  held  that  the  lands  were  charged  with  the 
payment  of  the  legacies  and  gave  judgment  accordingly, 
from  which  the  defendants  appealed. 

No  counsel  for  plaintiflF. 

Messi's.  A.  C.  Avery,  and  G.  N.  Folkj  for  defendants. 

Faircloth,  J.  The  plaintiff  prays  for  a  construction  of 
the  will  of  John  Caldwell  and  for  direction  in  the  adminis- 
tration of  the  assets  of  the  estate.  When  the  case  was  be- 
fore us  heretofore  we  were  compelled  to  remand  it  for  the 
ascertainment  of  important  facts  which  have  been'found  by 
the  referee  and  the  Court,  and  we  will  now  decide  the  main 
questions  presented  with  such  general  instructions  as  we 
can  give,  and  remand  it  to  the  Court  below  where  the  cal- 
<5ulation8  can  be  made  and  the  details  carried  out.  Without 
attempting  to  use  the  language  of  the  will,  we  will  state 
the  substance  of  those  facts  material  to  the  questions  pre- 
sented and  such  facts  as  are  now  before  us. 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  443 

Perkins  v.  Caldwell. 

The  testator  died  in  1857,  leaving  him  surviving  his  wife 
Hannah  and  four  children,  namely,  James,  Cornelia,  Jane, 
and  the  late  Tod  R.  Caldwell,  who  were  his  only  legatees 
and  devisees.  The  last  named  was  his  executor,  who  died 
in  1874  without  any  final  settlement  of  the  estate,  and  dur- 
ing the  life  of  the  widow.  The  testator  left  personal  prop- 
erty amply  sufficient  including  his  slaves  to  pay  his  debts 
And  all  the  legacies ;  the  solvent  credits  and  money  were 
however  exhausted  in  payment  of  debts  and  necessary  ex- 
penses, except  certain  shares  of  bank  stock  bequeathed  to 
the  executor.  He  had  made  several  unequal  advancements 
to  his  children,  and  with  a  view  to  equality  directed  his 
-executor  to  pay  specified  amounts  to  his  children,  either  in 
csLsh  or  in  property  at  the  election  of  the  executor  without 
saying  when  they  should  be  paid.  He  then  devised  and 
bequeathed  '*  all  the  residue  of  my  (his)  estate  both  real  and 
personal  to  his  wife  during  her  life  and  directs  that  at  her 
death  the  residuum  or  balance  be  divided  into  as  many  shares 
**  as  I  (he)  may  have  children  then  living." 

The  testator  had  advanced  in  his  life  time  to  his  son 
James  16500,  and  this  was  made  the  basis  of  equality  to  be 
arrived  at  by  giving  such  amounts  to  the  other  children  as 
would,  added  to  their  advancements,  equal  that  sum.  James 
having  died  during  the  life  time  of  his  mother,  and  never 
having  married,  his  interest  in  the  residuary  fund  lapsed, 
-and  according  to  the  express  provision  in  the  residuary 
-clause,  that  fund  at  the  termination  of  the  life  estate  will 
be  divided  into  three  equal  shares  among  the  other  children, 
£0  that  the  provision  giving  the  interest  of  the  said  James 
in  the  event  of  his  marriage  and  death  without  leaving 
children,  to  the  heirs  of  his  son  Tod,  is  nugatory. 

The  principal  question  submitted  is, — whether  these  leg- 
acies are  a  charge  upon  the  lands  embraced  in  the  residuum  ? 
Of  course  any  other  property  belonging  to  the  estate  is  lia- 
ble to  these  legacies  except  any  property  specifically  be- 
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quefttbed,  m  for  example,  the  shares  of  bank  stock  given  to 
the  exequtor.  To  determine  this  question  it  is  proper  to 
look  at  the  condition  of  the  testator's  family  apd  the  n^ 
tqre  of  his  estate.  Laasiier  v.  Wood,  63  N.  C,  360.  For 
this  case  it  is  not  necessary  to  consider  whether  a  pecuniary 
legacy  becomes  a  charge  on  the  realty  by  construction  and 
legal  operation,  or  by  express  language,  as  the  latter  is  not 
the  case  here.  The  condition  of  the  family  sufficiently  ap- 
pears from  what  has  already  been  said,  and  the  report 
shows  that  at  the  time  of  the  testator's  death  his  solvent 
credits  and  money  were  suflBcient  to  pay  all  his  debts  and 
that  his  slave  property  was  worth  more  than  three  times 
the  amount  of  all  the  legacies  chargeable  thereon.  It  is 
therefore  not  a  violent  inference  that  the  testator  did  not 
expect  and  intend  these  legacies  to  be  satisfied  from  this 
fund.  But  it  further  appears  from  the  findings  of  His 
Honor  that  the  slaves  remained  undivided  and  unsold  and 
with  the  other  personal  property,  stock  and  farming  tools, 
&c.,  remained  as  they  were,  in  the  possession  of  the  widow 
apd  on  the  plantation  until  the  slaves  were  emancipated, 
and  that  thid  was  with  the  *'approv^^l  of  all  the  legatees." 
It  is  further  stated  by  the^  Court  that  "  this  disposition  of 
the  property  seems  to  have  been  a  family  arrangement  ac- 
quiesced in  by  all." 

Again  it  is  admitted  by  the  legatee,  Jane,  that  the  execu- 
tor offered  to  pay  her  legacy,  and  that  she  declined  to  take 
it,  and  told  him  she  did  not  want  it  during  her  mother's 
life  time.  It  is  admitted  that  he  paid  Cornelia  a  part  of 
the  amount  due  her,  and  it  appears  that  he  could  not  have 
paid  the  balance  without  selling  slaves,  and  she  now  says  if 
he  had  concluded  to  sell  slaves  for  the  purpose  of  payings 
her,  she  does  not  know  that  she  would  have  coijisented  to 
the  sale. 

We  know  the^e  legatees  could  have  compelled  payment 
of  the  amounts  due  them,  but  it  does  not  appear  that  they 
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-ever  made  any  effort  to  do  so  at  any  time  before  emancipa- 
tion. We  therefore  think  these  legacies  are  not  a  charge  on 
the  land.  For  these  reasons  we  think  the  estate  of  Tod  R. 
Oaldwell  is  not  liable  for  the  legacies.  We  see  no  reason 
^hy  it  should  be.  That  would  be  a  hard  measure  resulting 
from  subsequent  events  which  neither  party  could  then  fore- 
see. His  failure  to  pay  them  Certainly  was  no  greater  neg- 
ligence than  their  failure  to  collect  when  they  had  a  right 
to  de  «o. 

We  think  however  his  estate  is  liable  to  pay  |710  into 
the  residuum  with  interest  from  the  death  of  the  widow 
that  being  the  time  pointed  out  for  its  division.  The  pay- 
ment of  this  sum  was  the  express  condition  upon  which  he 
was  to  receive  the  bank  stock  which  he  collected  and  used. 
This  amount  will  be  accounted  for  in  the  final  settlement 
with  his  administrator. 

It  is  stated  by  His  Honor  that  the  executor  acted  in  good 
faith  and  with  strict  integrity,  and  as  we  see  nothing  to  the 
contrary,  we  see  no  reason  why  commissions  should  be  with- 
held from  him.  The  fact  that  no  inventory  of  the  prop- 
erty which  came  to  his  hands  can  be  found  is  not  satisfactoy 
proof  that  it  was  not  filed,  because  it  also  appears  how  it 
may  have  been  destroyed.  There  is  no  exception  to  the 
amount  allowed,  but  we  will  not  say  whether  it  is  ex- 
cessive or  not,  but  leave  that  matter  for  the  Court  below  to 
consider  when  the  account  is  revised. 

The  judgment  is  therefore  erroneous,  and  the  case  is  re- 
manded. 

The  cost  in  this  Court  will  be  paid  equally  by  the  parties. 

Error.  Keversed. 
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W.  D.  PRUDEN  V.  W.  C.  PAXTON  and  others. 

WiU—Construetion  of. 

1.  In  expounding  a  will  the  grammatical  construction  must  prevail, 
unless  a  contrary  intention  plainly  appears. 

3.  A  testator,  by  the  first  item  of  his  will,  devised  to  his  wife  real 
property  exceeding  in  value  a  life  estate  in  all  his  property  of  that 
character.  In  the  residuary  clause  of  said  will  he  devised  as  fol- 
lows : — **  I  give,  devise  and  bequeath  all  my  other  property  of  every 
description  to  my  beloved  wife  and  dear  children,  to  be  divided 
among  them  according  to  law  ;"  Heldf  that  a  farm  included  in  such 
residuary  clause  passed  to  the  wife  and  children  as  tenants  in  com- 
mon of  the  fee. 

(Jones  V.  Posten,  1  Ire.  166 ;  Broum  v.  Browtiy  2  Ire.  Eq.,  80© ;  Bost  v. 
Bo8t^  3  Jones,  Eq.,  484,  cited,  distinguished  and  approved.^ 

Civil   Action  tried  at  Spring  Term,  1878,  of  Chowan 
Superior  Court,  before  Hmry^  J. 

Richard  Paxton  died  in  1865,  leaving  a  last  will  and  tes- 
tament appointing  his  wife  executrix.  Besides  the  pro- 
perty specially  devised  in  the  will  he  was  seized  in  fee 
simple  at  his  death  of  a  certain  plantation  known  as  the 
"Paxton  farm  "in  Chowan  county,  which  was  devised  by 
the  residuary  clause  as  follows: — " I  give,  devise  and  be- 
queath all  my  other  property  of  every  description  to  my 
beloved  wife  and  dear  children  to  be  divided  among  them 
according  to  law."  The  interest  in  the  house  and  lot  in 
Edenton  given  to  his  widow,  Mrs.  E.  B.  Paxton,  for  life  by 
the  first  item  of  the  will  largely  exceeds  in  value  a  life 
interest  in  one  third  of  all  the  real  estate  owned  by  the  tes- 
tator, and  she  never  claimed  or  had  allotted  to  her  any 
dower  interest  in  the  Paxton  farm.  In  pursuance  of  a 
judgment  and  execution  in  favor  of  F.  L.  Uoberts  and  others, 
the  sheriff  levied  upon  her  interest  in  said  farm  and  sold 
the  same  in  satisfaction  thereof,  when  the  plaintiff  became 
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the  purchaser,  took  a  deed  and  brought  this  action  to 
recover  possession  of  the  land.  His  Honor  held  that  Mrs. 
Paxton  was  entitled  to  a  dower  interest  in  said  land  only» 
and  that  having  failed  to  claim  that  interest  before  the  sale 
to  the  plaintiff,  he  acquired  no  estate  in  the  same  by  virtue 
of  his  deed  from  the  sheriffl  Judgment  accordingly  and 
appeal  by  plaintiff. 

Messrs.  Gilliam  ^  Oailing^  for  plaintiff. 
No  counsel  in  this  Court  for  defendants. 

Bynum,  J.  This  is  an  action  for  the  recovery  of  laud, 
and  the  right  of  the  plaintiff  to  recover  depends  upon  the 
construction  of  the  last  will  and  testament  of  Richard  Pax- 
ton. 

The  testator  first  devises  and  bequeaths  to  his  wife,  Eliza- 
beth, his  dwelling  house  and  lot  in  the  town  of  Edenton  for 
her  life  and  then  to  be  disposed  of  among  the  children  at 
her  death  as  she  may  think  best.  It  is  conceded  that  this 
devise  exceeds  in  value  her  dower  right  in  all  the  real  estate 
of  the  testator.  After  other  bequests,  follows  the  clause  of 
the  will  we  are  called  upon  to  construe,  to  wit,  "  Item — I 
give,  devise  and  bequeath  all  my  other  property  of  every 
description  to  my  dear  wife  and  beloved  children,  to  be 
divided  among  them  according  to  law."  And  the  wife  is 
appointed  executrix.  The  residue  of  the  estate  embraced 
by  this  clause  of  the  will  consisted  of  some  personal  prop- 
erty and  a  tract  of  land,  known  as  the  "  Paxton  farm/'  Af- 
ter the  testator's  death  the  interest  of  the  widow  in  this 
land  was  sold  under  an  execution  against  her  for  debt,  and 
purchased  by  the  plaintiff  who  brings  this  action  to  recover 
possession  of  such  interest  in  the  land  as  she  derived  under 
the  aforesaid  clause  of  the  will.  The  defendants  are  the 
other  devisees  and  those  claiming  under  them.  Their  de- 
fence to  the  action  is,  that  by  the  proper  construction  of  the 
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will,  the  widow  is  only  entitled  to  dower  in  the  land,  or 
such  an  estate  as  the  law  would  give  her,  had  the  husband 
died  intestate ;  and  that  inasmuch  as  she  never  applied  for 
dower  or  had  it  assigned  to  her,  she  was  seized  of  no  estate 
in  the  land  which  was  the  subject  of  levy  and  sale. 

In  expounding  a  will  the  grammatical  construction  must 
prevail  unless  a  contrary  intent  plainly  appears.  Jones  r. 
JPosten,  1  Ire.  166.  Applying  this  rule,  the  devise  here  con- 
veys the  fee  to  all  as  tenants  in  common  unless  it  is  limited 
as  to  the  wife  by  the  words,  **  to  be  divided  according  to 
law."  The  will  no  where  shows  any  intent  of  the  testator 
that  the  wife  should  have  only  a  life  estate  in  the  Paxton 
farm;  on  the  contrary  the  intent  would  i^ther  seem  the 
other  way,  because  in  a  former  clause  the  testator  had  de- 
vised his  dwelling  house  and  premises  to  his  wife,  and  ex- 
pressly limited  the  estate  to  her  for  life,  manifestly  in  lieu 
and  satisfaction  of  her  right  of  dower,  while  in  respect  of 
the  devise  of  the  residue  of  his  land,  no  such  limitation  is 
made ;  but  on  the  contrary  the  wife  is  put  upon  the  exact 
footing  of  the  children.  No  contrary  intent  therefore  plainly 
appearing,  the  rules  of  grammar  must  determine  the  con- 
struction, and  applying  these,  the  will  first  conveys  the  fee 
simple  to  all  the  devisees — wife  and  children — ^and  second, 
prescribes  a  division  of  the  land  and  how  it  shall  be  made : 
Thus,  1st — **  I  give,  devise  and  bequeath  all  my  other  prop- 
erty of  every  description  to  my  beloved  wife  and  dear  chil- 
dren." This  language  unquestionably  conveys  the  fee  to 
all.  Then  the  testator  adds,  2nd— -"to  be  divided  among 
them  according  to  law."  This  language  is  simply  declara- 
tory, not  of  the  quantity  of  the  estate  conveyed,  but  of  how 
the  devisees  shall  hold  it,  to  wit,  in  severalty,  by  a  division 
to  be  made  in  the  mode  prescribed  by  law.  The  clause  in 
question  first  creates  the  estate  and  then  directs  a  partition 
in  severalty. 

This  case  is  unlike  that  of  Brown  V.  Browrty  2  Ire.  Eq. 
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309,  and  Bost  v.  Bost^  3  Jones  Eq.  484.  In  the  first  case 
there  was  a  residue  of  real  and  personal  property  as  here, 
but  the  testator  wills  it  "to  be  disposed  of  as  the  law  di- 
rects." It  was  held  that  the  personalty  passed  to  the  next 
of  kin  according  to  the  statute  of  distributione,  and  the 
realty  went  to  the  heirs  according  to  the  law  of  descents, 
because  in  both  cases  they  were  the  persons  whom  the  law 
-would  direct  to  take  if  the  testator  had  died  intestate. 
Bost  V.  Bost  was  also  a  case  of  the  construction  of  a  resi- 
duary clause  in  the  following  words, — *'I  will  that  all  the 
balance  of  my  estate,  real  and  personal,  be  disposed  of  as 
the  law  directs."  It  was  held  that  the  widow  should  have 
her  dower  assigned  in  the  mode  directed  by  law  in  cases 
-of  intestacy. 

The  distinction  between  these  two  cases  and  the  one  at 
bar  is  manifest  and  illustrates  the  correctness  of  our  con- 
struction. In  the  cases  cited  the  law  is  invoked  to  designate 
who  shall  have  the  estate,  while  in  our  case  the  testator 
'himself  designates  the  objects  of  his  bounty  and  devises  the 
estate  directly  to  them ;  the  law  is  called  upon  only  to  divide  the 
estate  in  severalty.  The  former  are  cases  of  intestacy  qiLoad 
the  residue,  while  the  latter  is  a  case  of  the  devise  of  the 
residue, — where  the  testator  did  not,  and  did  not  intend  to 
die  intestate  as  to  any  of  his  property.  If  the  testator  had 
devised  the"Paxton  farm  "to  A  and  her  children  to  be 
divided  among  them  according  to  law,  there  could  have 
been  not  a  doubt  but  that  A  would  have  taken  the  same 
estate  as  the  children.  It  is  not  seen  how  the  case  is  altered 
because  A  happened  to  be  the  wife  of  the  testator,  and  the 
children,  his  children. 

We  are  therefore  of  opinion  that  by  the  devise  the  wife 
became  a  tenant  in  fee  in  common  with  the  children,  of  an 
equal  part  of  the  land  with  each  of  them,  and  that  the  plain- 
tiff is  entitled  to  recover  accordingly.  The  Court  below 
29 
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having  held  otherwise,  there  is  error.    Judgment  is  reversed 
and  venire  de  novo. 
Per  Curiam.  Venire  de  novo. 


HENEY  WHITEHEAD  and  others  v.  EDWARD  THOMPSON  and 

others. 

Will — Constnietion  of— Lapsed  Legacy. 

A  testator  by  his  will  devised  certain  lands  to  his  sons  J  and  H,  "  on 
the  following  conditions,  provided  that  they  each  pay"  certain 
amounts  to  t)^ree  other  of  his  sons,  infants,  when  they  severally  at- 
tain the  age  of  twentynone  years ;  by  the  residuary  clause  of  the 
will  he  gave  all  his  remaining  property,  not  before  disposed  of,  to 
four  daughters  ;  the  three  sons  died  in  infancy  and  without  issue^ 
durm^r  the  testator's  life-time  ;  Beld,  that  the  legacies  lapsed  and  J 
and  H  took  the  Irnis  devised  to  them  without  charge. 

(Woods  V.  Woods,  Bush.  290  ;  Lassiterv.  Wood,  63  N.  C.  860  ;  Macon  v. 
Maeon,  75  N.  C.  876  ;  Horah  v.  Borah,  Winst.  Eq.  107,  cited,  distin- 
guished and  approved.) 

Controversy  submitted  without  action  under  C.  C.  P.,  5^ 
315  for  the  Construction  of  a  Will,  heard  at  Spring  Term^ 
187S,  of  Chatham  Superior  Court,  before  Kerr,  X 

The  facts  are  as  follows  : — ^Arthur  "Whitehead  died  in  the 
year  1876,  having  on  the  30th  day  of  June  preceding  made 
a  will  and  therein  appointed  the  plaintiffs  William  B.  Car- 
ter and  John  Whitehead  his  executors,  who  shortly  there- 
after proved  the  will  and  qualified  as  executors.  The 
material  provisions  of  the  will  necessary  to  a  proper  under- 
standing of  the  controversy  are  these . 

Item  3.  I  will  and  devise  to  my  two  sons  John  and 
Henry,  all  that  tract  of  land  lyin^  on  the  waters  of  Rocky 
river  together  with  all  my  mill  property  thereon  situated, 
one-half  interest  to  each  on  the  following  conditions,  pro- 
vided that  the  said  John  and  Henry  each  pay  to  my  three 
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sons,  William  G.  and  Darant  H.,  and  my  infant  son,  not 
yet  named,  the  foUowit]^  sums, — John  to  pay  fourteen 
hundred  and  fifty  dollars,  and  Henry  to  pay  seven  hundred 
aud  fifty  dollars,  that  the  said  Joba  and  Henry  shall  pay^ 
over  the  said  amount  in  equal  shares  to  my  said  three  sons^ 
when  they  severally  attain  to  the  age  of  twenty-one  years, 
at  the  rate  of  six  per  cent  interest. 

In  the  next  two  items  the  testator  devises  another  tract 
of  land,  one  half  to  his  son  Newton  "Whitehead,  and  one 
hundred  dollars  in  money  in  addition,  and  the  other  half 
to  his  daughter  Elizabeth  E.  Foglemau  on  her  paying  fifty 
dollars  into  his  estate.  Some  few  other  articles  are  given, 
and  then  follows  the  residuary  clause  (Item  7)  in  which  he 
diricls  all  his  remaining  property  of  every  description  not 
before  disposed  of  in  the  will,  to  be  sold,  and  the  proceeds 
with  such  debts  as  the  executors  may  be  able  to  collect  and 
any  money  in  hand,  and  the  amount  thus  realized  to  be 
paid  in  equal  shares  to  his  four  daughters  Matilda  Thomp- 
son, Rachel  A.  Clapp,  Sarah  E.  Moran  and  Rosa  V.  White- 
head, they  accounting  for  what  they  may  severally  owe  the 
testator.  In  item  8  he  appoints  his  son  John  Whitehead 
guardian  of  his  minor  children  and  of  their  estate,  and  also 
entrusts  him  with  the  care  and  management  of  the  estate 
given  his  wife.  The  legatees  and  devisees  living  are  all 
parties  to  tiiis  action.  The  three  minor  children  mentioned ' 
in  item  3  died  without  issue  after  the  making  the  will  and 
before  the  testator's  death. 

His  Honor  held  that  by  item  3  the  land  was  devised  to 
the  testator's  sons,  John  and  Henry,  upon  condition  that 
they  were  to  pay  the  sums  of  money  mentioned,  to  be* 
equally  divided  among  the  next  of  kin ;  that  item  7  pro- 
vided for  a  special  beqiTest  of  certain  effects  to  the  four  per- 
sons named,  upon  condition,  that  they  account  for  what 
they  owed  the  testator  on  making  the  settlement ;  that  on 
failure  of  the  personal  property  to  pay  debts  aud  legacies, 
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the  deficiency  must  be  made  up  out  of  the  legacies  which 
would  have  gone  to  the  three  minor  sons  who  died  in  the 
testator's  lifetime,  and  whose  legacies  lapsed  by  their  death, 
and  that  there  was  no  pro  rata  abatement  of  legacies.  From 
which  ruling  the  plaintiffs  appealed. 

Mr.  J.  H.  HeadeUy  for  plaintiffs. 
Jfr,  John  Manning,  for  defendants. 

Smith,  C.  J.  (After  stating  the  case  as  above).  The 
only  question  submitted  which  we  are  called  no  to  answer  is 
as  to  the  legacies  given  the  three  deceased  children,  and 
<3harged  upon  the  mill  property  devised  in  3d  item  to  his 
sons  John  and  Henry.  Are  they  lapsed  and  extinguished 
or  are  they  still  to  be  paid  and  go  into  the  residuum  disposed 
of  in  item  7?  We  find  little  difficulty  in  solving  this 
question. 

The  testator  gives  to  his  three  infant  sons  a  sum  of 
money,  and  charges  its  payment  upon  the  land  devised  to 
his  sons  John  and  Henry.  Although  he  uses  the  words 
*'  on  the  following  conditions,"  he  explains  his  meaning  by 
adding  immediately, "  provided  that  the  said  John  and 
Henry  pay,"  &c.  There  can  be  but  three  possible  interpre- 
tations given  to  this  clause  of  the  will.  (1)  The  payment 
of  the  legacies  is  so  annexed  to  the  devises  as  to  defeat 
them  altogeher  by  the  death  in  the  testator's  life  time  of 
the  infant  legatees,  or  (2)  The  legacies  are  preserved  and 
fall  into  the  residuum  disposed  of  in  the  7th,  item  of  the 
will,  or  (3)  The  legacies  lapse  and  the  devises  are  free  from 
the  charge. 

The  first  construction  which  would  defeat  the  devises 
altogether  is  clearly  inadmissible,  since  the  testator's  inten- 
tion that  John  and  Henry  shall  have  the  land,  is  as  mani- 
fest as  that  William  and  his  brothers  shall  have  the  money. 
The  devise  must  therefore  be  upheld  whether  the  devisees 
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are  required  to  make  payment  or  not.  The  infant  legatees 
were  the  special  objects  of  their  father's  bounty,  and  for 
their  personal  benefit  the  provision  in  the  will  is  made. 
Their  death  during  his  life  time  intercepts  and  defeats  his 
purpose  and  the  bequests  fail.  Had  they  left  issue  the 
legacies  would  have  vested  in  such  issue  under  the  statute 
made  to  meet  the  contingency.    Bat.  Rev.  ch.  45,  §  3. 

Nor  is  this  the  case  of  an  attempted  and  ineffectual  dis- 
position of  property  which  is  absorbed  into  the  general 
estate  and  passes  under  the  residuary  clause,  as  decided  in 
the  cases  to  which  we  have  been  referred  in  the  brief  of 
counsel.  There  is  here  no  undisposed  of  property  of  the 
testator,  but  a  personal  obligation  imposed  on  two  of  his 
children  in  behalf  of  three  others,  and  secured  by  being 
charged  upon  his  land.  The  point  is,  shall  this  obligation 
now  be  enforced,  and  not  what  shall  become  of  the  money 
when  paid.    The  principle  in  those  cases  does  not  apply. 

The  only  remaining  construction  then  must  prevail  which 
frees  the  devised  land  from  the  charge.  For  this  we  are 
not  left  without  authority.  '*  If  the  charge  upon  the  land 
in  terms  depends  upon  a  contingency  which  fails  and  the 
estate  is  thereby  defeated,  the  charge  sinks  for  the  benefit  oftht 
devisee  or  whoever  may  be  entitled  to  the  principal  estate." 
2  Red.,  Wills  502;  O'Hara,  Wills,  419. 

In  Woods  V.  Woods,  Busb.  290  ;  Joseph  Woods  devised  a 
tract  of  land  in  these  words:  '*  I  give  to  Lambert  Woods, 
my  grandson,  the  tract  of  land,  Ac,  provided  the  said  Lam- 
bert Woods  shall  pay  my  grandson  Eli  Woods,  son  of  John 
Woods  deceased,  the  sum  of  three  hundred  dollars."  Eli 
Woods  died  before  the  testa!  or  and  it  was  held  that  his 
legacy  lapsed  and  the  devisee  took  the  land  relieved  of  the 
charge.  '*This  construction,"  say  the  Court,  "is  made 
manifest  by  the  fact  that  there  is  no  devise  of  the  land  over 
to  a  third  person,  if  Lambert  Woods  should  refuse  to  pay 
the  $300,  but  it  is  an  absolute  devise  to  him.    Upon  the 
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death  of  Eli  without  issue  in  the  life  time  of  the  testator, 
Lis  legacy  lapsed.  If  however  its  payment  loas  a  condition  its 
performance  became  impossible  by  the  act  of  God." 

This  case  seems  decisive  of  that  now  before  us  and  ren- 
ders further  discussion  useless. 

But  our  attention  is  called  to  Lassiier  v.  Wood^  63  N.  C, 
360,  and  Maeon  v.  Macon.  75  N.  C,  376,  as  establishing  the 
doctrine  that  special  provisions  in  a  will  may  be  modified 
when  necessary  to  give  eflTect  to  a  general  controlling  intent 
apparent  in  the  will,  to  make  an  equal  division  of  the  testa- 
tor's estate  among  the  objects  of  his  bounty.  These  cases 
are  peculiar  and  the  construction  adopted  was  deemed 
necessary  to  present  the  clear  dominant  purpose  of  the 
testator  from  being  defeated  altogether,  and  the  special 
directions  in  the  will  were  made  to  yield,  to  avoid  a  total 
disruption  of  the  testator's  general  plan  of  disposing  of  his 
estate.  This  is  not  our  case.  We  can  not  undertake  to 
avert  consequences  against  which  the  testator  has  not  pro- 
vided, and  which  he  may  not  have  foreseen.  Our  duty  is 
to  interpret  his  will  and  ascertain  his  intentions,  not  to 
change  or  modify  them.  So  far  as  they  are  consistent  with 
the  principles  of  law  we  must  give  them  eflTect,  and  we  can 
neither  supply  his  omissions,  nor  disregard  his  directions. 
,  There  are  other  questions  presented,  but  except  in  so  far 
as  they  find  a  solution  in  what  has  been  already  said,  we 
can  not  undertake  to  give  an  answer.  There  are  no  facts 
stated  to  which  the  advice  may  apply  with  any  practical 
result.  The  condition  of  the  estate  is  not  set  out,  nor  any 
estimate  of  the  value  of  the  fund  created  under  the  residu- 
ary clause,  nor  the  amount  of  the  liabilities  of  the  estate. 
The  inquiries  are  consequently  speculative,  and  it  is  not 
in  accord  with  the  usages  of  a  Court  of  Equity  to  give 
advice  except  upon  submitted  facts  and  where  the  advice 
can  be  enforced.    Horah  v.  Horah^  1  Winst.,  Eq.  107. 

There  is  error  in  the  opinion  of  the  Court  below  that  the 
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legacies  to  the  deceased  infant  children  are  preserved  and 
foil  into  the  residue  disposed  of  in  the  7th  item. 

The  cause  will  be  remanded  to  the  end  that  further  pro- 
<5eeding8  may  be  had  in  the  Court  below  in  accordance  with 
this  opinion. 

Error.  Reversed  and  remanded. 


OEORGE  H.  and  ADELAIDE  SMITH  by  their  guardian  v.  R.  H.  and 
W.  H.  SMITH,  Executors. 

Will— Legacy  in  Lieu  of  Dower— Liability  of  Executor— Commis- 

sioner — Insolvency  of  Estate— Liability  of 

Legatees  to  Refund. 

1.  Where  a  will  gave  certain  legacies  and  devises  to  a  widow  in  lieu  of 
dower,  which  amounted  to  less  in  value  than  her  dower  ;  It  was  held, 
that  such  legacies  and  devises  were  not  assets  liable  for  the  debts  of 
the  testator. 

2.  Where  cotton  belonging  to  an  estate  was  shipped  by  the  executors 
to  a  firm  of  commission  merchants  in  good  repute,  who  preferred 
claims  against  the  proceeds  arising  out  of  their  transactions  with 
the  testator  and  also  with  testator's  widow,  and  while  the  matter 
was  still  unsettled  the  firm  failed  ;  Held,  that  the  executors  are  not 
liable  to  the  creditors  of  the  estate  for  the  loss. 

3.  But  if  while  the  demands  of  the  firm  are  being  resisted  by  the  exe- 
cutors and  are  still  unadjusted,  the  executors  ship  other  cotton  to 
the  same  firm,  which  is  not  then  notoriously  insolvent,  and  the  pro- 
ceeds are  lost ;  Held,  that  their  previous  dealings  should  have  put 
the  executors  on  their  guard  and  they  lire  liable  to  the  creditors  for 
the  loss. 

4.  For  effecting  an  arrangement  whereby  the  creditors  of  an  estate 
took  $49,500  worth  of  land  in  payment  of  their  claims,  the  execu- 
tors were  allowed  two  and  one  half  per  cent  commissions. 

5.  Where  all  the  devisees  under  a  will,  including  the  plaintiffs  and  one 
of  the  executors,  took  the  lands  devised  to  them  and  for  two  years 
received  the  rents  and  profits,  and  the  estate  proving  insolvent,  then 
surrendered  the  same ;  Held^  that  aa  between  the  plaintiffs  Und  said 
executor,  the  executor  was  not  chargeable  with  the  rents. 
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6.  Where  a  testator  was  a  prudent  business  man  and  his  iadebtednes^ 
was  apparently  small  as  compared  with  his  estate,  and  the  will  set 
aside  enough  property  in  his  judgpnent  to  pay  his  debts,  and  where 
the  devises  were  specific  (farms)  and  already  in  possession  of  the 
devisees  ;  and  when  the  value  of  testator's  estate  was  so  greatly  im. 
paired  by  the  effects  of  a  financial  crisis  and  an  inability  to  collect 
debts  due  the  estate,  that  it  proved  insolvent ;  Held,  that  the  execu- 
tors have  a  right  to  call  upon  the  legatees  under  the  will  to  refund. 

7.  Where,  the  plaintiff  having  received  a  legflcy  of  stock,  &c.,  sold  the 
same  to  defendant  H,  and  received  in  part  payment  a  note  of  the 
testator  and  sued  upon  it,  and  the  executors  answer,  for  the  reasons 
stated  above,  that  they  have  nothing  to  pay  with  except  the  plain- 
tiff 's  legacy  ;  Held,  that  the  equity  of  the  executors  to  compel  the 
plaintiff  to  refund  the  legacy  is  a  good  counter-claim  to  the  plain- 
tiff's  demand. 

Civil  Action,  heard  upon  exceptions  to  a  referee's  report^ 
at  Spring  Term,  1878,  of  Halifax  Superior  Court,  before 
JSeymour,  J. 

The  plaintiffs  by  their  guardian,  W.  H.  McRary,  brought 
this  action  to  recover  $763.96,  the  amount  of  a  bond,  which 
was  made  b/  W".  K.  Smith,  the  testator  of  defendants,  to 
one  John  E.  Herring,  and  transferred  by  him  to  said  guar- 
dian ;  and  demanded  payment  of  the  same  of  the  execu- 
tors of  W.  R.  Smith,  and  of  Herring,  the  endorser. 

The  defence  set  up  was  a  counter  claim,  the  material  al- 
legations in  reference  thereto  are  as  follows :  The  testator 
devised  to  plaintiflFs,  his  grand-children,  a  certain  tract  of 
land,  and  personal  property,  and  upon  the  death  of  the  tes- 
tator, the  father  of  plaintiffs  took  charge  of  the  same 
together  with  the  personal  property  thereon  under  the  pro- 
visions of  the  will,  the  said  Herring  having  previously  been 
in  possession  thereof.  The  executors  assented  to  the  legacy  ^ 
of  the  stock,  &c.,  and  to  the  delivering  the  same  to  the 
guardian,  by  the  father;  and  the  guardian  sold  a  portion  to 
Herring  for  an  amount  about  equal  to  the  sum  demanded, 
and  received  in  part  payment,  the  bond  declared  on.  The 
executors  took  no  refunding  bond  from  the  guardian,  but 
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were  induced  to  pay  the  legacy,  by  the  fact,  that  the  testa- 
tor owned  a  very  large  estate,  and  was  a  prudent  businesa 
man ;  and  had  directed  his  executors  to  sell  certain  lands, 
including  his  interest  in  the  **  Chatham  county  lands  and 
the  academy  lot,"  and  if  the  proceeds  thereof  should  be 
insufficient  to  pay  his  individual  debts,  they  should  supply 
the  deficiency  by  disposing  of  the  devises  and  legacies, 
other  than  those  to  his  wife.  That  the  testator  never  had 
title  to  the  academy  lot,  and  it  was  not  conveyed  by  his 
will ;  that  the  will  provided  that  the  **  river  farm  *'  in  pos- 
session of  Peter  E.  Smith  should  go  to  him  upon  his  dis- 
charging a  certain  debt  to  which  the  testator  was  security, 
and  the  **  cypress  swamp "  tract  to  another  devisee  upon 
like  terms ;  that  in  addition  to  the  lands  devised,  the  testa- 
tw  at  the  time  of  his  death  was  seized  of  the  "  Edward's 
Ferry "  and  other  tracts,  worth  about  $65,000  ;  and  of  un- 
disposed of  personal  property  valued  at  $4,000,  and  notes, 
&c.,  to  the  amount  of  about  $65,000,  (scaled  value)  from 
which  the  executors  expected  to  realize  at  least  $10,000^ 
but  owing  to  the  insolvency  of  some  of  the  debtors,  they 
succeeded  in  collecting  only  about  $5,500.  The  sum  real- 
ized from  the  crop  of  1872,  which  went  into  the  hands  of 
the  executors,  was  about  $8,000.  The  testator*s  debts, 
which  were  known  to  the  executors  at  the  time  of  their  as- 
sent to  said  legacy  amounted  to  about  $25,000,  but  they  be- 
lieved that  the  property  set  apart  by  the  testator  would  be 
sufficient  to  discharge  the  same.  The  deficit  was  caused 
however  by  the  application  of  the  proceeds  of  sale  of  crop 
by  commission  merchants,  to  certain  debts  due  them,  of 
which  the  executors  had  no  notice ;  and  also  by  the  ina- 
bility of  the  executors  to  sell  certain  other  lands ;  but  they 
have  individually  become  responsible  for  the  balance  of  their 
testator's  debts.  That  the  lands  have  depreciated  since  the 
financial  crisis  of  1873,  and  the  estate  is  insolvent.  And 
the  defendants  insist  that  the  personal  property  delivered 
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by  them  to  the  plaintiffs  as  aforesaid  has  disohanged  the 
said  bond  sued  on.  And  the  plaintiff  in  their  reply  among 
other  things  allege  that  the  defendants  were  guilty  of 
laches. 

At  January  Special  Term,  1878,  the  case  was  referred  by 
Schenck,  /.,  to  J.  M.  Mullen,  Esq.;  for  an  account,  who  re- 
ported substantially  as  follows :  That  said  testator  died  in 
June,  1872,  and  the  defendants  duly  qualified  as  executors 
to  his  will ;  that  prior  to  his  death  he  put  certain  devisees 
in  possession  of  lands  devised  to  them,  and  they  used  and 
enjoyed  the  same  without  charge,  and  were  in  possession  at 
his  death  ;  that  in  February,  1854,  he  conveyed  to  defen- 
dant, W.  H.  Smith,  a  tract  of  land  of  which  he  took  pos- 
session and  has  claimed  it  by  virtue  of  the  deed — the  said 
tract  was  also  devised  to  bim  by  the  will,  and  the  inven- 
tory returned  by  the  executors  includes  said  tract  among 
the  lands  of  the  testator ;  that  on  the  1st  of  January,  1873, 
having  ascertained  that  the  debt  of  Peter  E.  Smith  to  which 
their  testator  was  surety  exceeded  the  value  of  the  land 
devised  to  him,  the  executors  took  possession  of  it,  and  be- 
ing unable  to  get  a  fair  price,  bid  it  in  for  the  benefit  of  the 
estate  and  have  charged  themselves  with  the  rents  accruing 
therefrom ;  that  other  devisees  were  permitted  to  remain  in 
possession  of  their  respective  tracts,  the  part  used  by  the 
widow  not  being  worth  as  much  as  her  dower  interest  v^ould 
have  been ;  that  in  January,  1873,  the  executors  directed 
the  father  of  the  plaintiffs  to  retain  possession  of  the  prop- 
erty devised  and  bequeathed  to  them,  but  it  did  not  appear 
whether  he  took  possession  as  agent  of  the  guardian  or  not ; 
that  in  March  following  the  guardian,  who  lives  in  Wil- 
mington, visited  the  premises  with  the  executors  and  with 
their  consent  took  possession  of  all  the  property  of  his 
wards,  and  sold  some  of  the  personal  property  to  said  Her- 
ring for  the  sum  of  $985  in  presence  of  and  with  the  con- 
cent of  the  executors,  and  rented  the  land  to  said  Herring 
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for  a  certain  number  of  pounds  of  lint  cotton,  and  shipped 
$200  worth  of  cattle  to  Wilmington ;  and  on  the  Ist  of 
January,  1875,  the  executors  took  possession  of  said  prem* 
ises. 

The  referee  further  finds  that  Herring  in  part  payment  of 
the  property  sold  him  as  aforesaid  endorsed  and  delivered 
the  bond  sued  on,  to  the  guardian ;  that  at  the  time  said 
personal  property  was  turned  over  to  and  sold  by  the  guar- 
dian, the  executors  valued  the  property  set  apart  in  the  will 
to  pay  debts,  including  net  value  of  the  crop  of  1872,^  at 
$24,010,  and  had  no  notice  at  the  time  the  account  of  sales 
was  rendered,  of  an  amount  ($2204,65)  claimed  by  B,  N  & 
S,  commission  merchants  in  Norfolk,  but  had  notice  of  indi^ 
vidual  debts  of  their  testator  amounting  to  about  $25,000, 
and  of  debts  for  which  he  was  surety,  principally  for  his 
sons,  amounting  to  $15,000  to  $18,000;  and  at  that  time 
they  valued  the  other  property  of  the  testator,  including  the 
-"  Edwards  Ferry  farm,"  at  about  $42,000 ;  that  a  great 
manj  of  the  notes,  &c.,  proved  to  be  worthless,  and  the 
lands  depreciated  m  value  in  1873  ;  that  other  lands  besides 
those  above  mentioned  were  sold  and  bid  in  by  the  execu- 
tors and  the  rents  applied  to  the  payment  of  debts;  that  on 
the  1st  of  January,  1876,  finding  that  they  could  not  sell 
the  lands  to  an  advantage,  tlie  executors  agreed  with  the 
creditors  of  the  estate,  that  W.  H.  Smith  should  take  apart 
of  the  Edward's  Ferry  tract,  subject  to  the  rights  of  the 
widow,  at  $12,000,  and  assume  debts  of  testator  to  that 
amount,  (and  other  devisees  took  other  tracts  at  certain 
prices  upon  like  terms) ;  that  the  prices  so  agreed  upon 
were  fair  and  the  arrangement  advantageous  to  the  estate ; 
that  the  other  part  of  the  Edward's  Ferry  tract  had  been 
previously  disposed  of,  at  $5,000,  and  the  tract  devised  to 
the  plaintiffs,  at  $7,000,  which  were  fair  prices ;  that  the 
proceeds  of  sale  of  these  lands  have  been  used  to  pay  debts, 
which  were  unpaid  on  the   Ist  of  January,   18T6,  except  a 
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8raall  sum  due  by  W.  H.  Smith  on  his  purchase ;  that  all  the- 
other  estate  (except  the  land  in  Chatham  county,  and  that 
devised  to  the  widow,  and  the  personal  property  delivered 
to  the  plaintiflFs  as  aforesaid)  has  been  disposed  of  by  the- 
executors  and  applied  to  the  payment  of  debts,  and  that 
the  unpaid  debts,  including  the  note  sued  on,  amount  to- 
$3649.58. 

The  referee  says  that  the  executors  have  made  no  attempt 
to  dispose  of  the  '*  home  place  "  of  W.  H.  Smith  for  the- 
benefit  of  the  estate ;  and  that  they  have  not  disposed  of  the- 
"  academy  lot "  for  the  reason  that  the  title  was  in  Peter  E^ 
Smith ,  that  the  executors  are  not  chargeable  with  the  pro^ 
ceeds  of  cotton  shipped  in  1873  to  Baker,  Neal  and  Sbep- 
pard,  but  while  the  proceeds  of  the  cotton  was  held  by 
them,  they  failed,  and  the  executors  recovered  judgment 
against  them  after  their  failure,  but  never  collected  the 
money ;  nor  are  they  to  be  charged  with  cotton  shipped  to- 
said  merchants  in  January,  1876  ;  that  the  executors  had 
an  intimation  of  said  failure  a  veek  or  so  before  it  took 
place  in  Febmary,  1875,  but  not  in  time  to  protect  the  es- 
tate; that  they  did  not  take  the  funds  out  of  said  merchants' 
hands  as  they  kept  an  account  with  them;  and  that  the- 
executors  are  not  chargeable  with  the  rents  received  by  the 
devisees  during  the  years  1873,-'74. 

The  exceptions  to  this  report  which  are  sufficiently  set  out 
in  the  opinion  were  heard  before  His  Honor  and  overruled,, 
and  the  plaintiffs  appealed.  Upon  the  facts  found  by  the 
referee.  His  Honor  gave  judgment  for  plaintiffs  for  amount 
demanded,  and  the  defendants  appealed,  and  both  appeals- 
were  heard  together. 

Mr.  R.  0.  Burton,  Jr.,  for  plaintiffs. 

Messrs.  T.  N,  Hill,  and  Busbee  ^  Busbee,  for  plaintiffs- 

Reade,  J.     The  action  is  upon  a  bond  to  pay  money  exe- 
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-cuted  by  the  testator  of  the  defendants,  and  nothing  more 
4ippearing  they  would  be  entitled  to  recover  the  amount  out 
-of  the  defendant  executors  as  a  matter  of  course.  But  the 
-defendants  say  that  they  have  no  assets  with  which  to  pay 
it.  And  it  being  referred  for  an  account,  it  appears  from 
the  account  reported  by  the  referee  that  that  defence  is 
true, — that  not  only  have  the  executors  no  assets,  but  after 
taviug  exhausted  the  assets,  the  estate  is  in  their  debt  for 
disbursements  and  commissions  more  than  $5,000. 

For  the  purpose  however  of  fixing  the  executors  with 
liissets,  the  plaintiffs  file  exceptions  to  the  account  reported. 
There  are  twenty  exceptions  and  the  papers  are  very  volu- 
jninous.  We  have  carefully  examined  the  whole  of  them 
in  detail,  and  there  are  few  of  them  involving  important 
principles,  so  as  to  make  it  necessary  or  proper  that  we 
^should  consider  them  elaborately ;  and  therefore  we  agree 
^th  His  Honor  in  overruling  them  except  as  hereinafter 
stated: — 

1.  The  first  exception,  that  the  executors  are  not  charged 
with  the  value  of  legacies  and  devises  to  widow  is  overruled, 
because  the  will  provides  that  they  shall  not  be  charged 
iintil  all  the  other  property  is  exhausted,  and  because  they 
do  not  amount  to  more  than  her  dower  at  law. 

2.  The  second  exception,  that  the  executors  are  not 
xjharged  with  the  value  of  the  W.  H.  Smith  ''home  place" 
is  overruled,  because  it  was  not  of  the  estate  of  their 
testator. 

3.  The  third  exception  as  to  the  academy  lot  is  overruled 
for  the  same  reason. 

4.  The  fourth  exception  is  that  executors  are  not  charged 
with  the  proceeds  of  cotton  shipped  to  Baker,  Neal  &  Shep- 
pard  in  1874  is  overruled,  because  they  were  in  good  repute 

jand  failed. 

5.  The  fifth  exception,  that  executors  are  not  charged 
^vith  cotton  shipped  to  the  same  firm  as  above  in  1875  is 
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allowed,  because  although  they  had  not  then  notoriously 
failed,  yet  their  unfair  dealing  with  the  shipment  of  1874 
was  sufficient  to  put  the  executors  on  their  guard: 

6.  The  sixth  exception,  that  the  executors  are  allowed 
five  per  cent  on  the  value  of  the  lands  ($49,500)  which  the 
devisees  and  others  took  under  an  arrangement  with  the 
creditors,  the  devisees  accounting  to  the  creditors  for  their 
value,  is  allowed,  because  five  per  cent  is  too  much.  Two 
and  a  half  per  cent  is  enough. 

7.  The  seventh  exception,  that  executors  are  not  charged 
with  $2,204.20  retained  by  Baker,  Neal  &  Sheppard  out  of 
shipment  of  cotton  to  them  is  not  allowed,  because  the  tes- 
tator owed  them  that  amount  which  was  to  be  paid  in  that 
way. 

8.  The  eighth  exception,  that  executors  are  not  charged 
with  $6,200  retained  by  W.  H.  Smith,  one  of  the  executors, 
out  of  his  purchase  of  the  Edward's  Ferry  place  under  the 
aforesaid  agreement  with  the  creditors,  is  not  allowed,  be- 
cause the  testator  owed  him  that  amount.  It  is  true  this 
allows  to  said  W.  H.  Smith  the  whole  of  his  debt,  whereas 
under  the  statute  now  existing  he  is  only  entitled  to  a 
ratable  part  with  other  creditors,  and  if  it  wert>  not  true 
that  the  plaintiff'  has  also  been  paid  the  whole  amount  of 
his  debt,  the  exception  with  the  proper  modification  would 
have  to  be  allowed,  but  from  the  view  which  we  shall  here- 
after present,  it  is  probable  that  the  exception  will  not  avail 
the  plaintiff. 

9.  The  ninth  exception,  that  the  defendants  are  not 
charged  with  the  rents  of  cypress  swamp  for  1873  and  74 
is  not  allowed,  because  it  is  one  of  the  tracts  devised  by  the 
testator  to  his  children  respectively,  and  which  were  de- 
livered over  to  them  by  the  executors  at  the  close  of  1872, 
under  the  impression  that  they  would  not  be  needed  to  pay 
debts,  and  were  held  by  the  devisees  for  the  years  1873  and 
'74  without  accounting  for  rent.    Of  course  the  executory 


Digitized  by  VjOOQIC 


JUNX  term,  1828.  4d» 

are  accountable  to  the  oreditora  for  these  rents  until  all  the 
debts  are  paid,  and  if  the  plaintiffs'  debt  has  not  been  paid, 
then  they  are  accountable  to  the  plaintiff's  for  these  rents 
and  profits  •  but  as  already  said  it  will  probably  turn  out 
that  the  plaintiffs'  debt  has  been  paid.  And  furthermore 
just  as  W.  H.  Smith  and  other  devisees  held  the  lands  de- 
vised to  them  without  rent,  so  the  plaintiffs  held  lands  de- 
vised to  them  for  the  same  years  without  rent,  and  if  W.  H. 
Smith  and  the  other  devisees  must  account  for  the  rents  of 
their  lands  for  the  years  1873  and  '74,  so  must  the  plaintiffs 
account  for  the  rents  of  the  lands  devised  to  them, 

10.  The  twentieth  exception,  that  the  executors  are  not 
charged  with  the  academy  lot  is  not  allowed,  because  it  was 
not  of  the  estate  of  the  testator. 

From  the  tenth  to  the  nineteenth  exceptions  inclusive  are 
intended  to  present  such  a  state  of  facts  as  will  charge  the 
executors  with  negligence  in  delivering  over  the  legacies 
and  devises  before  the  debts  were  paid,  and  thereby  defeat 
their  equity  to  have  the  property  restored,  or  an  account  for 
its  value.  And  as  in  our  opinion  there  was  no  negligence 
on  the  part  of  the  executors  the  said  objections  are  over- 
ruled. 

The  facts  relied  on  to  show  negligence  on  the  part  of  the 
executors  are  substantially  these :  The  testator  was  a  man 
of  large  estate.  The  credits  due  him  had  a  face  value  of 
more  than  one  hundred  and  thirty  thousand  dollars,  with 
an  estimated  value  of  $10,000.  He  had  also  considerable 
personal  estate.  The  crops  were  estimated  at  $10,000  or 
$12,000.  His  landed  estate  was  very  large,  a  portion  of 
which  was  directed  to  pay  debts,  and  the  remainder 
consisting  of  a  number  of  valuable  farms  were  devised  to 
his  children,  and  one  of  the  farms  was  devised  to  the  plain- 
tiffs who  are  his  grand-children.  The  testator  was  supposed 
to  owe  some  $25,000  and  to  be  surety  for  some  $15,000 
more,  principally  for  his  children.  And  where  he  was  surety 
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for  his  children  he  charged  their  legacies  with  the  debt. 
The  testator  was  a  prudent  business  man  and  was  reasona- 
bly supposed  to  know  the  state  of  his  affairs.  Under  this 
state  of  affairs  the  executors,  one  of  whom  is  his  son  and 
the  other  his  brother,  at  the  close  of  the  year  1872,  some 
six  months  after  the  death  of  the  testator,  delivered  over 
all  the  specific  legacies  and  devises  to  the  persons  entitled 
nnder  the  will,  supposing  that  enough  was  retained  to  pay 
the  debts.  Indeed  the  lands  were  already  in  the  possession 
•of  the  devisees,  placed  there  by  the  testator  in  his  life  time, 
:and  the  executors  did  not  disturb  their  possession  until  it 
was  found  necessary  to  take  them  to  pay  debts.  One  of  the 
farms  aforesaid  with  all  the  personal  property  upon  it  was 
devised  to  the  plaintiffs,  and  they  were  allowed  to  retain 
both  the  land  and  the  personal  property. 

The  plaintiffs  now  complain  that  this  makes  out  a  case  of 
■negligence  against  the  executors,  and  that  they  can  not  call 
upon  the  legatees  to  refund. 

It  is  well  settled  that  an  administrator  or  executor  must 
look  well  to  his  business,  and  not  deliver  over  distributive 
shares  or  legacies  until  he  has  paid  the  debts.  And  that 
the  distributees  and  legatees  have  the  right  to  consider  the 
property  delivered  over  to  them  as  theirs,  and  can- never  be 
<jalled  upon  by  the  administrator  or  executor  to  refund  un- 
less some  mistake  or  accident  establishes  an  equity.  Here 
we  think  there  v/as  such  mistake  and  accident.  The  busi- 
ness habits  and  good  sense  of  the  testator,  the  small  amount 
of  his  indebtedness,  apparently,  as  compared  with  his  es- 
tate, his  setting  aside  enough  property  in  his  judgment  to 
pay  his  debts,  not  unreasonably  induced  the  executors  to 
believe  that  they  might  assent  to  the  legacies.  The  fact 
that  the  devises  were  specific — farms — in  possession  of  the 
devisees,  made  it  advisable  that  they  should  be  delivered 
over  as  soon  as  possible.  And  the  pecuniary  crisis  which 
followed  and  the  inability  to  collect  debts  and  the  depre- 
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-ci^ion  of  property  were  an  accident  against  which  the 
executors  could  not  provide.  Appreciating  this,  it  seems 
that  every  one  of  the  legatees  and  devisees  has  refunded 
•except  the  plaintiffs,  and  they  are  minors. 

TJhe  case  before  us  is  this :  the  plaintiffs  sold  the  personal 
property  bequeathed  to  them  upon  their  farm  to  the  defend- 
ant Herring  for  a  note  which  he  held  against  the  testator. 
And  then  the  plaintiffs  sue  the  executors  upon  this  note, 
and  the  executors  answer  that  they  have  nothing  to  pay  the 
note  with  except  the  legacy  which  was  given  to  the  plain- 
tiffs; that  if  the  plaintiffs  would  refund  to  them  the  legacy, 
then  they  could  pay  the  note  out  of  the  legacy.  As  that  is 
not  done,  then  the  executors  insist  that  their  equity  to  have 
the  plaintiffs  refund  the  legacy,  is  a  good  counter-claim 
against  the  plaintiff's'  note  sued  on.   And  such  is  our  opinion. 

Of  course  if  there  are  assets  in  the  executors'  hands  to 
pay  the  debts  of  the  estate,  this  note  included,  without 
calling  upon  the  plaintiffs  to  refund,  then  the  executors 
must  pay.  And  as  the  land  in  Chatham  is  unsold,  and  as 
we  have  sustained  some  of  the  plaintiffs'  exceptions,  they 
will  be  entitled,  if  they  think  it  worth  while,  to  have  the 
land  sold  and  the  account  reformed.  If  desired,  the  clerk 
x>f  this  Court  will  reform  the  account. 

If  the  plaintiffs  shall  not  move,  then  the  judgment  will 
be  reversed,  and  judgment  here  for  the  defendants. 

Per  Curiam.  Judgment  accordingly. 

Note. — ^In  a  case  between  the  same  parties  on  the  defen- 
dant's appeal : — 

Eeade,  J.  The  facts  in  this  case  are  the  same  as  in  the 
<5ase  between  the  same  parties  at  this  term,  and  the  princi- 
ples decided  are  the  same, — both  parties  having  appealed. 
The  judgment  in  this  case  will  abide  the  judgment  in  that* 
Defendants  will  recover  costs. 
30 
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ARTHUR  SRBCILL  and  wUe  v.  JQHN  and  T.  U  ScAJ^PBRSON.  E^. 

ecptQifi. 

Statute  pflimUatious. 

An  action  or  proceeding  to  re-open  an  ncoount  stated-and  re-adju^-a 
setUement'  made  under  the  supervision  of  a  Court  of  conipetent  joris- 
dtction,  and  sanctioned  by  a  decree  of  the  Court,  muf  t  be  brought 
within  thcae  years  from  the  renditio^n  of  such  decree,  if  the  plaintiff 
(or  petitioner)  be  under  no  disability,  and  thetcase  involve  no  equita- 
ble element  improper  for  the  consideration  of  a  Court  of  Law. 

i^Whedbee  v.  Whedbee,  5  Jones  Eq.  392  ;  Barham  v.  Lomax,  78  N.  0,78; 
BaUe  V.  WvMtead^  77  N.  C.  288,  cited  and  approved.) 

Special  Proobbding  commenced  in  the  Probate  Court  and 
heard  on  appeal  at  Spring  Term,  1878,  of  Tyrrbll  Superior 
Court,  before  Furches,  J. 

The  main  facts  appear  in  the  opinion.  The  plaintiffs 
asked  for  an  account  and  settlement  of  the  estate  of  the  de- 
fendants' testator,  and  an  order  therefor  was  made  by  the 
Probate  Judge,  from  which  the  defendants  appealed;  and 
upon  its  appearing  that  the  defendants  had  instituted  a 
proceeding  in  the  proper  Court  against  the  feme  plaintiff 
and  the  other  heirs  of  the  defendants'  testator  for  a  settle- 
ment of  his  estate,  and  a  question  of  fact  being  raised  as  to 
whether  the  feme  plaintiff  was  of  full  age  when  said  proceed- 
ing was  commenced  and  a  final  decree  therein  rendered, — in 
March,  1871, — JEure^  J".,  directed  the  issue  to  be  submitted 
to  a  jury  in  term  time;  and  at  Fall  Term,  1877,  of  said 
Court,  before  Henry ^  J],  it  was  found  that  the  feme  plaintiff 
was  born  on  the  19th  of  September,  1849,  and  was  of  full 
age  at  the  commencement  of  said  proceeding  against  her 
for  a  settlement  as  aforesaid.  The  summons  in  the  present 
case  was  issued  on  the  21st  of  September,  1876,  and  the  de- 
ft ndants  insist  that  the  statute  of  limitations  is  a  bar  to  the 
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adjudged  thiit  the  .defeud^pts  be  required  Xo  account,  <fec., 
fiwn  w^hich  Ailing  the. d^endftuts  appealed. 

J|f6»jr«.  Jl^uUm 4"  JU(me,Md  J.  B.  BatchelQr,.fQr  plaintiflfe. 
Mwrs.  P.  H.  WinMon,  and  GiUiam  ^  Galling^  for  defen- 
dants. 

Smith,  C.  J.  This  action  is  aga.infit  the  defendants  as 
executors  and  testamentary  guardians  under  the  will  of 
Jesse  Sanderson,  deceased,  for  an  account  and  settlement  of 
the  testator's  estate.  The  testator  died  in  August,  1868, 
leaving  a  wife  and  four  children  of  whom  the  feme  plain- 
tiff is  one,  to  whom  he  devised  and  bequeathed  his  estate. 
The  present  suit  was  commenced  on  the  2l8t  day  of  Septem- 
ber, 1876,  in  the  Probate  Court  of  Tyrrell  county,  and  the 
plaintiffs  in  their  complaint  charge  the  defendants  with 
mismanagement  and  waste,  with  a  failure  to  make  returns 
of  their  administration  as  required  by  law,  and  allege  fur- 
ther that  the  defendants  caused  certain  proceedings  to  be 
instituted  in  the  name  of  the  feme  plaintiff  and  the  other 
legatees,  her  sisters  and  brother,  who  were  then  all  infants, 
against  them  in  the  late  County  Court  of  Tyrrell,  in  which 
and  by  means  of  false  and  fraudulent  accounts  rendered, 
the  defendants  procured  to  be  entered  at  October  Term, 
1860,  of  that  Court,  a  final  decree,  declaring  to  be  due  the 
defendants,  upon  their  administration  account,  for  charges 
and  disbursements  in  excess  of  receipts,  the  sum  of  seven 
hundred  and  fifty-three  dollars  and  sixty-four  cents,  and  de- 
mand a  full  account  of  the  administration.  These  allega^ 
tions  are  denied  in  the  answer  and  the  defendants  say  they 
have  honestly  and  faithfully  discharged  their  trusts  and 
exercised  the  large  discretion  given  them  in  the  will  for  the 
benefit  of  the   estate  and   the  interest  of   those  entitled 
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thereto.  The  defendaDts  further  declare  that  after  the 
feme  plaintiff  arrived  at  full  age,  they  instituted  an  action 
for  the  settlement  of  their  administration  account,  against 
the  four  children  of  the  testator  and  the  husbands  of  two 
of  them,  Ann  E.  and  Mary  C,  and  one  A.  A.  CJombs  and 
wife,  creditors  of  the  testator,  all  of  whom  were  made  par- 
ties by  service  or  admission  of  service  of  simimons  and 
complaint,  and  that  in  September,  1871,  seven  months  there- 
after a  final  decree  was  made  by  the  Probate  Judge,  as  fol- 
lows:— 

*'  This  cause  coming  on  to  be  heard  and  it  appearing  to  the 
Court  that  all  the  defendants  have  been  duly  served  with 
summons,  as  required  by  law,  being  the  next  of  k^n,  heirs 
at  law,  legatees,  devisees,  and  creditors  of  Jesse  Sanderson, 
deceased,  and  that  the  petitioners  have  filed  their  final  ac- 
count for  the  settlement  of  the  estate  of  the  said  Jesse 
Sanderson,  deceased,  showing  a  balance  due  the  petitioners, 
after  the  settlement  of  the  estate,  of  twenty -eight  dollars ; 
and  upon  the  examination  of  the  account  and  vouchers  the 
flame  appears  to  be  correct  in  all  respects  ;  it  is  thereupon 
adjudged  that  the  defendants  take  nothing,  and  that  peti- 
tioners pay  costs  of  suit.'* 

The  defendants  rely  on  this  a(^udication  and  the  lapse  of 
time  thereafter,  the  space  of  five  years,  before  the  institu- 
tion of  the  suit,  as  a  bar  to  an  action  for  an  account.  This 
defence  is  met  by  a  replication  which  avers  that  at  that 
date  the  feme  plaintiff  then  unmarried,  was  an  inmate  and 
member  of  the  family  of  the  defendant,  John  Sanderson, 
her  uncle,  and  under  his  influence,  and  that  she  signed  the 
i^ritten  admission  of  services  of  the  summons  and  com- 
plaint, at  his  instance  and  in  entire  ignorance  of  her  own 
rights  and  of  the  legal  effects  of  the  act,  and  in  consequence 
of  her  belief  from  repeated  representations  made  by  him, 
that  nothing  was  coming  to  her  from  her  father's  estate. 
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The  case  agreed  and  submitted  to  the  Judge  of  the  Court 
below  sets  out  roauy  omissions  and  irregularities  of  the  de- 
fendants in  making  th^ir  returns,  and  states  that  no  account 
is  found  in  the  record  on  which  the  decree  professes  to  be 
based.  But  in  the  view  we  have  taken  of  the  case,  it  is  not 
necessary  to  state  more  in  detail  the  facts  admitted  on  the 
trial.  The  executors  do  not  seek  protection  under  the  pro- 
ceedings instituted  in  1860,  and  mentioned  in  the  complaint, 
but  rest  their  defence  upon  the  decree  rendered  in  Septem- 
ber, 1871,  and  the  long  acquiescence  of  the  feme  plaintiff 
thereih,  as  a  bar  to  her  claim  to  re-open  the  account.-  The 
plaintiffs  in  their  complaint  do  not  undertake  to  impeach 
this  adjudication,  nor  do  they  make  any  references  to  the 
proceedings  of  which  it  was  the  result.  Its  operation  and 
force  when  brought  cfut  in  the  answer,  are  denied  only  by 
an  averment  in  the  replication  of  its  invalidity  by  reason  of 
the  improper  influences  exercised  by  her  uncle  on  the  feme 
plaintiff,  which  induced  her  to  become  a  party  and  prevented 
her  from  vindicating  her  own  rights.  While  we  do  not  ad- 
mit that  a  decree  regularly  made  according  to  the  due 
course  of  the  Court,  in  a  cause  properly  constituted  therein, 
and  in  which  the  feme  plaintiff  was  a  party,  can  be  as- 
sailed, and  its  force  and  operation,  while  unimpeached  by 
a  direct  proceeding  be  collaterally  questioned  by  her,  it  is 
sufficient  for  our  present  purpose  to  say,  she  is  not  allowed 
an  indefinite  time  to  do  so,  and  to  re-open  an  account  thus 
adjusted  and  determined.  We  propose  to  consider  as  decis- 
ive of  the  action  the  effect  upon  the  plaintiff^s  right  of  her 
long  delay  in  calling  for  an  account. 

In  Whedbee  v.  Whedbee,  5  Jones,  Eq.  392,  the  Court  de- 
clares that  closed  trusts,  as  contra-distinguished  from  open 
and  unperformed  trusts  are  within  the  operations  of  the 
statute  of  limitations  applicable  to  the  action  of  account. 
In  this  case  the  bill  alleged  that  the  defendant's  testator,  who 
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was  the  pliiirtiff 's  guctrdian/had  settled  with  hiia  wAt<f,s6on 
after  he  attdned  his  tinajot^ity,  upoh  aii^  ^cc6untr  stibmltied 
by  the  guardian,  with  ^arnibination  by  the  Ward  dritJ  k  full 
release  executed.'  It  is  aldo  alleged  that  the  guiir^lan  "kks 
a  relative,  without  children,  had  repeiitedly  as^red  plains 
tiff  of  his  intentiond  to  make  him  sole  heir  of  hi^  estate,  and 
ha;d  in  fact  prepared  and  signed  a  will  to  thi^  effect ;  and 
that  the  plaintiff  under  these  representations  and  influences 
had  delayed  bringing  suit.  The  bill  also  specified  particu^ 
lars  of  errors  and  false  charges  and  asked  that  the  release 
be  set  asfde  and  account  brdered.  The  defendant  relied 
upon  the  release  and  subsequent  lapse  of  time  as  a  bar  to 
relief.  In  delivering  the  opinion  MANLt,  J.,  says :— *'  It 
(the  bill)  was  filed  nine  years  after  the  ward  had  arrived  at 
full  age,  and  eight  years  after  he  had  had  a  settlement  with 
his  guardian,  payment  in  filU  according  to  the  account 
then  rendered,  and  a  release.  We  think  it  w^s  too  late  to 
demand  a  re-adjustment  of  the  guardian  accounts.  A 
release  taken  by  a  guardian  from  his  ward  upon  a  settle- 
ment soon  after  the  ward  arrived  at  age  is  looked  upon  with 
some  suspicion  in  a  Court  of  Equity,  and  would  not  be 
regarded  as  conclusive  provided  the  ward  make  his  appeal 
to  the  Court  in  proper  time.  The  parties  to  such  a  settle^ 
ment  bear  relations  to  one  another  of  control  and  depen- 
dence respectively,  which  make  it  unfit  that  it  should  be 
conclusive.  But  it  would  be  equally  hard  6n  the  other 
hand,  after  the  guardian  had  tendered  and  made  a  p^oinpt 
settlement,  that  there  should  be  a  right  in  equity  indefinite 
in  time,  to  call  him  into  Court  and  re-open  the  accounts. 
We  think  that  time  must  be  limited,  and  as  a  bill  for  an 
account  is  similar  to,  and  in  many  respects  a  substitute  for 
the  old  action  of  account,  we  limit  the  term  to  three  years 
fr(m  the  period  when  the  trust  was  closed.^* 

The  facts  in  our  case  cannot  be  distinguished  favorably 
for  the  plaintiffs,  from  those  then  before  the  Court  of  Equity. 
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a  oreditoi  of  the  testatoFi  are  voluntary  parties ;  the  decree 
aoqnieiio^  in  by  the  piilintiffs  for  five  yeare^  and  so  £ar  aa 
appears  etill  stibniitted  to  by  tbo'  others  who  have  similar 
interests^  and  unquestioned'  These  faets  certainly  impart 
as  hig^  siLuction  to  a  settlement  made  by  the  direct  action 
of  a  competent  Court,  vested  with  full  jurisdiction  to  make 
it)  as  can  be  asked  for  a  settlement  made  privately  between 
guardian  and  ward,  and  in  which  upon  averments  of  undue 
influence  and  fraud  quite  as  strong,  relief  was  denied. 

In  the  case  of  Barham  v.  Lomaxj  7S  N.  C,  78 ;  where  an 
action  was  brought  to  cancel  a  receipt  and  release  given  by 
a  ward  to  his  guardian,  Rodman^  J.  says:  ^'It  seems  to 
us  under  the  authorities  that  the  present  case  falls  clearly 
within  the  rule  applicable  to  those  in  which  Courts  of  Law 
and  Equity  have  concurrent  jurisdiction  of  the  subject 
matter  of  the  action  and  of  the  relief  demanded  and  in 
which  the  statute  is  applied." 

So  in  the  recent  case  of  Batts  v.  Winstead,  77  N*.  C,  238, 
where  a  proceeding  in  a  Court  of  Equity  relied  on  as  a  bar 
to  an  account  was  impeached,  the  Court  say, — **  a  guardian 
who  is  discharged  upon  such  an  accounting  must  always  be 
prepared  to  have  its  justice  investigated,  until  he  is  pro- 
tected by  the  acquieseence  or  the  delay  of  the  parties  in- 
terested.*' 

If  the  cade  is  to  be  considered  as  controlled  by  the  statute 
of  limitations  prescribed  in  C.  C.  P.  and  commencing  to  run 
only  from  the  date  of  the  decree,  as  must  be  held  upon  the 
principle  acted  on  in  Whedbee  v.  Whedbee,  the  result  would 
be  equally  fatal  to  the  action,  as  the  bar  is  now  applied, 
not  to  the  mode  in  which  relief  is  sought,  but  to  the 
reli^  itself.  C.  C.  P.  §  84  Nor  can  the  plaintiffs  derive 
any  advantage  from  par.  9^  of  §  84;  by  which  in  ease 
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"of  fraud  heretofore  5ofe?y  cognizahU -by  Cknirts of  Egyiiy^^^ 
the  operation  of  the  statute  is  suspended  ^' until  the 
discovery  by  the  aggrieved  party  of  the  facts  consti- 
tuting the  fraud."  If  the  remedy  under  the  former  law 
and  practice,  could  only  be  sought  in  a  Court  of  Equity, 
there  is  no  suggestion  of  newly  discovered  evidence  of  fraud 
or  that  all  the  facts,  from  which  it  is  deduced,  have  not 
been  fully  known  ever  since  the  adjudication.  The  conclu- 
sion reached  finds  some  support  from  the  expression  of  the 
legislative  will  in  paragraph  6  of  the  section  which  dis- 
charges the  sureties  to  the  bonds  of  executors,  administra- 
tors and  guardians  from  liability,  unless  the  action  to 
enforce  it  is  brought  within  three  years  next  after  the  breach 
of  the  bond.  The  judgment  of  the  Superior  Court  must  be 
reversed  and  judgment  entered  here  that  the  defendants  go 
without  delay  and  recover  their  costs. 
Error.  Reversed. 


W.  D.  PEARSALL,  Trustee,  v,  OWEN  R.  KENAN. 

Statute  of  Limitation— Legislative  Power. 

The  legislature  has  the  power  to  repeal  or  suspend  the  effect  of  a  sta- 
tute of  limitation  or  presumption  before  it  operates,  and  to  give 
such  repeal  or  suspension  a  retroactive  effect. 

(Johnson  y.  Winslow,  63  N.  C.  552 ;  Hintoh  v.  Hinton,  Phil.  410  ;  Ed' 
vmrds  v.  Jartis,  74  N.  C.  315 ;  Hatckins  v.  Savage^  75  N.  C.  133  ; 
Neely  v.  Craige,  Phil.  187  ;  Morris  v.  Avery^  lb.  238 ;  Benbow  v.  Bob- 
bins, 71  N.  C.  338,  cited  and  approved.) 

Civil  Action  tried  at  Spring  Term,  1877,  of  Duplin 
Superior  CJourt,  before  Seymour,  J. 

The  plaintiff  as  trustee  of  the  "  Dickson  fund  "  brought 
this  action  against  the  defendant  as  surety  upon  a  note  of 
John  J.  Whitehead,  principal,  made  on  the  let  of  January, 
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1858,  for  a  $1,000.  The  execution  of  the  note  was  admitted, 
and  the  defence  set  up  was  the  statute  of  limitations,  the 
defendant's  counsel  insisting  that  he  had  a  vested  right  to 
the  period  which  elapsed  between  the  making  of  the  note 
and  the  10th  of  February,  1863  (Laws  1863,  ch.  34)  the 
date  of  the  first  act  suspending  the  statute  of  presumptions 
of  payment,  which  with  the  lapse  of  time  from  January 
1st,  1870,  and  the  commencement  of  the  action,  constituted 
a  bar  to  the  plaintiflF's  recovery,  and  that  the  legislature 
had  no  power  to  suspend  the  statute  of  limitations,  retro- 
spectively. His  Honor  held  otherwise,  and  gave  judgment 
for  plaintiff,  from  which  the  defendant  appealed. 

Messrs.  J.  N.  Stallinffs  and  Merrimon,  Fuller  ^  Ashe^  for 
plaintifiT. 

Mr.  W.  A.  Allen,  for  defendant. 

Reade,  J.  After  an  action  is  barred  or  presumption  of 
payment  has  arisen  by  lapse  of  time  under  a  statute, — 
whether  the  legislature  has  the  power  to  prevent  a  defen- 
dant from  availing  himself  of  the  defence,  seems  not  to  be 
settled  by  the  authorities.  In  Cooley's  Const.  Lim.  pp  365, 
369,  it  is  said  that  the  legislature  has  not  the  power,  and  in 
a  note  there  is  a  reference  to  quite  a  number  of  decided 
cases  which  I  have  not  verified.  In  Johnson  v.  Winsloio,  63 
N.  C.  552,  what  is  said  in  Cooley  is  cited  arguendo^  but  the 
point  was  not  before  the  Court,  and  no  additional  force  is 
given  to  it.  In  Hinion  v.  Hinton^  Phil.  410,  without  any 
reference  to  Cooley,  it  is  intimated  that  the  legislature  has 
the  power.  But  the  point  is  not  now  before  us,  and  there- 
fore nothing  that  we  could  say  upon  it  would  have  the  force 
of  a  decision.  We  notice  it  only  because  it  was  in  the  ar- 
gument before  us. 

The  point  in  this  case  is  not  whether  the  legislature  has 
the  power  to  destroy  the  efi^ect  of  a  statute  of  limitation  or 
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pr68iinipti<m  after  ii  has  operated  bj  lafso  of  time^  but 
whether  it  can  repeal  or  suspend  it  before  it  opefates^  To 
repealv  is  a  ufiiversally  recognized  power ;  to  suspend,  is  a 
kindred  and  lesser  power ;  and  safSur  as  we  know  haa  never 
been  doubted.  Cooley's  Oonst.  Lim.^  891.  And  at  pags 
365^  note  1 :  ^^  The  statute  of  limitations  may  be  suspended 
for  a  period  as  to  demands  not  already  barred.  Wa^rdlaw 
Y.  Bnzzardj  15  Eich.  158."  And  the  statutes  now  under 
consideration  have  been  held  valid  by  this  Court  in  a  num- 
ber of  cases  too  tedious  to  mention.  Edwards  v«  Jarvis,  74 
K.  C.  315 ;  Haw/dm  v.  Samffe^  75  N.  0. 133  -,  Neely  v.  Craige^ 
Phil.  187 ;  Morris  \;  Avery,  lb.  288;  Bmbow  v.  Bobbins^  71 
K.  C.  338,  and  the  cases  before  cited. 

It  is  insisted  for  the  defendant  that  he  had  a  vested  right 
when  the  statute  of  1863  was  passed^  and  that  the  statute 
destroyed  that  right.  What  was  his  vested  right?  He 
owed  the  debt ;  it  was  due  ;  if  he  had  been  sued  on  it,  he 
had  no  defence.  There  was  no  statute  of  limitation  or 
presumption  that  would  have  availed  him.  The  most  Uiat 
he  had  was  an  expectancy  that  the  plaintiff  would  forbear 
to  sue  him  until  the  presumption  would  arise  that  he  had 
paid  it ;  and  the  legislature,  because  it  had  deprived  the 
plaintiff  of  the  right  to  sue,  or  had  at  least  restricted  th6 
right  for  the  ^ase  of  the  defendant,  deprived  the  defendant 
of  the  privilege  of  reaping  any  advantage  from  the  restric- 
tions which  had  been  put  upon  the  plaintiff.  That  is  all, 
and  it  is  nothing  of  which  the  defendant  had  the  right  to 
complain. 

The  three  yeans  statute  does  n6t  avail  the  defendant^  be- 
cause the  cause  of  action  was  prior  to  the  Code,  §  16.  The 
Clerk  of  this  Court  will  deduct  the  credits  and  calculate 
the  inters,  and  report,  and  there  will  be  judgment  here 
accordingly ;  for  which  the  clerk  will  be  allowed  (5. 

Pbr  Curiam.  Judgment  according!}^. 
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CflAltt.ES  H.  JOfliWON  V.  W.  n.  PARKBR  ^d  ottifers. 
Sfatuttof  LmHaHoHg— Adverse  Postession-^Color  of  Tith. 

1.  Tke  ptorMonir  ^f  the  Aefv.  Oodd  ch.  45  §  1,  relative  to  the  time  of 
commencmg  actions,  goveiii  all  Cases  wheife  the  cause  of  action 
accrued  prior  to  the  adoption  of  the  0.  C.  P.,  Title  lY. 

2.  Seven  years  exclusive  adverse  possession  of  land  under  color  of  title 
wiU  protect  the  occupant  from  the  claim  of  the  true  owner,  unless 
such  owner  be  under  some  disabilltj,  and  in  that  event,  his  right 
must  be  asserted  within  three  years  from  the  removal  of  the  diso- 
biUty. 

Civil  Action  to  recover  Possession  of  Land  tried  at  Spring 
Term,  1877,  of  Pitt  Superior  Court,  before  JEure,  J. 

Previous  to  the  year  1826,  Howell  Hearne  owned  a  tract 
of  land  in  Pitt  county,  and  in  that  year  conveyed  it  to  John 
A.  Atkinson  in  trust  to  secure  debts  due  to  B.  A.  Atkinson, 
but  remained  in  possession  thereof;  and  in  1833,  he  con- 
veyed it  in  fee  to  said  B.  A.  Atkinson,  but  continued  to 
remain  in  possession  ;  and  in  the  same  year  Atkinson  con- 
veyed to  Charles  Johnson,  the  father  of  plaintiff,  who 
married  the  daughter  of  Hearne,  and  he  and  Hearne  lived 
together  on  said  land  until  August  15th,  1885,  when  John- 
son died  leaving  him,  surviving,  a  widow — Hearne's 
daughter — who  two  days  after  her  husband's  death  gave 
birth  to  the  present  plaintiff  his  only  heir  at  law.  About 
a  month  thereafter  Hearne  died  leaving  him,  surviving 
Violetta  Johnson — mother  of  plaintiff— Rufus  Hearne  and 
Alumina,  then  the  wife  of  H.  G.  Parker  and  the  mother  of 
the  defendants.  The  additional  facts  appear  in  the  opinion. 
His  Honor  held  that  the  plaintiff's  right  of  action  was 
barred  by  the  statute  of  limitations  and  upon  this  point 
the  case  turns  in  this  Court.  Judgment.  Appeal  by 
plaintiff. 
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Messrs.  Gilliam  ^  GaUivg^  for  plaintiff. 

Messrs.  Jarvis  ^  Sugg  and  D.  M.  Carter^  for  defendants. 

Bynum,  J.  All  the  exceptions  taken  during  the  progress 
of  the  trial  in  the  Court  below  were  decided  in  favor  of  the 
plaintiff,  except  one,  and  as  the  judgment  was  in  favor  of 
the  defendants,  only  the  plaintiff's  exception  which  was 
overruled  is  the  subject  of  review  ;  and  while  we  think  that 
exception  was  decided  correctly,  it  is  unnecessary  to 
dwell  upon  it  as  in  our  view  of  the  case  it  becomes  im- 
material. 

In  1837  or  '38,  the  three  heirs  at  law  of  Howell  Hearne 
who  had  no  color  of  title  himself,  took  possession  of  the 
land  in  controversy  and  made  an  actual  division  of  it  into 
three  equal  parts  by  metes  and  bounds,  each  one  taking 
possession  of  and  occupying  adversely  his  or  her  share. 
Violetta,  one  of  the  said  heirs,  conveyed  her  share  by  deed 
reciting  the  division  to  one  Robertson,  and  from  him  it  came 
to  Parker,  the  husband  and  fatherof  the  defendants,  who  are 
his  widow  and  children,  in  December,  1848,  by  mesne  con- 
veyances. Rufus,  another  heir,  sold  and  conveyed  his  share 
to  the  sairl  Parker  in  1841,  by  deed  with  the  like  recital. 
Alumina,  the  remaining  heir,  and  wife  of  Parker,  died 
leaving  three  children,  her  heirs  at  law,  all  of  whom  con- 
veyed by  deed  the  share  derived  from  their  mother  to  the 
said  Parker, — one  of  them,  on  the  28th  of  April,  1859,  a 
second,. on  the  29th  of  July,  1859,  and  the  third,  on  the  26th 
of  April,  1860.  Parker  claiming  under  these  deeds  re" 
mained  in  the  exclusive  adverse  possession  of  the  land 
from  their  respective  dates  until  his  death,  in  1872,  and 
those  from  whom  he  derived  title  occupied  and  held  the 
land  exclusively  and  adversely  from  the  said  division 
in  1837  or  '38,  until  they  conveyed  to  Parker  as  we  have 
just  stated. 

The  plaintiff  claims  as  the  sole  heir  at  law  of  his  father, 
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Charles  JohDsoD,  who  claimed  by  mesne  conveyances  from 
Howell  Hearne,  dated  in  1838,  under  whom  the  defendants 
also  claim.  Charles  Johnson,  the  father  of  the  plaintiff^ 
died  on  the  15th  of  August,  1835,  and  the  plaintiff  was  born 
two  days  thereafter,  to  wit,  August  17th,  1835,  and  became 
of  age,  August  17th,  1856. 

This  action  was  begun  on  the  14th  of  October,  1872,  and 
the  defendants  rely  upon  the  statute  of  limitations  as  a  bar 
thereto ;  Rev.  Code  ch.  65,  §  1 ;  this  being  a  case  where  the 
right  of  action  having  accrued  prior  to  the  adoption  of 
C  C.  P.  is  not  governed  by  its  provisions,  though  they  do 
not  as  affecting  this  case  materially  vary  from  the  provi- 
sions of  the  Revised  Code. 

The  title  of  the  plaintiff  accrued  to  him  at  his  birth, 
August  17th,  1835,  being  thirty  seven  years  before  the  com- 
mencement of  the  action.  He  arrived  at  age  on  the  17th 
of  August,  1856,  or  sixteen  years  before  this  action  was 
begun.  Deducting  the  time  of  the  plaintiff's  disability  of 
infancy  and  the  time  of  the  suspension  of  the  statute  of 
limitations,  to  wit,  from  the  20th  of  May,  1861,  to  the  1st 
of  January,  1870,  more  than  seven  years  remained  after  the 
removal  of  his  disabilities  and  the  counting  out  of  the 
period  of  the  suspension  of  the  statute,  before  he  commenced 
this  action. 

The  statute  of  limitations  applied  to  this  state  of  facts 
declares  that  the  action  shall  be  commenced  witliin  three 
years  next  after  full  age,  or  the  plaintiff ''  in  default  there- 
of shall  be  utterly  excluded  and  disabled  from  any  entry 
or  claim  thereafter  to  be  made."  The  plaintiff's  right  of 
action  was  therefore  barred  as  the  Court  below  held. 

No  error.  Affirmed. 
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MARGARET  A.   NEELY  and  others  v.  JULIUS  A.  NEELY  aod 

olhen. 

l^enants  inC(mmm-T:4dver8e  ^B)t^es$\m. 

The  poBseBBion  of  one  tenant  in  common  being  the  poesession  of  all, 
nothing  less  than  a  sole  possession  of  .twenty  years  by  a  co^nant, 
vitfioat  fmy  demand  or  c^iim  of  another  co-tenant  to  ren^  profits 
orpoQsession,  he  being  under  no  disability  during  the  time,  will 
piise  a  presumption  in  la^Kr  tl^t  sifch  sple  possessip|i  is  rightful,  and 
protect  it. 

{Covington  Y.  Stewart,  77  N.  C.  148;  Linker  \.  Benson,  67  N.  C.  150, 
cited  and  approved.) 

Special  Proceeding  commenced  on  the  7th  of  Septem- 
ber, 1874,  in  the  Probate  Court  and  transferred  to  and 
heard  at  January  Special  Term,  1878,  of  Rowan  Superior 
Court,  before  Kerr^  J. 

The  plaintiffs  filed  a  petition  for  partition  of  real  estate, 
alleging  that  they  and  the  defendants  were  tenants  in  com- 
mon of  the  same.  The  defendants  denied  tlie  tenancy  in 
common  and  pleaded  adverse  possession  for  twenty  years, 
sole  seizin,  and  statute  of  limitations.  The  facts  are  as 
follows: — 

In  the  year  1831,  Alexander  Neely  being  the  owner  in 
fee  of  the  land  in  controversy  died  leaving  a  last  will  and 
testament  in  which  he  devised  said  land  to  two  of  his 
children,  Julius  and  Euphemia;  the  latter  died  in  August, 
1843,  at  the  age  of  about  twelve  years,  leaving  as  her  only 
heirs  at  law  the  said  Julius  Neely,  and  Nathan  and  Franklin 
Neely,  who  were  her  brothers.  The  land  was  rented  by  the 
guardian  of  the  said  children  of  the  testator  after  the  death 
of  his  widow,  and  the  rents  collected  by  the  guardian  and 
divided  among  the  children  entitled,  up  to  the  8th  of 
March,  1849. 

The  said  Julius  became  of  age  on  the  28th  of  February, 
1849,  and  was  in  possession  of  the  land  from   the  said   8th 
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Qf  lft«9phup{;il  his  ^i}i  in  1874i  duriDg.wb^{i  p6|dpd  he 
paid  tfh^  ts^^  upop  ihe  fi^mei,  ^nd  r^peiv^  U^  rents  with- 
^t  fiQjspunjIJQg  j^  fipy  OQ9 ;  »nfl  it^rfjs  94niit^  ^^  dv^ug 
bi^  life  Um^ih^  jbonghttl^  iip^re^  ^f  hip  bcpther  :Nathaa 
iPfpaidlftod. 

The  md  Franklip  died  in  185Q,  deviling  his  lands  to  his 
jthree  cbildrep,  the  plaiatiflfs  in  this  i^uit,  who  pow  clai^n 
the  interest  of  thejr  o^pestar  ip  l^he  Und  whi^  ^l^sp^xided 
to  him  as  one  of  the  heins  at  l$iw  of  ^he  aaid  Eqphemia^ftnd 
insist  that  thcQT  are  tenants  jp  common  .iftri^h  the  defendants 
(who  are  in  possession  as  the  heirs  at  lawof  the^aid  Julius) 
and  are  therefore  entitled  to  one-sixth  of  the  land. 

There  was  no  evidence  showing  a  demand  upon  Julius 
by  Franklin  Neely  during  his  life  time  or  by  the  guardian 
of  his  children  after  his  deaths  for  the  rents  of  the  land  or 
any  part  thereof;  nor  was  there  any  evidence  of  a  refusal 
on  the  part  of  Julius  Neely  to  account  for  the  same. 

Upon  these  facts  His  Honor  was  of  the  opinion  that  the 
defendants  had  failed  to  sustain  their  pleas,  and  adjudged 
that  they  were  not  sole  seized  but  tenants  in  common  witli 
the  plaintiffs  of  the  land  in  controversy,  and  ordered  the 
case  to  be  remanded  to  the  end  that  a  writ  of  partition  may 
issue,  from  which  ruling  the  defendants  appealed. 

Messrs.  J.  S.  Henderson  and  W.  H.  Bailey^  for  plaintiffs, 
cited  and  remarked  upon  Linker  v.  Benson^  67  N.  C,  150; 
Day  V.  Eoward,  73  N.  C,  1;  Covington  v.  Stewart^  77  N.  0., 
148 ;  Johnson  v.  Winslow,  63  N.  C,  555;  Howell  v.  Buiej  64 
N.  C,  447 ;  Benbow  v.  Bobbins,  71  N.  G,  338;  Cloud  v.  Webbj 
3Dev.317;  4Dev.  290. 

M7\  Kerr  Craige,  for  defendants. 

Bynum,  J.  As  there  was  no  evidence  of  an  adverse  hold- 
ing by  the  defendants,  and  those  under  whom  they  claim, 
and  as  the  plaintiffs  and  defendants  are  tenants  in  common 
of  the  premises  in  question,  and  as  such  the  possession  of 
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one  party  is  the  possession  of  the  other,  nothing  less  than  a 
sole  possession  of  twenty  years  by  a  co-tenant  without  any 
demand  or  claim  by  another  co-tenant  to  rents,  profits,  or 
possession,  he  being  under  no  disability  during  the  time 
will  raise  a  presumption  in  law  that  such  sole  possession  is 
rightful  and  protect  it.  This  has  been  decided  by  numer- 
ous cases  of  which  it  is  necessary  only  to  cite  two  recent 
ones,  Covington  v.  Sieioart^  77  N.  C.  148 ;  Linker  v.  Benson, 
^7  N.  C.  150.  Eliminating  the  time  of  the  suspension  of 
the  statute,  no  such  possession  appears  or  is  alleged  here. 
Plaintiffs'  brief  cites  all  the  cases. 
No  Error.  AflBrmed. 


JAMES  PARKER  and  others  v.  MARY  A.  BANKS. 

Adverse  Possession— Mortgage  Sale— Notice. 

1.  Adverse  possession  is  an  actual,  visible  and  exclusive  appropriation 
of  land,  commenced  and  continued  under  a  claim  of  right,  with  the 
intent  to  assert  such  claim  against  the  true  owner,  and  accompanied 
by  such  an  invasion  of  the  rights  of  the  opposite  party  as  to  give 
him  a  cause  of  action. 

2.  As  the  law  never  presumes  a  wrong,  he  who  asserts  an  adverse 
possession  against  the  better  title  must  prove  it,  as  well  as  allege  it. 

8.  A  mortgagor  in  possession  being  the  tenant  of  the  mortgagee,  bis 
possession  is  not  adverse  to  the  mortgagee. 

4.  A  deed  by  the  mortgagor  in  possession  to  a  third  party,  with  notice 
of  the  mortgage,  conveys  only  the  equity  of  redemption,  and  does 
not  pass  such  a  colorable  title  as  may  ripen  by  possession  into  an 
absolute  legal  estate. 

5.  Registration  of  a  mortgage  is  notice  to  all  purchasers  from  the 
mortgagor  subsequent  to  such  registration. 

6.  Where  a  mortgage  is  given  to  secure  several  notes  falling  due  at  dif- 
ferent times,  the  possession  of  the  mortgagor  or  his  assignee  is  not 
to  be  deemed  hostile  to  the  mortgagee  until  the  maturity  of  the  last 
note. 
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^.  Mere  knowledge  on  the  part  of  the  mortgagee,  that  the  mortgagor 
has  conveyed  an  absolute  estate  in  the  mortgaged  property  to  a  third 
party,  does  not  estop  the  mortgagee  from  asserting  at  any  time  his 
legal  rights  against  such  third  party, 

8.  While  it  is  a  general  rule  that  a  power  of  sale  under  a  mortgage 
deed  must  be  executed  by  the  mortgagee  in  person,  yet  if  such  sale 
be  conducted  by  the  attorney  of  the  mortgagee,  who  subsequently 
ratifies  the  same  by  making  the  necessary  deed  for  the  property,  the 
mere  fact  that  the  sale  was  conducted  by  the  attorney  in  the  absence 
of  the  mortgagee  will  not  invalidate  the  title  derived  thereby. 

d.  Where  a  mortgage  deed  directs  a  cash  sale  upon  default  of  the 
mortgagor  he  can  not  be  heard  to  complain  that  the  mortgagee  sold 
on  credit  and  made  title  to  the  purchaser,  as  such  sale  and  convey- 
ance extinguish  the  mortgage  debt  to  the  extent  of  the  purchaser's 
bid. 

^Baker  v.  Evans,  2  Oar.  L.  R.  614 ;  WeUbom  v.  Finley,  7  Jones  228  ; 
Flemming  v.  Bur  gin,  2  Ire.  Eq.  684  ;  Leggett  v.  Btdlock,  Busb.  283  ; 
McLennan  v.  McLeod,  70  N.  C.  364;  Blade  v.  Smith,  1  Hayw.  248, 
cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  1878,  of  Perquimans, 
Superior  Court,  before  Furches^  J. 

This  action  was  brought  on  the  2d  of  July,  1877,  to  re- 
cover possession  of  a  tract  of  land,  and  the  facts  stated  in 
the  case  agreed  are  as  follows : — 

Previous  to  1868,  T.  F.  Banks  was  seized  in  fee  and  in 
actual  posseeteion  of  a  tract  of  land  in  Perquimans  county 
containing  960  acres.  On  the  10th  of  January,  1868,  David 
Parker  became  the  owner  of  the  same  by  purchase  at  exe- 
cution sale  and  took  a  deed  from  the  sheriff.  On  the  16th 
of  December,  1868,  Parker  at  the  request  of  Banks  sold  the 
land  to  C.  C.  Pool,  and  took  a  deed  of  trust  to  secure  the 
payment  of  the  notes  for  the  purchase  money, — one  for 
$600  and  three  for  $1,000  each  due  severally  on  the  first 
day  of  January,  1870,-71,-72-73,  with  power  of  sale  in  de- 
fault of  payment  of  either  at  maturity.  Pool  paid  the  first 
note  in  June,  1870,  and  the  second,  in  December,  1871,  and 
made  no  other  payment,  but  conveyed  to  Banks  220  acres  of 
31 
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the  land  by  metes  and  bounds,  of  which  conveyance  Parker 
had  notice.  Banks  remained  in  possession  under  Parker 
after  the  sheriffs  deed  and  the  trust  deed  of  Pool  were  exe- 
cuted, and  accepted  said  deed  for  220  acres  from  Pool,  the 
mortgagor,  and  lived  thereon  until  his  death  in  1878. 

In  June,  1872,  Pool  made  a  second  deed  of  trust  to  Parker 
by  which  he  conveyed  the  larger  part  of  said  land  (740 
acres)  to  secure  other  debts ;  and  also  other  real  and  per- 
sonal property,  with  power  of  sale  in  default  of  payment  of 
the  debts  secured. 

On  the  10th  of  February,  1875,  Parker  sold  the  whole 
tract  (960  acres)  after  advertising  as  provided  in  the  deeds, 
and  Joseph  Parker,  one  of  his  sons,  bid  off  the  land  for  the 
plaintiffs,  who  are  also  his  ^ons.  The  sale  was  made  by 
the  attorney  of  Parker,  and  no  money  was  paid  to  the  attor- 
ney on  the  day  of  sale,  but  Parker  directed  him  to  prepare 
a  deed  for  him  to  execute  to  the  plaintiffs  for  the  land ; 
Parker  died  soon  thereafter  without  having  executed  the 
deed,  and  upon  proceedings  instituted  to  which  the  defen- 
dant and  Pool  were  parties,  one  White  was  appointed  trus- 
tee under  said  deeds,  and  by  a  judgment  of  the  Court 
therein,  said  trustee  executed  a  deed  to  the  plaintiffs,  but  no 
money  was  paid  to  the  trustee.  Neither  the  defendant  nor 
Pool  had  actual  notice  of  said  sale.  All  of  the  land  con- 
veyed by  the  second  deed  has  not  been  sold,  and  it  is  in- 
sufficient to  pay  the  debts  secured. 

The  plaintiffs  are  the  devisees  and  legatees  of  said  Parker, 
and  brought  this  action  to  recover  the  said  220  acres,  and 
the  defendant  is  the  widow  of  said  Banks,  and  has  been  in 
possession  of  the  same  since  her  husband's  death.  His 
Honor  upon  the  case  agreed  gave  judgment  for  the  defen- 
dant and  the  plaintiffs  appealed.  TJie  case  was  argued  in 
this  Court  by  Messrs,  Gilliam  ^  Gatling  for  plaintiffs,  and 
Mr.  J,  ^V.  Albertson^  for  defendant. 

Bynum,  J.    The  mortgagor  in  possession  sold  and  con- 
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veyed  to  his  tenant,  also  in  possession,  the  mortgage  having 
been  duly  registered  prior  to  the  sale  by  the  mortgagor. 
It  is  insisted  that  the  purchaser  having  continued  in  pos- 
session for  seven  years  after  his  purchase  before  the  begin- 
ning of  this  action  is  protected  by  the  statute  of  limitations 
against  this  action  by  the  assignee  of  the  mortgagee. 

It  is  well  settled  that  the  mortgagor  is  the  tenant  of  the 
mortgagee,  and  therefore  that  his  possession  is  not  hostile 
or  adverse  to  the  mortgagee;  nor  can  the  mortgagor  make 
any  lease  or  contract  respecting  the  mortgaged  premises 
effectual  to  bind  the  mortgagee  or  prejudicial  to  his  title; 
neither  can  the  assignee  of  the  mortgagor  hold  possession 
adverse  to  the  mortgagee,  unless  the  assignee  has  taken  a 
conveyance  without  notice. 

But  where  a  bona  fide  purchaser  from  the  mortgagor  en- 
tered without  notice  of  the  mortgage  (which  was  not  reg- 
istered till  after  the  commencement  of  the  ejectment  suit) 
and  he  and  those  cl^iiming  under  him  had  been  in  the  con- 
tinual possession  of  the  premises  claiming  under  color  of 
title  for  more  than  the  time  limited  by  statute,  it  was  held 
in  this  State  sufficient  to  bar  the  mortgagee  or  any  claiming 
under  him.  Baker  v.  Evans,  2  Car.  L.  R.  614.  And  such 
is  the  general  doctrine.  Perkins  v.  Pitts,  11  Mass.  125 ; 
Newman  v.  Chapmanj  2  Rand.  (Va.)  93 ;  Angel  on  Limita- 
tions, 554 ;  Wellbom  v.  Firdey^  7  Jones  228.  Apply  these 
principles  to  our  case : — 

It  was  virtually  decided  in  Flemming  v.  J^urgin,  2  Ire. 
Eq.,  584,  that  a  registered  mortgage  is  notice  to  a  subse- 
quent purchaser  from  the  mortgagor.  This  decision  has 
been  approved  and  affirmed  in  Leggett  v.  Bullock,  Busb.  283, 
and  in  McLennan  v.  McLeod^  70  N.  C.  364,  and  such  being 
the  obvious  policy  and  purpose  of  our  registration  laws,  as 
well  as  the  convenience  and  good  sense  of  the  thing,  it  may 
now  be  considered  as  settled  in  this  State,  that  the  purcha- 
ser from  the  mortgagor  or  the  mortgagee,  after  a  mortgage 
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duly  registered,  is  a  purchaser  with  notice.  Adams  Eq. 
152 ;  2  Kent  172. 

The  intestate  of  the  defendant,  then,  purchased  with  no- 
tice of  the  mortgage  and  took  only  such  title  as  the  mort- 
gagor had,  and  subject  to  all  the  stipulations  contained  in 
the  mortgage  deed.  He  simply  took  the  pl^ce  of  the  mort- 
gagor, and  as  the  mortgagor  can  not  claim  adversely  to  the 
mortgagee,  neither  can  his  assignee  with  notice.  The  right 
of  the  purchaser  can  in  no  case  go  beyond  his  own  title, 
and  whatever  appears  in  the  registered  mortgage  is  as 
much  an  integral  part  of  his  title  as  if  it  had  been  inserted 
in  his  deed  from  the  mortgagor.  Such  notice  therefore  is 
of  the  most  conclusive  nature  and  is  insusceptible  of  being 
rebutted  or  explained  away.  2  White  &  Tudor's  Eq.  Cases, 
21,  LeNeve  v.  LeNeve,  and  notes. 

The  defendant  acquired  by  the  purchase  only  that  which 
the  mortgagor  could  rightfully  convey,  to  wit,  the  equity 
of  redemption  in  the  land ;  and  nothing  short  of  the  pay- 
ment and  discharge  of  the  mortgage  debt,  will  change  his 
relations  with  the  mortgagee.  Adams  Eq.  110.  It  follows 
that  the  deed  from  Pool  to  Banks,  a  purchaser  with  notice, 
conveyed  the  equity  of  redemption  only,  and  that  such 
title  is  not  that  colorable  title,  a  possession  under  which  for 
seven  years  will  bar  the  mortgagee's  right  of  action.  The 
only  limitation  upon  the  mortgagee's  right  of  action  in  this 
case  is  contained  in  C.  C.  P.  §  31  (3)  which  prescribes  that 
where  the  mortgagor  has  been  in  possession,  the  action  for 
foreclosure  or  sale  shall  be  brought  by  the  mortgagee  within 
ten  years  after  forfeiture  of  the  mortgage,  or  after  the  power 
of  sale  became  absolute,  or  within  ten  years  after  the  last 
payment  on  the  debt.  Such  time  has  not  elapsed  in  this 
case. 

Take  another  view  of  this  action :  Even  assuming  that 
Pool's  deed  to  Banks  was  a  colorable  title,  it  has  been  long 
^settled  that  the  possession  under  it,  to  bar  an  action  under 
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the  statute,  must  be  an  adverse  possession.  The  constructive 
possession  was  in  the  mortgagee,  and  that  continued  until 
an  adverse  possession  commenced,  and  that  adverse  posses- 
sion must  have  continued  seven  years  before  the  right  of 
possession  of  the  jBrst  grantee  could  be  lost.  Shde  v.  Smithy 
1  Hay w.  248.  But  the  law  never  presumes  a  wrong ;  hence 
he  who  alleges  an  adverse  possession  against  the  better  title^ 
must  show  it,  as  well  as  allege  it. 

What  is  an  adverse  possession?  The  term  "adverse  pos- 
session "  says  Angel  on  Lim.  467,  "  is  familiar  in  the  mod- 
ern common  law  as  denoting  disseizin  upon  which  an  ad- 
verse title  is  founded ;  the  old  term  *  disseizin '  being  ex- 
pressive of  any  act,  the  necessary  effect  of  which  is  to 
divest  the  estate  of  the  former  owner.^'  Preston  on  Abstracts 
of  Title,  383;  2  Ld.  Raym.  829.  A  disseizin  is  where  one 
enters,  intending  to  usurp  possession ,  and  to  oust  another 
of  his  freehold;  and  to  constitute  an  actual  disseizin,  or 
one  in  fact,  there  must  be  a  tortious  entry  and  an  expul- 
sion. Coke  on  Litt.  153;  Bradstreet  v.  Huntingdon,  5  Pet. 
440,  and  cases  cited.  Mr.  Angel  again  says  **that  the 
clearest  and  most  comprehensive  definition  of  a  disseizin 
and  adverse  possession,  is,  an  actual,  visible,  and  exclusive 
appropriation  of  land,  commenced  and  continued  under  a 
claim  of  right," — the  claim  must  be  adverse^  and  accompa- 
nied by  such  an  invasion  of  the  rights  of  the  opposite  party, 
as  to  give  him  a  cause  of  action.  It  is  the  occupation  with 
an  intent  to  claim  against  the  true  owner,  which  renders 
the  entry  and  possession  adverse ;  and  it  is  the  settled  doc- 
trine that  this  question  of  adverse  possession,  as  one  of  in- 
tention, ought  to  be  found  by  the  jury,  or  in  some  other 
way  ascertained  as  an  essential  fact,  without  which  the 
quality  of  the  possession  can  not  be  determined,  Taylor  v. 
Horde,  1  Burr.  60 ;  Smith  v.  Huriis,  9  Johns,  180 ;  5  Pet.  402, 
Angel  on  Lim.  476. 

Apply  these  principles  to  the  facts  in  the  case  agreed: 


Digitized  by  Google  ^ 


486  IN  THE  SUPREME  COURT. 

Pabkeb  v.  Banks. 

Pool  was  the  mortgagor,  Parker,  the  mortgagee,  and  Banks, 
the  tenant  in  possession.  Banks  was  already  in  possession 
as  the  tenant  of  Parker  when  he  received  the  deed  from 
Pool ;  therefore  he  made  no  entry  and  expulsion  under  a 
claim  of  right.  It  is  not  stated  as  a  fact,  nor  is  there  any 
evidence  warranting  such  a  conclusion,  that  after  the  deed 
to  him  by  Pool,  Banks  changed  his  relations  as  tenant  of 
the  mortgagee  and  occupied  the  land  adversely  to  him. 
Nor  is  it  agreed  as  a  fact,  that  subsequent  to  the  execution 
of  the  deed,  the  occupation  of  Banks  was  with  the  intention 
to  claim  title  adverse  to  that  of  the  mortgagee.  Indeed  the 
case  agreed  states  no  facts  accompanying  the  possession  of 
Banks  tending  to  repudiate  the  title  of  Parker.  The  only 
facts  relied  on  are  that  Banks  while  in  possession  under 
Parker  received  a  deed  from  Pool,  the  mortgagor,  and  con- 
tinued to  reside  on  the  place  as  he  had  done  theretofore, 
until  his  death,  after  which,  his  wife  the  defendant  contin- 
ued the  possession  until  this  action  was  begun.  It  is  not 
stated  that  Banks  while  in  possession  either  disavowed  the 
title  of  Parker  or  his  tenancy  under  him,  or  that  he  claimed 
the  land  as  his  own,  as  by  refusing  to  pay  rent,  by  returning 
it  for  taxation,  or  by  acting  in  any  other  manner  in  hos- 
tility with  his  relations  as  tenant  of  the  mortgagee.  The 
deed  from  Pool  does  not  profess  upon  its  face  to  convey  the 
legal  title,  or  any  interest  adverse  to  the  title  of  Parker,  but 
only  such  estate  as  a  mortgagor  could  rightfully  convey. 
We  have  before  seen  that  having  bought  with  notice  of  the 
trust.  Banks  acquired  only  the  equity  of  redemption,  and 
stood  in  the  same  relation  to  the  mortgagee  as  if  he  him- 
self had  executed  the  mortgage  to  Parker.  He  therefore 
could  not  have  been  misled  to  suppose  that  he  got  title  for 
anything  more  than  the  right  to  redeem  on  payment  of  the 
money  secured  in  the  mortgage. 

The  several  deeds  are  filed  as  a  part  of  the  case,  and  the 
operative  words  of  the  one  in  question,  are, — "  have  granted 
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and  sold,  and  by  these  presents  do  hereby  sell  and  convey 
to  the  said  T.  F.  Banks  and  his  heirs,  all  our  rights  title  artd 
interest  in  a  certain  tract  of  land  *  *  *  to  have  and  to  hold 
the  above  described  land  and  premises  "  &c.  Such  a  deed 
is  but  a  quit  claim  and  well  adapted  to  convey  the  equity  of 
redemption  only ;  and  though  it  might  operate  as  color  of 
title  to  a  purchaser  without  notice,  we  find  no  authority 
that  it  has  such  effect  against  the  mortgagee,  where  the 
purchase  is  with  notice  and  by  the  tenant  in  possession. 
The  defendant  therefore  must  fail  upon  this  part  of  the  case, 
for  whether  the  deed  operates  as  color  of  title  or  not,  no 
adverse  possession  is  shown  by  the  case  agreed,  or  can  be 
fairly  inferred  from  the  facts  stated. 

There  is  still  another  view  of  this  case,  even  assuming 
that  the  deed  to  Banks  was  color  of  title,  and  his  possession 
under  it  was  adverse  to  the  mortgagee :  From  what  point 
of  time  does  the  statute  of  limitations  begin  to  run  against 
the  mortgagor  or  his  assignee,  the  plaintiff?  This  must  be 
determined  by  the  provisions  of  the  mortgage.  The  notes 
were  given  by  Pool  to  Parker  for  the  purchase  money  of 
the  land  mortgaged,  and  fell  due  respectively  on  the  first  day 
of  January,  1870,  '71,  '72,  '73 ;  and  the  conditions  of  the  trust 
are  *'  to  secure  the  payment  to  the  said  Parker  of  the  notes 
aforesaid,  and  all  interest  that  may  accrue  upon  them ;  and 
the  said  Parker  shall  have  the  right  and  option  at  any  time 
after  the  falling  due  of  one  of  the  first,  or  any  one  or  more 
of  the  notes  aforesaid,  if  the  said  Pool  shall  fail  to  pay  the 
same  and  interest,  to  advertise,"  &e.  The  first  note,  due 
January  1st,  1870,  was.  paid  in  June,  1870,  and  the  note 
due  January  1st,  1871,  was  paid  in  December,  1871,  within 
less  than  seven  years  from  the  beginning  of  this  suit,  which 
was  begun  in  July,  1877.  The  condition  of  the  mortgage 
was  a  continuing  one, — to  pay  in  installments,  at  several 
times — and  the  mortgagee  could  await  the  maturity  of  the 
last  note  before  an  entry  and  sale,  or  elect  to  treat  the  non- 
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payment  of  the  first,  or  any  subsequent  note  at  maturity  as 
a  forfeiture  of  the  mortgage.  Certainly,  Pool  on  the  regular 
payment  of  the  notes  had  the  legal  right  of  redemption^ 
until  the  non-payment  of  the  last  note  when  it  fell  due ;  and 
no  reason  is  perceived  why  he  had  not  the  same  right  when 
the  note  of  1872  fell  due,  after  the  mortgagee  elected  to 
waive  the  forfeiture  of  the  mortgage  by  receiving  payment 
of  the  two  notes  of  1870  and  1871  after  maturity. 

This  doctrine  of  election  to  waive  or  enforce  a  forfeiture 
is  discussed  in  Fowle  v.  Ayer^  8  N.  H,  67 ;  and  in  Angel  on 
Limitations,  470,  and  notes.  The  exercise  of  the  right  of 
election  was  a  matter  within  the  sound  discretion  of  the 
mortgagee,  to  be  determined  by  a  prudent  consideration  of 
the  interests  of  the  parties  to  the  trust,  and  his  action  is 
binding  upon  a  mere  volunteer  claiming  as  a  purchaser 
with  full  notice. 

Two  other  objections  have  been  urged  against  the  recovery 
of  the  plaintiflF:  The  first  is,  that  Parker  the  mortgagee  had 
notice  of  the  conveyance  from  Pool  to  Banks,  and  is  there- 
fore estopped  by  matter  in  pais  from  disputing  his  title. 
The  facts  upon  which  we  are  to  act  are  thus  stated  in  the 
case  agreed :  "  In  December,  1869,  Pool  conveyed  to  Banks 
220  acres  of  the  land  by  metes  and  bounds  of  which  Parker 
had  notice."  When  or  how  did  he  receive  notice  ?  and 
did  he  assent  to  the  sale  ?  He  received  no  part  of  the  pur- 
chase money,  and  no  part  of  the  mortgage  debt  was  dis- 
charged, and  there  is  no  evidence  that  the  mortgaged  land 
exceeded  in  value  the  debt  secured.  There  is  no  ingredient 
of  an  estoppel  in  the  case,  and  nothing  of  an  acquittance 
or  release  in  writing  under  the  statute  of  frauds  from  the 
mortgagee,  is  shown. 

The  last  objection  is  thus  stated  in  the  case  agreed :  "  The 
sale  was  made  by  the  attorney  of  Parker,  and  no  money  was 
paid  to  the  attorney  on  the  day  of  sale,  but  Parker  directed 
his  attorney  to  prepare  a  deed  for  him  to  execute  to  the 
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plaintiffs  for  the  land."  Parker  died  soon  thereafter  with- 
out having  executed  the  deed.  It  is  generally  true  that  a 
mortgagee  with  power  of  sale  can  not  execute  the  power  by 
attorney  and  in  the  absence  of  the  trustee.  But  it  has  also 
been  held  that  when  a  sale  under  a  mortgage  is  conducted 
by  the  attorney  of  the  mortgagee  in  his  absenfce,  and  the 
mortgagee,  in  whom  the  legal  title  as  well  as  the  power  of 
sale  coupled  with  an  interest  is  vested  by  the  mortgage, 
subsequently  ratifies  the  sale  by  making  the  necessary  deed 
for  the  property,  the  mere  fact  that  the  sale  is  conducted 
by  the  attorney  in  the  absence  of  the  mortgagee  will  not 
render  the  title  derived  therefrom,  void.  Munn  v.  Burgess, 
70  111.  604. 

Though  no  deed  was  actually  executed  by  the  mortgagee 
in  our  case,  it  suflBciently  appears  that  he  afterwards  ratified 
the  sale,  and  was  only  prevented  by  death  from  makingthe 
deed.  We  think  that  was  sufficient  here;  It  is  not  at  all 
material  whether  the  purchase  money  was  paid  or  not,  as 
the  mortgagee's  debt  was  extinguished  to  the  amount  of  the 
bid,  and  the  payment  was  a  matter  between  him  and  the 
purchaser  which  does  not  affect  this  action.  The  power  of 
the  substituted  trustee  to  execute  the  deed  if  the  sale  was 
valid  is  not  disputed.  Upon  the  case  agreed  therefore  we 
hold  that  the  statute  of  limitations  does  not  bar  the  action 
and  that  the  plaintiff  is  entitled  to  recover.  There  is  error. 
Judgment  reversed  and  judgment  here  for  the  plaintiff  upon 
the  case  agreed. 

Per  Curiam.  Judgment  reversed. 
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THOMAS  C.  DICKENS  v.  EVEUNE  BARNES. 

Deseription  of  Land—Color  of  Title— Parol  Evidence. 

A  deed  conveying  land  and  describing  it  as  **  one  tract  of  land  lying 
and  being  in  the  county  aforesaid,  adjoining  the  lands  of  A  and  B, 
containing  twenty  acres  more  or  less,"  does  not  constitute  color  of 
title,  and  possession  under  it  is  not  adverse.  Buch  description  is  in- 
sufficieDt  and  can  not  be  aided  by  parol  proof. 

{Cappa  V.  Holt,  5  Jones  Eq.  153 ;  Hinchey  v.  Nichols,  73  N.  C.  66 ; 
Broum  v.  Coble,  76  N.  0.  891,  cited  and  approved.) 

Civil  Actiok,  to  recover  Land,  tried  at  Spring  Term, 
1878,  of  Halifax  Superior  Court,  before  Seymour ,  J. 

The  referee  to  whom  the  case  was  referred  reported  as 
follows :  It  is  admitted  that  unless  the  defendant  can  show 
seven  years  adverse  possession  under  known  and  visible 
boundaries  and  under  colorable  title,  the  plaintiff  is  entitled 
to  recover  the  possession  of  the  land  in  dispute.  The  facts 
found  are, — ^that  defendant  has  been  in  adverse  possession 
under  known  and  visible  boundaries  since  the  20th  of  March, 
1863 ;  that  the  summons  was  issued  on  the  27th  of  Septem- 
ber, 1877 ;  that  the  colorable  title  under  which  defendant 
claims,  is  a  deed  to  her  from  one  John  J.  Phelps,  dated  in 
said  month  of  March,  1863,  and  in  which  the  land  is  des- 
cribed as  follows, — ^*  one  tract  of  land  lying  and  being  in 
the  county  aforesaid,  adjoining  the  lands  of  John  J.  Phelps 
and  Norfleet  Pender,  containing  twenty  acres  more  or  less." 
The  referee  held  that  the  defendant's  possession  was  not  un- 
der colorable  title  and  that  the  plaintiff  was  entitled  to 
recover,  to  which  conclusion  of  law  the  defendant  excepted. 
His  Honor  sustained  the  exception  and  gave  judgment  for 
defendant  for  costs,  and  the  plaintiff  appealed. 


Mr.  T.  N.  BiU,  for  plaintiff. 

No  counsel  in  this  Court  for  defendant. 
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FAiBCtiO!rH,  J.  It  is  conceded  that  plaintiff  can  recover 
unless  the  defendant  has  acquired  the  right  of  possession 
under  the  provision  of  C.  C.  P.,  §  20,  which  declares  that 
seven  years  possession  of  real  property,  under  *  known  and 
visible  lines  and  boundaries  and  under  colorable  title,  shall 
perpetually  bar  an  entry  or  action  against  such  possessor. 
And  it  is  conceded  that  defendant  has  been  in  adverse  pos- 
session of  the  locus  in  quo,  under  known  and  visible  lines 
and  boundaries  more  than  seven  years,  but  colorable  title  is 
denied.  That  question  depends  on  the  description  in  a 
deed  from  John  J.  Phelps  to  the  defendant,  conveying  ^'  one 
tract  of  land  lying  and  being  in  the  county  aforesaid,  ad- 
joining the  lands  of  John  J.  Phelps  and  Norfleet  Pender, 
containing  twenty  acres  more  or  less."  There  is  nothing 
else  in  the  deed  or  in  the  record  to  aid  this  description, 
and  its  construction  is  alone  for  the  Court, 

The  general  rule  of  law  is  that  the  possession  must  com- 
mence under  a  claim  or  color  of  title  which  purports  to  be 
valid.  If  the  claim  of  the  party  be  invalid  on  its  face,  or 
if  the  deed  under  which  he  claims  be  void,  or  insufficient  in 
form  to  pass  title,  or  the  description  therein  be  fatally  de- 
fective, in  such  cases  the  possession  is  not  adverse  under  our 
statute;  because  the  party  acquiring  possession  must  be 
presumed  to  know  the  law  and  to  see  that  in  such  cases 
there  is  no  color  of  title,  and  therefore  he  is  presumed  not  to 
have  the  animo  domini  which  is  always  essential  in  an  adver- 
sary possession.  "Colorable  title"  then  in  appearance  is 
title,  but  in  fact  is  not,  or  may  not  be  any  title  at  all.  It  is 
immaterial  whether  the  conveyance  actually  passes  the  title 
to  property,  for  that  is  not  the  inquiry.  Does  it  appear  to 
do  so,  is  the  test ;  and  any  claim  asserted  under  the  pro- 
visions of  such  a  conveyance  is  a  claim  under  color  of  title, 
and  will  attract  the  protection  of  the  statute  of  limitations 
to  the  possession  of  the  grantee  if  the  other  requisites  are 
performed. 
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Turning  then  to  the  description  in  the  matter  before  us, 
is  it  sufficient  ?  Tried  by  the  above  rules  and  by  our  decis- 
ions, we  are  compelled  to  say  that  it  is  not.  It  fails  to 
identify  or  to  •furnish  the  means  of  identifying,  under  the 
maxim,  id  cerium  est  quod  cerium  reddi potest^  the  land  in  pos- 
session of  the  defendant,  the  locus  in  quo.  It  gives  neither 
course  nor  distance  of  a  single  line,  nor  a  single  point,  stake 
or  corner  any  where  to  begin  at.  Does  the  tract  lie  on  the 
north,  south,  east  or  west  side  of  the  lands  of  Phelps  and 
Pender  ?  What  course  would  the  surveyor  take  if  he  had 
A  beginning  point  ?  These  questions  can  not  be  answered 
by  the  aid  of  facts  dehors  the  deed,  established  by  parol 
proof,  because  it  is  a  patent  ambiguity,  a  question  of  law 
for  the  Court  and  not  One  of  fact  for  the  jury. 

In  Capps  V.  Holly  5  Jones,  Eq.,  153,  the  call  was  for  "  a 
tract  of  150  acres  lying  on  watery  branch  in  Johnson  county ; 
and  that  was  held  to  be  too  vague.  In  Hinchey  v.  Nichols, 
72  N.  C,  66,  the  land  was  described  as  lying  on  "a  big 
branch  of  Luke  Lee's  creek,"  and  it  was  held  fatally  defective 
and  incapable  of  help  by  parol  evidence.  These  cases  we 
think  disposQ  of  this  case. 

In  Bruimi  v.  Coble,  76  N.  C,  391,  this  Court  held  the  des- 
cription was  susceptible  of  explanation,  and  was  therefore 
sufficient.  It  was  "  a  tract  of  land  in  said  county  on  the 
waters  of  *  Stinking  Quarter,'  adjoining  the  lands  of — ,  of 
which  Brown  died  seized  and  possessed.^^ 

Nothing  is  described  in  the  present  case ;  and  to  establish 
a  corner  by  proof,  would  be  to  make  a  comer  instead  of 
finding  one,  and  fitting  the  description  to  it.  There  is  error* 
Let  judgment  be  entered  for  the  plaintiff. 

Error.  Judgment  reversed. 
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W.  P.  MATTHEWS  v.  W.  S.  COPELAND  and  WM.  BARROW. 
Rents— Husbimd  and  Wife— Official  Bond. 

1.  The  rents  of  a  wife's  land  (prior  to  the  adoption  of  the  constitution 
of  1868)  accruing  in  the  life-time  of  the  wife,  or  of  the  husband  sur- 
Tiving  her  and  having  an  estate  by  the  curtesy  for  life,  belong  to 
the  husband  and  not  to  the  heir  of  the  wife ;  he  is  entitled  to  the 
land  at  the  death  of  the  husband  ; 

Therefore,  where  land  was  sold  by  a  clerk  and  master  in  1853  under 
a  decree  for  partition  among  tenants  in  common,  the  husband  and 
wife  being  entitled  to  a  share  in  right  of  the  wife ;  and  the  wife 
died  in  January  1868  and  the  husband  in  December  1873,  without 
having  received  said  share ;  H  toas  heldy  in  an  action  by  the  heir  of 
the  wife  upon  the  bond  of  said  clerk,  that  he  was  entitled  to  recover 
his  share  of  the  principal  money  realized  by  said  sale,  with  interest 
from  the  death  of  the  husband — the  proceeds  of  sale  standing  as 
and  for  the  land,  and  the  interest  thereon  as  and  for  the  rent. 

2.  In  an  action  for  breach  of  an  official  bond,  where  it  appeared  that 
the  officer,  being  re-appointed  to  the  office,  had  renewed  his  bond 
in  the  same  amount  and  with  the  same  sureties,  and  the  plaintiff 
declared  upon  and  alleged  a  breach  of  both  bonds,  and  the  defendant 
-demurred  for  a  misjoinder  of  causes  of  action ;  Held,  that  the  de- 
murrer was  properly  overruled. 

(King  v.  LUtlBf  77  N.  C.  138,  cited  and  approved.) 

Civil  Action  tried  at  Spring  Term,  1878,  of  Northamp- 
TON  Superior  Court,  before  Seymour j  J, 

Tliis  action  was  brought  against  the  defendants  as  sure- 
ties upon  the  oflBcial  bonds  of  Jfehn  Randolph  who  was 
appointed  clerk  and  master  in  equity  of  Northampton 
county  in  1850,  and  re-appointed  in  1854.  He  executed 
two  bonds  and  the  defendants  were  sureties  upon  each  ;  and 
be  died  before  action  was  brought.  Certain  lands  which 
were  held  by  the  father  and  mother  of  plaintiff,  and  others, 
as  tenants  in  common  were  sold  by  said  clerk  and  master 
under  a  decree  in  1853  upon  a  petition  for  partition.  The 
plaintiff's  father,  was  entitled  to  a  life  estate  in  his  wife's 
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share  of  the  land,  as  tenant  by  the  curtesy.  And  it  was 
alleged  that  the  purchase  money  was  collected  in  1854  and 
1855,  and  no  part  thereof  had  been  paid.  The  father  and 
mother  of  plaintiflF  are  both  dead,  (the  mother  dying  in 
January,  1868,  and  the  father  in  December,  1873,)  and  the 
plaintiff  is  the  only  child  and  heir  at  law,  and  claims  the 
right  to.  receive  said  share  of  the  purchase  money  as  heir  of 
his  mother,  and  brought  this  action  for  its  recovery.  The 
defendants  demurred  to  the  complaint,  for  that,  there  was 
a  misjoinder  of  causes  of  action  in  declaring  upon  the  two 
bonds  of  said  clerk,  and  insisted  that  separate  actions 
should  be  brought.  Upon  the  hearing  before  McKoy^  /., 
the  demurrer  was  sustained,  and  leave  granted  to  plaintiff 
to  amend  complaint.  The  complaint  was  accordingly 
amended  and  the  defendants  again  demurred,  assigning  as 
cause,  among  others,  the  one  above  stated,  which  was  over- 
ruled by  His  Honor,  and  judgment  given  for  plaintiff,  fropa 
which  the  defendants  appealed. 

Messrs,  R.  B,  Peebles,  T.  N.  Hill  and  Busbee  ^  Bmbee^  for 
plaintiff. 

Messrs.  W.  C.  Bowen  and  Mullen  ^  Moore  for  defendants. 

Bynum,  J.  1.  In  King  v.  Little,  77  N.  C,  138,  it  was  de- 
termined as  to  the  wife's  land,  what  would  be  her  rights  as 
to  accrued  and  accruing  rents  where  she  survives  her  hus- 
band ;  we  are  now  to  determine  how  it  is,  where  the  husband 
survives  the  wife. 

The  case  before  us  is  simplified,  if  we  assume  that  the 
land  has  not  been  sold,  but  remains  as  to  the  title  just 
where  it  was  at  the  death,  first,  of  the  wife,  and  second,  of 
the  husband.  Marriage  is  only  a  qualified  gift  to  the  hus- 
band of  the  wife's  choses  in  action,  that  is,  upon  condition 
that  he  reduce  them  into  possession  during  its  continuance. 
If  he  die  without  having  reduced  such  property  into  posses- 
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sion  and  before  his  wife,  she  and  not  his  executors  will  be 
entitled  to  it ;  but  if  the  husband  survives  the  wife  and  he 
take  out  letters  of  administration  upon  her  estate,  he  will 
be  entitled  as  such  administrator  to  all  her  personal  estate 
which  continued  in  action  and  unrecovered  at  her  death  ; 
and  if  he  die  before  taking  out  letters,  or  after,  and  before 
her  choses  in  action  have  been  by  him  reduced  into  pos- 
session, such  property  can  not  be  recovered  by  his  repre- 
sentativesr  but  administration  to  the  wife  de  bonis  non  must 
be  sued  out. 

Such  administrator  however  in  equity  is  considered  as  the 
trustee  of  what  he  receives,  for  the  personal  representative 
of  the  husband.  1  Williams  on  Executors,  778-9.  Pro- 
perty falling  under  the  description  of  choses  in  action  of  the 
wife,  are  debts  owing  to  her  on  bond  or  otherwise,  arrears 
of  renty  legacies,  trust  funds,  or  other  property  recoverable 
by  suit.  So  that  all  rent  which  had  accrued  to  the  wife 
and  was  uncollected  by  the  husband  at  her  death,  belonged 
in  the  manner  we  have  described  to  the  personal  represen- 
tative of  the  husband.  Upon  the  death  of  the  wife,  the 
husband  became  the  tenant  by  the  curtesy  consummate, 
and  had  a  life  estate  in  the  land.  All  the  rents  and  profits 
wTiich  afterwards  accrued  during  his  life  of  course  belonged  to 
him ;  and  if  not  recovered  by  him  in  his  life  time,  they  de- 
volved upon  his  personal  representative.  Ibid,  779,784,  and 
authorities  there  cited. 

It  is  thus  seen  that  none  of  the  rents  which  accrued  in 
the  life  time  of  the  wife,  or  in  the  life  time  of  the  husband 
surviving  her  and  having  an  estate  by  the  curtesy  for  life, 
belong  to  the  heir  at  law  of  the  wife.  He  is  entitled  to  the 
land  at  the  death  of  the  husband,  and  nothing  more.  The 
proceeds  of  the  sale  of  the  land  stand,  as  and  for  the  land ; 
and  the  in^terest  thereon  stands,  as  and  for  the  rent.  The 
plaintiff  as  the  heir  at  law  of  his  Dtother  is  entitled  to  his 
share  of  the  principal  money  realized  by  the  sale  for  parti- 
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iioD,  with  interest  from  the  time  the  estate  would  have 
devolved  upon  him,  to  wit,  from  the  death  of  the  husband, 
Dec.  9, 1873. 

2.  The  land  was  sold  for  partition  on  the  20th  of  June, 
1853,  by  John  Randolph,  the  clerk  and  master  of  the  Court 
of  Equity  of  Northampton  county,  under  a  decree  for  that 
purpose.  In  1854  and  1855,  he  collected  the  purchase 
money,  the  principal  of  which  was  $1395,  to  one  fourth  of 
which  the  plaintiflF  was  entitled  on  the  death  of  the  tenant 
by  the  curtesy.  Randolph  was  first  appointed  clerk  and 
master  in  1850  for  four  years,  and  was  reappointed  in  1854 
for  four  years  longer,  giving  bond  on  each  appointment  in 
the  sum  of  $10,000  with  the  same  sureties  upon  each  bond. 
The  plaintiff  declared  upon  a  breach  of  both  bonds,  and 
that  is  excepted  to  by  demurrer.  As  the  defendants  are  the 
only  sureties  upon  both  bonds,  their  liability  is  the  same, 
whether  the  breach  was  of  the  one  or  the  other.  In  respect 
of  their  liability  they  stand  in  no  better  condition  than  if 
instead  of  giving  two  bonds  for  four  years  each,  they  had 
only  executed  one  bond  for  eight  years. 

As  a  demand  before  suit  was  made  upon  the  executor  of 
John  Randolph,  the  clerk  and  master,  and  perhaps  without 
such  demand  as  it  is  admitted  that  his  estate  is  wholly  in- 
solvent, the  plaintiff  is  entitled  under  the  statute  to  twelve 
per  cent  interest  on  his  share  of  the  estate  from  the  time  it 
became  due,  to  wit,  fipm  the  9th  of  December,  1873. 

It  will  be  observed  that  the  rights  of  the  parties  in  this 
action  arose  under  the  l|tw  as  it  existed  prior  to  the  recent 
constitutional  and  legislative  changes  of  the  law  in  respect 
of  the  property  of  married  women,  and  are  not  affected  by 
those  changes.     . 

There  is  error.  Judgment  reversed  and  judgment  will 
be  rendered  here  in  accordance  with  this  opinion. 

Error.  Judgment  reversed. 
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P.  A.  DUNN  &  CX).  y.  CHARLES  P.  TILLERY  and  wife. 
Mortgagor  and  Mortgagee— Lessor  and  Lessee—Rents. 

A  mortgagor  of  land  left  in  possemion  (or  his  assignee^  has  the  right 
to  appropriate  the  profits  arising  therefrom  to  his  own  use,  or  to 
lease  to  another  and  take  the  accruing  rent ;  and  this  right  remains 
until  divested  by  some  positiye  interference  of  the  mortgagee  ; 
Therefore,  where  the  plaintiff  (assignee)  agreed  to  sell  said  land  to 
the  defendant  who  was  let  into  possession,  and  upon  default  of  pay- 
ment of  the  purchase  monej  the  phdntiff  elected  to  treat  the  de- 
fendant as  a  tenant  at  a  certain  sum  for  rent,  as  provided  in  the  con- 
tract of  sale  ;  aod  afterwards,  the  mortgagee  sold  and  conveyed  the 
land  under  a  power  in  the  deed  to  pay  the  original  debt  secured 
thereby ; 

It  VHu  held,  in  an  action  for  the  rent,  that  defendant's  occupation  by 
the  election  of  plaintiff  was  changed  from  that  of  vendee  to  that  of 
lessee,  and  that  the  plaintiff  was  entitled  to  recover. 
Meld  further,  that  the  incapacity  of  plaintiff  to  make  title  to  the 
land  exonerated  defendant  from  the  payment  of  the  purchase  money. 

iHook  V.  Fentresa,  Phil.  Eq.  229 ;  McKetion  v.  Mendenhall,  64  N.  C* 
289 ;  NichoU  v.  Fr^eman^  11  Ire.  99,  cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  1878,  of  Halifax 
Superior  Court,  before  Seymour^  J. 

II.  P.  Spiers  was  indebted  in  a  large  sum  to  H.  J.  Hervey 
and  to  secure  the  same,  on  the  Ist  day  of  January,  1875, 
conveyed  to  him  by  deed  of  mortgage  a  valuable  tract  of 
land.  The  debt  consisted  of  two  equal  installments  of 
■$2995  each  payable  respectively  with  interest  at  one  and 
two  years  from  that  date.  The  deed  contained  a  clause 
conferring  a  power  of  sale  on  the  mortgagee  in  default  of 
payment  of  each  of  the  installments  as  it  fell  due.  There- 
after and  before  the  first  payment  became  due,  the  mort* 
gagor  sold  and  conveyed  his  interest  and  right  of  redemption 
in  the  land  to  the  plaintiffs. 

On  the  11th  day  of  February,  1876,  an  agreement  wa» 
entered  into  between  the  plaintiffs  and  the  defendants,  re- 
82 
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citing  the  purchase  of  the  said  land  by  the  defendant,  Annie 
F.  Tillery  from  the  plaintiffi  at  the  price  of  $5250,  and  her 
execution  of  five  several  notes  for  equal  parts  thereof,  paya- 
ble respectively  in  five  successive  yea w,  and  stipulating  that 
on  payment  of  the  purchase  money,  title  to  the  land  should 
be  made  free  of  all  incumbrance.  The  agreement  also  nwr 
thorized  a  sale  by  the  plaintiffs  if  the  vendee  should  fitil  to> 
pay  any  of  the  installments. 

It  was  further  {provided  that  the  vendee  should  take  and 
keep  possession  without  molestation  from  the  plaintifb  until 
the  first  payment  became  due,  and  in  case  of  defiiult  therein 
the  plaintiffs  might  at  their  election  treat  the  vendee's  pos- 
session as  that  of  a  tenant,  and  receive  the  sum  of  $550  as 
rent  for  the  preceding  year's  occupation,  and  thb  sum  to  bo 
credited  on  the  note— the  contract  of  purchase  remaining 
in  full  force  aga,inst  her.  The  crops  were  also  pledged  to 
the  payment  of  the  rent  On  the  10th  day  of  March,  1876, 
the  parties  entered  into  another  contract  for  supplies  to  be 
advanced  by  the  plaintifis  to  enable  the  defendants  to  earry 
on  their  farming  operations,  and  to  secure  such  advance^ 
the  latter  gave  an  agricultural  lien  under  the  statute  on  the 
crops  to  be  raised  on  the  land,  subordinate  to  the  prior  lien 
for  rent,  and  conveyed  several  mules  on  condition  that  unless 
the  moneys  advanced  were  repaid  befbre  December  the  let, 
1876,  the  plaintiffs  might  take  possession  and  sell  fbr  their 
reimbursement. 

The  debt  secured  in  the  mortgage  not  being  paid,  the  land 
was  sold  by  H.  J.  Hervey  under  the  power  conferred  in  the 
mortgage  for  $2100,  and  conveyed  to  the  purchaser  on  the 
12th  daj^  of  February,  1877.  Tlie  defendants  did  not  pro- 
vide for  the  payment  of  the  first  installment  of  tiie  pur- 
chase money,  and  the  plaintifb  made  their  election  under 
the  agreement  to  treat  the  defendants*  occupation  as  a 
tenancy,  and  required  payment  of  the  rent  money  due 
therefor. 
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The  action  is  to  recover  the  unpaid  residue  for  advances 
and  rent.  The  defendants  resist  the  demand  for  rent  on  the 
ground  of  the  plaintifls*  incapacity,  in  consequence  of  the 
sale  under  the  mortgage,  to  execute  their  contract;  and 
say  that  the  plaintiffs  have  fands  more  than  sufficient  to  pay 
for  the  advances  received  fh>m  the  defendants. 

Upon  these  facts  His  Honor  gave  judgment  for  the  defen- 
dants, and  the  plaintiffs  appealed. 

Messrs.  R.  0.  Burton^  Jr.,  and  OiUiam^  GaUing,  for  plain- 

ttllB. 

Mr.  T.  N.  HiR,  for  defendants. 

Smith,  C.  J.  (After  stating  the  case  as  above)  The  Only 
question  before  us  is  as  to  the  sufficiency  of  the  defence,  and 
whether  the  defendants  are  eitonerated  from  their  obliga- 
tion to  pay  rent. 

A  mortgagor  left  in  possession  has  an  undoubted  right  to 
appropriate  the  land  and  all  the  profits  lirising  from  its  oc- 
cupancy to  his  own  use,  and  has  a  like  right  to  lease  to  an- 
other and  take  the  accruing  rent.  This  right  remains  until, 
by  some  positive  act,  the  mortgagee  interferes  and  claims 
possession,  or  that  the  tenant  shall  account  to  him  for  the 
profits  or  for  rent.  The  plaintiffs  succeed  to  all  the  rights 
of  the  mortgagor,  and  may  do  whatever  he  could  have 
done.  The  defendants*  occupation  by  the  plaintiffs^  election 
was  changed  from  that  of  vendee  to  that  of  lessee,  with  the 
correspondent  obligation  to  pay  the  stipulated  rent  therefor* 
It  is  true  that  a  vendor  (whom  a  mortgagee  very  much  re- 
sembles in  his  legal  relations  to  the  other  contracting  party) 
who  permits  his  vendee  to  go  into  possession,  may  resume 
his  possession ;  or,  on  notice  given  those  who  are  in  posses- 
sion, require  rent  to  be  paid  to  him,  as  was  held  in.  Sook 
V.  Fentress^  Phil%  Eq.,  22?J ;  or,  if  such  claim  was  asserted 
against  a  tenant  by  the  real  owner,  he  would  be  at  liberty 
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to  show  such  paramount  title  in  another,  by  whom  he  was 
held  liable  for  the  use  and  occupation  of  the  premises,  as  a 
defence  or  counter  claim  to  the  action  of  the  lesjsor.  McKis- 
son  V.  MendmhaUy  64  N.  C,  286.  But  nothing  of  the  kind 
exists  here.  No  claim  has  been  made  if  indeed  it  could  be 
made  by  the  mortgagee,  of  the  defendants  for  rent  or  other- 
wise. The  express  obligation  to  pay  rent  to  the  plaintifis 
remains  in  force  undisturbed  by  any  conflicting  claims  from 
others.  Unless  this  contract  can  be  enforced  by  the  plain- 
tiffs it  can  be  by  no  one  else,  and  the  defendants  will  have 
had  the  gratuitous  use  of  the  land  under  a  promise  to  pay 
rent,  freed  from  all  obligation  to  do  so.  The  very  acquies- 
cence of  the  mortgagee  is  an  implied  assent  to  the  lease,  con- 
firmed by  his  inaction  since. 

The  opposition  to  the  plaintiffs'  recovery  however  is  based 
mainly  on  their  inability .  to  make  title,  and  thus  perform, 
their  part  of  the  contract  of  sale*  Their  incapacity  does 
exonerate  the  defendants  from  making  payment  of  the  pur- 
chase money,  and  as  was  held  in  Nichols  v.  Freeman,  11  Ire. 
99,  is  itself  a  breach  of  contract  for  which  an  action  lies. 
But  we  do  not  see  how,  when  the  defendants  have  had  un- 
disturbed possession  for  the  year  of  the  leased  premises,  for 
which  they  expressly  agreed  on  the  contingency  which  has 
occurred  to  pay  a  specific  rent,  they  can  retain  the  benefits 
of  their  occupation  and  use  of  the  land,  and  at  the  same 
time  escape  their  .correlative  and  assumed  obligation  to 

pay- 

We  are  relieved  from  any  inquiry  into  details,  inasmucli 
as  in  the  case  agreed  the  parties  specify  what  judgment 
shall  be  eqtered  up  and  the  relief  to  be  given  in  ^^ase  of  our 
holding  that  the  plaintiflEs  can  recover.  The  judgment  be- 
low is  reversed,  and  judgment  should  be  entered  according 
to  the  case  agreed,  and  the  cause  is  remanded  to  be  further 
proceeded  with  in  the  Court  below. 

Error.  Reversed. 
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BURBANK  &  aALLAGHER  v.  S.  H.  WILEY  and  others. 

Partnership— Mortgage—Evidenee. 

1.  Where  one  partner  executes  a  mortgage  on  a  stock  of  goods  to  se- 
cure payment  of  his  share  in  the  purchase  of  the  same,  and  upon  a 
subsequent  dissolution  of  the  firm  and  sale  of  its  effects  by  a  receiyer, 
the  purchaser  acquires  title  subject  to  the  right  of  the  mortgagee  to 
his  proportionate  share  of  the  assets.  The  mortgagor  is  also  a  credi- 
tor of  the  firm  as  to  any  amount  advanced  by  him  after  the  date  of 
the  mortgage. 

3.  The  declarations  of  a  mortgagor  after  the  execution  of  the  deed  are 
not  admissible  to  prove  an  alleged  fraud  between  him  and  the  mort- 
gagee, in  an  action  wherein  the  mortgagee  is  plaintiff  and  a  third 
party  is  defendant  (involving  the  rights  of  the  plaintiff  under  the 
deed). 

3.  Such  declarations  are  only  evidence  against  the  mortgagor  himself 
in  a  proceeding  between  him  and  such  third  party. 

Bill  in  Equity  heard  at  December  Special  Term,  1877,  of 
Beaufort  Superior  Court,  before  Schencky  J. 

This  was  a  suit  instituted  in  1867,  in  the  late  Court  of 
Equity  and  subsequently  referred  to  E.  S.  Hoyt  who  found 
that  the  plaintiffs  and  one  Morris  were  engaged  in  the  salb 
of  drugs  and  medicines.  In  March,  1866,  they  sold  their 
entire  stock  to  Henry  C.  Morris,  A.  J.  Mock  and  S.  H.  Wiley 
for  $6,000.  Morris  bought  one  half  of  the  goods  and  gave 
plaintiffs  a  note  and  mortgage  on  his  share  of  the  stock  to  se- 
cure half  ol  said  sum.  Mock  and  Wiley  bought  one  fourth  each 
of  the  goods  and  paid  plaintiffs  the  other  half  of  said  sum 
in  cash.  The  purchasers  then  entered  into  partnership  to 
carry  on  the  business  for  five  years  under  the  firm  name  of 
H.  C.  Morris  &  Co.,  sharing  in  the  profits  and  losses  in  pro- 
portion to  the  amount  of  stock  owned,  and  Morris  conduct- 
ing the  business  at  an  annual  salary  of  $1,000.  They  dis- 
solved in  about  six  months  and  D.  A.  Davis  was  appointed 
receiver  to  settle  the  partnership  affairs,  and  he  sold  the 
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6tock  to  Roberts  &  Co.  by  consent  of  the  late  partners,  but 
not  with  the  consent  of  the  plaintiff. 

After  paying  the  debts  of  the  firm,  Davis  had  in  his  hands 
for  distribution  among  the  parties  the  sum  of  $2,045.25,  all 
of  which  he  paid  to  defendants,  less  about  $200  which  he 
paid  to  plaintiffs. 

The  bill  was  filed  to  obtain  an  account  and  a  proper  dis- 
tribution of  these  assets.  The  defendants  answered  that 
the  plaintiffs  had  been  guilty  of  fraud  by  representing  the 
stock  to  be  greatly  in  excess  of  its  real  value  at  the  time  of 
sale,  and  relied  upon  this  in  bar  to  an  account,  and  upon  a 
trial  at  Fall  Term,  1870,  before  Jones^  J".,  a  decree  was  ren- 
dered for  plaintiffs.  From  this  judgment  the  defendants 
appealed  and  the  case  was  remanded  in  order  that  issues  of 
fact  might  be  found.  66  K  C.  58.  At  the  succeeding  term 
of  the  Superior  Court,  the  defendants  obtained  leave  to  file 
a  plea  supported  by  answer  setting  up  the  report  and  action 
of  said  Davis  as  an  award,  and  upon  a  trial  at  Spring 
Term,  1873,  before  Moore,  J.,  the  plea  was  overruled, — the 
replication  showing  that  the  plaintiffs,  the  mortgagees,  had 
not  consented  to  the  agreement  under  which  Davis  acted, — 
leave  given  to  defendants  to  answer  over,  and  an  account 
ordered  to  be  taken.  From  this  judgment  the  defendants  '  1^ 
appealed,  and  the  judgment  below  afSrmed  at  June  Term, 
1873,  of  this  Court— Opinion  by  Settle,  J.,  but  not  re- 
ported. 

Afterwards  all  the  matters  in  controversy  were  referred 
to  said  Hoyt,  who  reported  to  the  effect  that  there  was  no 
fraudulent  representation,  and  that  the  stock  sold  was  as 
much  as  defendants  claimed  plaintiffs  to  have  represented  it 
to  be ;  that  there  was  due  plaintiffs  the  sum  of  $8,140.73 — 
including  interest,  Morris'  salary,  and  money  advanced  by 
him  to  the  firm. 

To  this  report  the  defendants  excepted :  That  no  sufiS- 
oient  notice  for  taking  the  account  was  given,  that  the 
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books  from  which  the  referee  derived  materials  for  his  re* 
port  were  not  exhibited,  nor  did  he  report  separately  the 
accounts  of  the  partnership  and  the  individual  members 
thereof,  that  the  pleadings  did  not  show  that  defendant 
Morris  filed  any  answer  or  in  any  way  made  any  claim 
upon  his  co-defendants,  and  any  report  of  balance  due  by 
them  to  him  was  void  and  does  not  warrant  judgment 
thereoUi  and  that  he  does  not  set  out  the  articles  of  co-part- 
nership upon  which  he  bases  his  report  Exceptions  over- 
ruled. 

The  defendants  offered  to  prove  the  declarations  of  Mor- 
ris, made  after  the  execution  of  the  mortgage,  as  tending 
to  show  fraud  on  his  and  plaintiffs'  part  in  the  sale  of  the 
stock  of  goods,  which  was  ruled  out  Defendants  excepted. 
Judgment  for  plaintiffs  according  to  report  Appeal  by 
defendants. 

Messrs.  J.  E.  Shepherd  and  Mullen  ^  Moore^  for  plaintiffs. 
Mr.  D.  M.  Garter y  for  defendants. . 

Rkadb,  J.  Without  entering  into  the  consideration  of 
the  question  as  to  the  operation  of  the  mortgage  deed  of 
Morris  upon  the  effects  of  the  partnership  of  Morris  k  Co. 
acquired  after  the  execution  of  the  deed,  in  regard  to  which 
the  facts  are  not  ascertained,  it  may  be  declared  that  the 
effect  of  the  deed  was  to  convey  to  the  plaintiffs  all  the  in- 
terest of  Morris,  in  the  effects  of  the  partnership  of  Morris 
&  Co.,  as  one  of  the  partners  at  the  time  of  the  conveyance, 
and  at  the  subsequent  sale  of  the  effects  of  Morris  &  Co.  to 
Roberts  &  Co.  Take  that  to  be  so,  then  one  half  of  the  net 
amount  of  the  sale  of  the  effects  by  Morris  &  Co.  to  Roberts 
h  Co.  (less  so  much  thereof  as  was  paid  to  plainti£&)  be- 
longed to  the  plaintiffs. 

The  referee,  Hoyt,  reports  the  net  amount  realized  after 
paying  the  liabilities  of  the  partnership,  at  $2,045.25.    One 
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half  of  this  amount,  less  the  amount  which  was  paid  to 
plaintiffs,  is  the  amount  to  which  they  are  entitled  without 
interest 

One  half  of  the  amount  which  shall  be  found  to  be  due 
the  plaintiffs  shall  be  paid  by  the  defendant,  Mock,  and  the 
other  half  by  the  defendant,  Wiley. 

The  plaintiffs  are  not  entitled  to  the  amount  which 
Morris  is  reported  to  have  advanced  to  the  firm,  nor  to  the 
amount  due  him  for  wages  after  the  date  of  the  mortgage 
deed, — in  regard  to  which  he  is  a  creditor  of  the  firm,  as 
any  one  else  would  have  been. 

The  clerk  of  this  Court  will  make  the  calculations  and 
report,  and  there  will  be  judgment  here  accordingly.  The 
clerk  of  this  Court  will  be  allowed  for  this  service  $10. 
The  costs  in  this  Court  and  in  the  Court  below  will  be 
equally  divided  between  the  parties. 

The  majority  of  the  Court  are  of  the  opinion  that  the 
declarations  of  Morris  after  he  made  the  mortgage  deed  to 
plaintiffs,  are  not  evidence  to  prove  the  alleged  fraud  by 
the  plaintiffs  and  Morris,  in  the  sale  by  them  to  the  defen- 
dants ;  that  Morris'  declarations  are  only  evidence  against 
himself  if  he  shall  pursue  the  defendants. 

Per  Curiam.  Judgment  modified  and  affir^led. 


JOHN  H.  PASCHAL  v.  H.  F.  BRANDON,  Adm'r,  aod  others. 

Parties— Action  for  Purchase  Money  of  Land. 

1.  A  vendor  of  land  can  not  maintain  a  suit  for  the  purchase  monej 
without  first  tendering  a  good  and  sufficient  title  to  the  vendee. 

2.  If  the  vendee  die  before  payment  of  the  purchase  money,  the  deed 
should  be  tendered  to  the  heirs,  and  they  should  be  parties  defen- 
dant to  a  suit  for  the  price  of  the  land. 

iHtUckinaan  v.  Smithy  68  N.  C.  854,  cited  and  approved.) 
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Civil  Action  tried  at  Fall  Term,  1877,  of  Caswell  Su- 
perior Court,  before  Buxton,  J". 

The  plaintiff  brought  this  action  to  recover  the  purchase 
money  for  land  alleged  to  be  due  him  by  tlie  rleferdants, 
Elisha  Paschal,  the  intestate  of  defendant,  nnd  Elibha  Sar- 
tain.  It  was  admitted  that  defendant's  intestate  had  paid 
the  plaintiff  the  sum  he  was  due  him  on  account  of  the  pur- 
chase, but  had  received  no  deed  for  his  part  of  the  land ; 
and  it  was  alleged  that  the  defendant  Elisha  Sartain  had 
not  paid  the  sum  due  for  his  part  thereof,  the  defendants 
being  joint  purchasers.  After  the  death  of  Sartain,  Bran- 
don was  also  appointed  his  administrator,  and  the  case  was 
referred  and  an  award  made.  "Upon  the  coming  in  of  the 
report  of  the  referee,  the  heirs  at  laws  of  said  Sartain  were 
made  parties  defendant,  and  the  award  vacated.  The  heirs 
of  Elisha  Paschal  were  already  defendants  in  this  action. 
The  Court  held  also  that  the  plaintiff  was  not  entitled  to 
recover  unless  he  made  a  proper  deed  for  the  land,  and  the 
plaintiff  appealed.  The  case  was  argued  in  this  Court  by 
Mr.  J.  W.  Graham^  for  plaintiff,  .and  Mr.  Thos.  Rvffinj  for 
defendants. 

Reade,  J.  It  is  too  plain  to  need  either  argument  or  au- 
thority that  the  vendor  of  land  is  not  entitled  to  recover  the 
pyice  until  he  tenders  a  good  and  sufficient  title  to  the  ven- 
dee. And  whether  the  title  tendered  is  good  and  sufficient  • 
is  a  question  which  the  vendee  has  the  right  to  contest 
with  the  vendor. 

Elisha  Sartain  the  vendee  in  the  case  before  us  is  dead^ 
and  the  vendor  plaintiff  sues  the  administrator  of  Elisha 
Sartain  for  the  price.  The  plaintiff  can  not  recover  without 
tendering  title.  The  title  when  tendered  must  be,  not  to 
the  administrator,  but  to  the  heirs  at  law  of  Elisha  Sartain- 
And  of  course  they  must  be  parties. 

This  is  the  only  question  before  us,  for  it  follows  that  the 
reference  and  award  made  when  the  heirs  were  not  parties 
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must  be  set  aside.  When  the  heirs  are  made  parties,  if  the 
administrator  will  not  put  in  the  proper  defences  to  protect 
their  rights,  they  must  be  permitted  to  do  so. 

When  we  had  separate  Courts  of  Law  and  Equity,  if  the 
plainti£f  had  sued  at  law  for  his  claim,  it  would  have  re- 
quired the  intervention  of  the  Court  of  Equity  on  the  part 
of  the  heirs,  but  now  all  the  rights  of  both  parties  both  legal 
and  equitable  can  be  administered  in  this  action.  Hutehinr 
son  V.  Smith  68  N.  C,  354. 

No  Error.  AfiSrmed. 


M.  L.  BEARD  and  others  v.  JACK  HALL  and  others. 
Parties--Judgment. 

Where  a  defendant  in  a  oivil  action  dies  after  verdict  and  before  judg- 
ment, the  plaintiff  is  entitled  to  a  judgment  without  waiting  to 
make  the  personal  representatives  or  heirs  of  the  defendant,  as  the 
case  may  be,  parties  to  the  action. 

Motion  in  the  Cause  by  the  plaintiflfs  heard  at  Chambers 
in  Winston  on  the  21st  of  May,  1878,  before  Cloud,  J. 

The  action  in  which  this  motion  was  made  was  originally 
brought  in  Rowan  to  subject  certain  real  estate  sold  by 
virtue  of  a  decree  in  equity  to  the  payment  of  the  purchase 
money.  The  plaintiffs  moved  for  judgment  in  accordance 
with  the  verdict  of  the  jury  theretofore  rendered.  It  was 
admitted  that  since  the  trial  of  the  action  the  defen- 
dant Hall  had  died,  and  his  personal  r^>re6entative  had  not 
been  made  a  party  defendant  His  Honor  held  that  the 
personal  representative  was  a  necessary  party,  and  refused 
the  motion,  from  which  ruling  the  plaintifb  appealed. 

Messrs.  Jones  ^  Johnston  and  W.  K  Bailey,  for  plaintiffs. 
Messrs.  J.  S.  Henderson  and  J.  M.  McCJorkle^   for   de- 
fendants. 
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Faibcloth,  J.  After  the  trial  and  verdict  in  favor  of 
the  plaintiff  and  before  judgment  entered,  the  defendant  or 
one  of  them  died.  His  Honor  refused  plaintiff'  motion  for 
judgment  on  the  ground  that  the  personal  representative 
of  the  deceased  was  a  necessary  party.  In  this  there  was 
error.  A  judgment  is  the  legal  conclusion  upon  facts  found 
or  admitted  by  the  parties  in  the  course  of  the  actioUi  to 
which  the  party  (plaintiff  in  this  instance)  is  entitled  as  a 
matter  of  course  b»  soon  as  the  facts  are  so  established. 
This  is  the  rule  of  the  common  law,  and  we  have  found  no 
statute  enacting  otherwise.  2  Tidd's  Practice,  932 ;  2 
Daniel's  Ch.  Pr.,  1017 ;  Davies  v.  Davies,  9  Vesey,  461 ; 
Campbell  v.  Mesier^  4  Johns.,  341. 

If  after  verdict  the  Court  should  take  time  to  consider, 
as  for  argument,  or  on  a  motion  in  arrest,  or  for  a  new 
trial,  &c.,  and  meanwhile  the  party  died,  judgment  will  be 
entered  in  vacation,  or  at  a  subsequent  term,  nunc  pro  iunc^ 
If  this  were  not  allowed,  then  a  party  would  be  prejudiced 
And  possibly  damaged  by  the  act  of  the  Court.  If  by  con- 
sent of  parties,  judgment  is  not  entered  but  is  delayed  for  a 
reasonable  cause,  the  same  rule  would  be  applied  if  invoked 
within  a  reasonable  time.  It  can  work  no  harm  to  the 
interested  parties  as  it  would  not  affect  any  payments,  or 
other  cause  of  discharge  arising  after  the  time  when  the 
verdict  was  rendered.  This  must  be  the  rule  between  the 
parties  and  their  representatives.  The  question  as  to  the 
effect  of  judgments  entered  in  this  way  upon  purchasers  or 
other  third  parties  is  not  presented  in  the  record  or  con- 
^dered  by  this  Court. 

Error.  Reversed. 
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MONBOE  V.  WHTTTBD. 


W.  C.  MONROE,  Adm'r,  v.  T.  S.  WHITTED,  Adm'r. 
Irregular  Judgment— Motion  to  Set  Aside. 

On  a  motion  to  set  aside  a  judgment,  where  it  appeared  that  the  origi- 
nal  summons  was  not  signed  ;  that  no  pleadings  were  filed  and  no 
evidence  of  debt  exhibited  ;  that  no  jury  were  empanneled  and  no 
issue  tried  at  the  term  when  judgment  was  taken  ;  that  the  entries 
upon  the  summons  docket  and  minute  docket  conflicted,  and  no 
attorney  was  marked  for  defendant ;  It  was  held,  that  the  judgment 
was  irregular  and  should  be  set  aside,  although  there  was  no  allega- 
tion  of  fraud  and  although  the  motion  was  not  made  within  one 
year. 

iMdbryv.  Erwin,  78  N.  C.  46 ;  Cowles  v.  Hayes,  69  N.  C.  406  ;  Keaion 
V.  Banks,  10  Ire.  381,  cited  and  approved.) 

Motion,  to  set  aside  a  Judgment,  heard  at  Spring  Term, 
1878,  of  Bladen  Superior  Court,  before  Eure,  J. 

The  case  states :  The  plaintiff  had  served  a  notice  on  the 
defendant  to  make  him  a  party  to  a  certain  judgment  for 
$600  obtained  at  Spring  Term.  1874,  in  favor  of  plaintiff's 
intestate.  The  defendant  answered  the  notice  alleging  that 
the  judgment  was  irregular  and  asked  that  it  be  set  aside. 
The  summons  in  the-original  action  was  not  signed  by  the 
clerk  or  any  other  person,  and  it  was  endorsed  *' service 
accepted."  No  complaint,  answer,  bond,  account,  or  other 
evidence  of  debt  is  among  the  papers  as  constituting  a  part 
of  the  judgment  roll.  No  jury  were  impannelled  and  no 
issue  tried  in  said  action  at  the  term  when  the  judgment 
was  had.  The  following  entries  in  the  case  appear  on  the 
summons  docket  of  said  term, — "  complaint  filed,"  "  this- 
en  try  by  the  clerk,"  "answer,  no  assets,"  * 'judgment  ac- 
cording to  specialty  filed."  The  clerk  testified  that  the  en- 
try "  complaint  filed  "  was  in  his  handwriting,  but  did  not 
recollect  whether  he  saw  the  complaint,  and  did  not  know 
in  whose  handwriting  the  other  entries  wet'e,  except  "  spe- 
cialty filed,"  but  did  not  recollect  having  seen  the  evidence- 
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of  debt.  The  minute  docket  at  said  term  shows  tbe  follow- 
ing,— **  complaint  filed,  judgment  by  consent  accordiug  to 
complaint"  which  was  made  by  the  clerk,  who  testified 
that  the  plaintiff's  attorney  had  told  him  since  the  rendition 
of  the  judgment,  that  it  was  for  services  rendered,  &c.  The 
name  of  no  attorney  was  marked  on  the  docket  for  defen- 
dant. There  was  no  allegation  or  proof  that  the  judgment 
was  obtained  by  fraud.  Upon  these  facts  His  Honor  re- 
fused the  motion,  and  the  defendant  appealed. 

M(8sr8.  C.  C.  Lyoriy  and  J.    W.  Hinsdale^  for  plaintiff. 
Mr.  1\  H.  SvUon,  for  defendant. 

Bynum,  J.  Admit  that  the  defendant  was  in  Court,  be- 
oause  he  confessed  service  of  an  irregular  summons.  He 
^as  summoned  to  answer  the  complaint  of  the  plaintiff 
with  a  notice  that  if  he  failed  to  answer,  the  plaintiff  would 
itpply  at  the  appearance  term  for  the  relief  demanded  in  the 
complaint.  We  are  satisfied  that  no  complaint  was  ever 
filed.  As  the  summons  stated  no  cause  of  action  and  no 
complaint  was  filed,  there  was  nothing  before  the  Ck>urt  or 
on  the  record,  upon  which  the  Court  could  grant  a  judgment 
against  the  defendant  for  $600.  It  was  a  judgment  without 
allegation,  pleadings,  or  proof.  There  was  no  appearance 
by  the  defendant,  in  person,  or  by  attorney ;  no  jury  was 
impannelled,  and  no  bond,  account,  or  claim  exhibited. 
The  appearance  docket  conflicts  with  the  minute  docket, — 
one  showing  a  judgment  by  default,  the  other^  a  judgment 
by  consent, — the  consent  of  whom  ?  for  the  record  does  not 
show  any  appearance  by  the  defendant.  We  are  satisfied 
from  the  evidence  of  the  clerk  that  no  pleadings  were  ac- 
tually filed,  and  that  the  entries  on  the  docket  were  made 
by  or  under  the  direction  of  the  plaintiff,  and  that  in  point 
of  fact  no  judgment  was  ever  rendered  by  the  knowledge 
or  sanction  of  the  Judge  presiding.    It  was  irregular  add 
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ought  to  be  set  aside.  It  is  not  a  case  falling  nnder  §  188 
of  the  Code,  where  the  motion  must  be  made  in  one  ye^c 
from  the  rendition  of  the  judgment  An  irregular  judg- 
ment may  be  set  aside  at  any  time.  Habry  v.  Mnoin,  78  N. 
C,  46 ;  Cowles  v.  JIaye5,  69  N.  C,  406 ;  Keaton  v.  Banks,  10 
Ire.,  381.  • 

The  motion  should  have  been  granted,  and  the  parties 
allowed  to  plead. 

Error.  Reversed. 


THOMAS  J.  JONES  v.  GEORGE  W.  SWEPSON. 
Motion  to  Vacate  Judgment— Practiee. 

Upon  a  laotioii  to  vacate  a  judgment,  it  ia  the  daty  of  tlie  Go«rt  below 
to  find  the  focta  upon  which  its  judgmemt  is  grounded,  and  on  i^ 
peal  to  this  Court  to  set  them  forth  upon  the  record. 

(OkW^*  White,  a  a  Go.,  SS  N.  G.  801 ;  BweU  v.  WeiOi^  lb.  428 ; 
Hudffins  v.  White,  65  N.  0.  898,  cited  and  approved.) 

MoTioK  by  defendant  to  vacate  a  judgment  under  C.  C.  P. 
§  133,  heard  at  Spring  Term,  1878,  of  Cumberland  Superior 
Court,  before  Moore,  J*. 

Tlie  motion  was  allowed  and  the  plaintiff  appealed. 

Mr.  J.  W.  mnsdalej  for  plaintiff- 

Messrs.  Merrimonj  Fuller  ^  Ashe,  for  defendant 

Bynum,  J.  This  is  an  application  to  the  Judge  below  to 
vacate  a  judgment  under  C.  C.  P.  §  133  for  excusable  neg^ 
lect.  As  the  affidavit  of  the  defendant  is  contradicted  in 
some  material  particulars  by  the  affidavit  of  the  plaintilE^ 
it  was  the  duty  of  the  Judge  to  find  and  set  forth  upon  the 
record  the  facts  upon  which  he  grounded  his  judgment. 
Whether  a  given  state  of  facts  constitutes  excusable  neglect 
is  a  question  of  law.    This  Court  has  no  jurisdiction  to  find 
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the  facta  from  the  testimony  contained  in  the  affidavits 
when  they  are  conflicting.  Tliat  is  the  peculiar  province  of 
the  Court  bdow.  This  is  as  well  settled  as  any  proposition 
can  be,  by  many  conoorring  decisicms  of  this  Court  Clegg 
y.  White  Soap  StimCo.^  66  N.  a,  891;  JBudginsy.  White,65 
N.C.393;  FiweUy.  Wii(ft^ 66  N- G.  428. 
Error.  Eeversed. 


♦  HYMANS  Ar  DANCY  v.  ALANSON  CAPEHART. 

M&tion  to  9et  oiide  Judgnunlr-EifeuuMe  Neglect. 

Where  &  defendant  ia  a  cItU  tdion  wrote  to  his  regular  attorney  who 
Uyed  in  Northampton  county,  and  notified  him  that  he  was  sum- 
moned to  appear  at  FaU  Term,  1876,  of  Wayne  Superior  Court,  but 
did  not  request  him  to  attend  to  the  ease  and  took  no  further  notice 
of  it  himself ;  1^  attorney  did  not  attend  tiie  Courts  in  Wayne  or 
reply  to  defendant's  lettoev  but  overlooked  the  matter ;  and  jodc- 
ment  by  default  was  regularly  entered^  of  which  the  defendant  had 
actual  notice  in  January,  1877 ; 

ItvHuhMf  that  he  was  not  entltlisd  on  a  motion  made  in  December, 
1877,  to  haye  the  judgment  se^  aside  on  the  ground  of  surpnse,  in- 
adyertence  or  eTcmahle  neglect  ui^der  C*  C^  P«  §  188. 

(G^fisly.  Fantofi,  6SN.  a  70;  Bwrker^SteMyt  lb.  009,  cited,  distin** 
guished  and  ^>proyedO 

Motion  to  set  aside  a  judgment  heard  at  Chambers,  before 
Seymour  f  J. 

The  facts  appear  ia  the  opinion.  His  Honor  refused  the 
motion  and  the  defendant  appealed. 

Messrs.  G.  M.  and  A.  K.  Smedes^  for  plaintifiEs. 
Messrs.  W.  7.  Dorich  ^  Son,  for  defendant. 

Faikcloth,  J.    Motion  to  set  aside  a  judgment  on  the 


^  Smith  C.  J.  did  not  sit  on  the  hearing  of  this  case. 
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grouud  of ''  mistake  iDadvertence,  surprise  or  excusable  neg- 
lect ''  under  C.  0.  P.,  §  133.  His  Honor  finds  these  facts : 
Summons  returnable  to  Fall  Term,  1876,  of  Wayne  Superior 
Oourt  when  judgment  by  default  was  regularly  entered. 
Defendant  had  actual  notice  thereof  in  January,  1877,  and 
made  his  motion  to  set  it  aside  in  December,  1877.  Defen- 
dant wrote  a  letter  to  his  regular  attorney  in  Northampton 
county,  who  did  not  practice  in  Wayne  county,  informing 
him  of  the  action  but  did  not  request  him  to  defend  it  or 
send  him  a  retainer.  The  defendant  received  no  reply  to 
this  letter  and  took  no  further  steps  in  regard  to  the  action. 
The  attorney  in  question  received  the  letter  but  overlooked 
the  matter  and  no  defence  was  made  Upon  these  facts 
His  Honor  held  that  they  did  not  present  a  case  of  sur- 
prise, inadvertence  or  excusable  neglect,  and  in  this  opinion 
we  concur.  The  defendant  did  not  attend  Court  himself 
or  write  to  an  attorney  of  the  Court  in  which  the  action 
was,  or  even  ascertain  that  his  letter  was  received  or  that 
his  regular  attorney  would  undertake  to  attend  to  the  case. 
This  was  not  such  attention  as  men  of  ordinary  prudence 
usually  give  to  important  business. 

In  Grriel  v.  Vemon,  65  N.  C,  76,  the  motion  to  set  aside 
was  allowed  on  the  ground  that  the  defendant  had  actually 
employed  an  attorney,  and  his  failure  to  plead  was  a  sur- 
prise to  his  client,  who  had  done  all  that  could  be  reason- 
ably required  of  him. 

The  case  of  Burke  v.  Stokdyy  65  N,  C,  569,  is  very  much 
like,  and  governs  the  present  case.  There,  an  attorney  was 
not  employed  and  therein  differs  from  the  case  above  cited, 
but  a  letter  merely  was  sent  and  it  did  not  appear  whether 
it  was  received  or  not. 

The  burden  of  showing  proper  grounds  for  relief  is 
always  on  the  party  seeking  to  vacate  the  judgment 

No  error.  Judgment  afiirmed. 
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♦WILLIAM  GRANT,  Adm'r,  v.  S.  E.  BURQWYN  and  another. 

Attachment— Suffideney  of  Affidavit^Service  hy  Publication. 

Where,  in  a  proceeding  by  attachment,  it  appears  from  the  whole 
record,  that  the  proyisions  of  the  statute  have  been  substantially 
complied  with,  the  action  will  not  be  dismissed  or  the  attachment 
dissolved. 

Motion  to  dismiss  the  action  heard  at  Spring  Term,  1878^ 
of  NoRTHAMPON  Superior  Court,  before  Seymour j  J. 

The  plaintiff  as  administrator  with  the  will  annexed  of 
Edmund  Jacobs,  deceased,  brought  this  action  fora  money- 
demand,  and  the  defendants  moved  to  dismiss  upon  the 
ground  that  the  summons  which  issued  June  18th,  1877^ 
returnable  to  Fall  Term  of  said  Court,  was  not  served,  and. 
no  alias  was  issued.  His  Honor  found  as  a  fact  from  the 
evidence  that  service  had  been  made  by  publication.  The 
defendants  also  moved  to  dissolve  an  attachment  which  had 
theretofore  issued  upon  an  affidavit  made  on  the  18th  of 
June,  18779  in  which  the  plaintiff  stated  that  a  summons 
had  been  issued  and  returned  not  served — defendant  not  to 
be  found,  &g. — ;  that  defendant  was  a  non-resident  but  had 
property  in  this  State^  and  was  indebted  to  plaintiff's  tes- 
tator in  a  certain  amount  for  which  a  cause  of  action  ex- 
ists, &c  His  Honor  refused  the  motion  and  the  defendants 
appealed. 

Messrs.  W:  BagUy^  J.  JB.  Batchdor  and  MvUeifil^  Moore^  for 
plaintiff. 
Messrs.  W.  C.  Bowen  and  T.  N.  Silly  for  defendants. 

Faircloth,  J.  The  defendants  entered  a  special  appear- 
ance and  moved :  (1)  To  dismiss  the  action  because  there 


*3mith  0.  J.  did  not  ait  on  the  hearing  of  this  case. 
38 
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was  no  service  of  the  summons  returnable  to  Fall  Term, 
1877,  and  no  alias  issued.  (2)  To  dissolve  the  attachment 
for  want  of  sufficient  affidavits.  The  attachment  issued 
before  said  Fall  Term.  In  regard  to  the  first  motion  His 
Honor  after  setting  out  the  evidence  finds  as  a  fact,  that 
service  was  had  by  publication,  and  on  examination  of  the 
whole  record  we  think  his  finding  was  correct  and  his  refu- 
sal of  the  motion  is  sustained.  In  regard  to  the  second 
motion  we  are  of  the  same  opinion.  The  affidavit  of  June 
the  18th  is  in  the  very  words  of  the  statute  and  that  must 
be  sufficient.  In  looking  at  the  whole  record  it  appears 
that  the  statute  on  this  subject  has  been  substantially  com- 
plied with. 
No  error.  Affirmed. 


LEWIS  and  LUCY  LaTOUNTAIN  y.  THE  SOUTHERN  UNDER- 
WRITERS' ASSOCIATION. 

Supplemental  Proceedings—Private  Corporation— Parties. 

1.  Proceedings  supplemental  to  execution  lie  against  a  private  corpo- 
ration created  by  a  special  act  of  the  legislature  and  organized  for 
purposes  of  the  private  gain  of  its  share-holders. 

2,  A  creditor  of  such  corporation,  when  the  same  is  insolvent,  is  not 
compelled  to  pursue  the  remedy  provided  in  Bat.  Rev.  oh.  26,  §  22. 
(Whether  the  provisions  of  that  section  are  mandatory  in  regard  to 
corporations  created  under  the  general  law — Qturef) 

8.  Creditors  not  parties  to  a  supplemental  proceeding  are  not  entitled 
to  share  in  any  of  the  benefits  arising  therefrom. 

(Righton  v.  Pruden^  73  N.  C.  61,  cited  and  approved.) 

Motion  b/  defendant  to  dismiss  proceedings  supple- 
mental to  execution,  heard  at  Spring  Term,  1878,  of  Wake 
Superior  Court,  before  Seymour^  J. 

The  plaintiffs  obtained  a  judgment  against  the  defendant 
company  for  $270.30,  and  execution  issued  thereon,  and  was 
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returned  unsatisfied^  and  thereupon  the  plaintiffs  instituted 
supplemental  proceedings,  alleging  that  the  treasurer  and 
managing  agent  of  the  company  bad  choses  in  action  and 
other  property  which  should  be  subjected  to  the  payment  of 
the  judgment.  The  defendant  company  was  formed  and 
organized  under  the  laws  of  this  State,  and  had  its  principal 
place  of  business  in  the  city  of  Raleigh.  Upon  the  hearing 
of  the  motion,  His  Uonor  gave  judgment  in  favor  of  defen- 
dant and  dismissed  the  proceedings,  from  which  the  plain- 
tiffs appealed. 

Messrs.  J  W.  Hinsdale,  and  R.  G.  Lewis,  for  plaintiffs. 
Messrs.   Merrimon^  FuUer  ^  Ashe^  and  i?.  C.  Badger,  for 
defendant. 

Bynum,  J.  The  question  is, — do  proceedings  supplemental 
to  execution  lie  against  private  corporations  created  by 
special  acts  of  the  legislature,  and  organized  for  purposes  of 
th^  private  gain  of  its  shareholders  ? 

It  has  been  the  uniform  course  and  purpose  of  legislation 
in  creating  and  regulating  such  bodies,  to  assimilate  their 
rights  and  liabilities  to  those  of  persons^  and  it  would  be  a 
strange  oversight  if  they  have  not  been  subjected  to  as 
stringent  processes  of  the  law,  to  reach  their  assets  for  the 
satisfaction  of  their  debts.  By  C.  C.  P.,  a  corporation  or 
any  officer  or  member  thereof  may  be  compelled  in  supple- 
mental proceedings  to  answer  whether  such  corporation, 
officer  or  member  thereof  has  any  property  of,  or  is  indebted 
to,  a  judgment  debtor ;  and  it  can  hardly  be  contended  that 
while  such  corporation  or  officer  of  it  is  thus  compellable  to 
disclose  the  effects  and  debts  due  and  owing  to  the  debtors 
of  other  judgment  creditors,  it  is  at  the  same  time  exempt 
from,  in  like  manner,  disclosing  its  property  and  effects  for 
the  benefit  of  its  own  creditors,  and  that  its  debtors  are  ex- 
empt from  accounting  for  what  they  owe  the  corporation 
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for  the  benefit  of  its  creditors.  Supplemental  proceedings 
are  analogous  to,  and  in  fact  in  most  aspects,  a  substitute  for 
the  process  of  garnishment,  where  an  attachment  had  been 
sued  out  under  our  former  system,  prior  to  the  Code.  There, 
proceedings  in  garnishment  could  be  maintained  when  the 
judgment  debtor  was  a  corporation,  and  an  officer  of  the 
company  could  be*  gamisheed  for  money  or  property  in  his 
hands  belonging  or  due  to  the  corporation.  EverdeU  v.  R. 
R.  Co.f  41  Wis.,  395.  There  is  no  diflference  in  this  respect 
between  natural  persons  and  corporations.  Toledo  R.  R.  Co. 
V.  Reynolds,  72  III  487. 

Our  attention  has  been  called  to  chapter  26  of  Battle's 
Revisal,  which  provides  for  the  formation  of  private  corpo- 
rations by  a  general  law,  section  22,  of  which  provides, 
that  on  the  insolvency  of  the  corporation  ascertained  by 
the  return  of  an  execution  against  it,  unsatisfied,  and  the 
filing  of  a  complaint  by  the  judgment  creditor  suggesting 
th6  insolvency  of  such  corporation,  it  may  be  adjudged  to  be 
dissolved  and  suspended,  and  its  effects  applied  pro  rata  to 
the  payment  of  its  debts.  Without  deciding  that  this  sec- 
tion of  the  act  is  mandatory  and  the  only  remedy  for  credi- 
tors of  corporations  organized  under  that  act,  we  do  not 
think  the  creditor  of  a  corporation  created,  not  under  that 
act,  but  by  a  special  act  of  the  legislature  (Laws,  1874-75, 
ch.  92)  is  compelled  to  pursue  that  remedy.  In  RighUm  v. 
Pnideriy  73  N.  C,  61,  this  Court  held  that  those  creditors 
only,  are  entitled  to  the  benefit  of  supplemental  proceedings 
under  the  Code,  who  bring  themselves  within  the  provi- 
sions of  the  statute  by  instituting  such  proceedings.  We  do 
not  think  therefore  that  creditors  of  the  corporation  not 
parties  to  this  proceeding  will  be  entitled  to  participate  with 
the  plaintiffs  in  any  of  the  benefits  or  losses  which  may  re- 
sult from  it 

Error.  Reversed, 
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W.  H.  SHIELDS  and  others  v.  A.  H.  SMITH  and  others. 

Witness— Party  in  Interest. 

Under  %  848,  0.  G.  P.,  a  party  to  an  action  is  a  competent  witness  as 
to  a  transaction  between  himself  and  a  person  at  the  time  of  such 
examination  deceased,  when  the  representative  of  such  deceased 
person  is  not  a  party  to  the  action. 

Civil  Action  tried  at  January  Special  Term,  1878,  of 
Halifax  Superior  Court,  before  Schench.  J. 

His  Honor  overruled  the  objection  to  the  testimony  of  the 
witness  upon  the  facts  set  out  in  the  opinion  of  this  Court. 
Verdict  and  judgment  for  defendants  and  appeal  by 
plaintiffs. 

Mr.  21  N.  mU,  for  plaintiffs. 

Messrs.  Gilliam  ^  Gailiuff  and  Busbee  ^  Btisbeej  for 
defendants. 

Readb,  J.  The  question  being  whether  a  transaction 
between  Hyman  and  Smith  and  Briggs  was  bona  jide^  the 
said  Smith  one  of  the  defendants  was  allowed  to  testify  as  a 
witness  to  a  conversation  between  himself  and  said  Hyman 
as  to  the  very  transaction  while  it  was  in  process  of  arrange- 
ment— the  said  Hyman  being  dead  at  the  time  of  the  trial. 
This  would  be  in  conflict  with  C.  C,  P.,  §  343,  which  pro^ 
vides  that  no  party  to  the  action  *  *  *  shall  be  ex- 
amined in  regard  to  any  transaction  or  communication  be- 
tween such  witness  and  a  person  at  the  time  of  such  exami- 
nation deceased,  where. the  representative  of  such  deceased 
person  is  a  party.  But  here  the  representative  of  Hyman. 
the  deceased  person,  is  not  a  party  and  therefore  the  exclu- 
sion does  not  apply  and  the  testimony  was  competent.  This 
is  the  only  question  of  importance,  because  the  jury  find 
the  transaction  bona  fide. 

No  Error.  Affirmed. 
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RICHARD  TEN'BROECK  v.  WILLIAM  H.  ORCHARD  and  others. 
Pleading—Amendment^Praetice. 

It  is  not  the  province  of  a  Judge  to  order  the  reformation  of  pleadings 
to  remove  defects,  though  upon  application  he  may  permit  it  to  be 
done  ;  Therefore,  where  on  the  trial  of  an  action  the  Court  below 
declared  that  the  defences  were  inconsistent  and  contradictory,  and 
directed  the  defendant  to  elect  on  which  one  he  would  rely  and 
amend  his  answer  accordingly ;  Held,  to  be  error. 

(See  Tankard  v.  Tankard,  ante,  54.) 

Civil  Action  tried  at  July  Special  Term,  1878,  of  Ca- 
barrus Superior  Court,  before  Cox,  J. 

The  plaintiff  in  his  complaint  claims  a  right  to  the  pos- 
session of  a  tract  of  land  known  as  the  Phcenix  gold  mine, 
and  alleges  that  the  defendant  his  tenant  refuses  to  surren- 
der the  premises.  He  further  states  that  the  defendant,  as 
his  tenant  and  agent,  has  for  many  years  managed  the  prop- 
erty, collecting  rents  and  other  profits  and  disposing  of  some 
of  the  materials  used  in  the  business,  and  refuses  to  render 
any  account  thereof.  The  prayer  is  for  a  restitution  of  the 
possession,  an  account  of  the  agency,  and  for  damages. 

The  defendant,  Orchard,  denies  these  charges  and  says 
that  the  Phoenix  gold  mine  company  owned  the  land,  and 
to  carry  on  its  mining  operations  borrowed  money  and 
issued  bonds  to  a  large  amount,  and  to  secure  them  con- 
veyed the  property  by  a  deed  in  trust  to  one  Joseph  Jack- 
son, then  the  secretary  in  New  York,  who  subsequently 
died,  and  James  F.  Stagg  was  substituted  as  trustee  in  his 
stead  ;  that  the  defendant  became  the  owner  of  the  bondd, 
and,  the  company  not  being  prosperous  in  their  business 
or  able  to  provide  for  their  debts,  the  property  was  on  the 
18th  of  May,  1856,  sold  by  the  trustee  and  bought  by  the 
plaintiff  as  agent  of  and  for  the  benefit  of  the  bond  holders 
and  other  creditors,  and  especially  for  the  benefit  of  the 
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defendant ;  that  since  the  Bale  the  plaintiff  has  repeatedly 
promised  to  pay  defendant's  claim,  and  that  his  agent  on 
the  1st  of  July,  1856,  executed  to  him  a  note  for  $1,000^ 
not  in  discharge,  but  as  collateral  security  for  debts,  the 
evidence  of  which  he  had  surrendered  to  the  plaintiff. 

The  defendant  further  alleges  in  his  answer  that  in  March, 
1858,  he  met  the  plaintiff  in  New  York,  and  an  agreement 
was  entered  into  between  them  whereby  the  defendant  was 
to  be  paid  $5,000  for  his  interest,  and  he  was  to  release  to 
the  plaintiff'  all  claim  in  the  property  and  the  company ; 
new  machinery  was  to  be  put  up  by  the  plaintiff  for  the 
more  effectual  working  of  the  mine,  and  the  defendant  was 
to  remain  in  charge  and  manage  the  business  for  a  compen- 
sation of  one  fourth  of  the  earnings ;  and  the  plaintiff  prom- 
ised to  have  a  written  contract  prepared  embodying  all 
these  terms ;  that  a  written  contract  was  prepared  accord- 
ingly, omitting  altogether  the  $5,000  to  be  paid  to  defend- 
ant, and  that  the  defendant  without  reading  the  paper  or 
hearing  it  read,  through  the  false  and  fraudulent  represen- 
tations of  the  plaintiff,  was  induced  to  sign  the  same  ;  that 
as  soon  as  he  made  the  discovery  of  the  fraud,  he  complained 
to  the  plaintiff  who  promised  as  he  did  at  the  execution  of 
the  writing  to  correct  any  departure  from  their  parol  agree- 
ment. 

The  defendant  further  says  that  he  originally  acquired 
possession  of  the  land  as  agent  of  said  company,  and  has 
continued  so  to  act  since  the  sale,  and  is  entitled  to  be  paid 
for  his  services.  The  prayer  is  for  a  decree  to  enforce  the 
trust  under  which  the  plaintiff  holds  the  property,  to  annul 
the  alleged  fraudulent  contract  and  set  up  the  parol  agree- 
ment  preceding  it ;  and  for  a  general  account  and  a  sale  of 
the  property. 

Other  creditors  have  been  made  defendants  also,  and  have 
filed  answers  not  materially  differing  from  that  of  their  co- 
defendant.    The  plaintiff  replies  denying  the  allegations^ 
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and  setting  up  a  defence  under  the  statute  of  limitations. 
The  foregoing  is  a  summary  of  what  is  contained  in  the 
answer  and  sufficient  for  the  proper  understanding  of  the- 
ruling  of  the  CJourt. 

The  cause  coming  on  for  trial,  the  plaintiff  tendered  issues 
for  the  jury  and  the  defendant  proposed  others,  ¥rhen  the 
Judge  remarked  that  he  would  settle  the  issues  after  the- 
evidence  was  heard,  and  to  this  no  objection  wae^  made. 
While  the  trial  was  in  progress,  the  Court  declared  that  the 
defences  were  inconsistent  and  contradictory,  and  the  de- 
fendants must  elect  on  which  one  they  would  rely,  and  the 
answers  would  be  amended  accordingly.  Thereupon  a  juror 
was  withdrawn  and  a  mistrial  ordered,  from  which  ruling 
the  defendants  appealed. 

Messrs.  Wilson  ^  Son^  for  plaintiff. 
Air.   W.  H.  Bailey^  for  defendants. 

Smith,  G.  J.  (After  stating  the  case  as  above.)  Oa  ex- 
amining the  answer  we  do  not  perceive  such  repugnancy  in. 
the  defences  as  seems  to  have  attracted  the  animadversion 
of  the  Court  The  allegations  all  point  to  the  necessity  of 
an  account,  and  the  controverted  facts  are  mostly  if  not 
altogether  connected  with,  and  necessary  to  be  settled  in 
order  to  the  proper  taking  of  the  account  and  the  ascer- 
tainment of  the  equities  involved  in  it.  But  if  such  repug- 
nancy is  to  be  found  in  the  answer,  we  know  of  no  principle 
or  rule  of  law  which  authorizes  an  order  for  its  reformation. 
Pleadings  are  prepared  by  counsel,  and  upon  him  rests^  the 
responsibility  for  imperfections  which  may  render  theuL  un- 
serviceable to  the  client.  It  is  not  the  province  of  the  Judge 
to  order  a  correction  of  errors  or  the  removal  of  defects, 
though  on  application  he  may  permit  this  to  be  done.  But? 
inconsistent  defences  in  an  answer  are  not  obnoxious  to- 
criticism  when  properly  and  distinctly  set  out.    Incompati- 
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ble  pleas  were  admissible  under  our  former  system,  and  a 
defendant  could  deny  the  plaintiff's  claim  and  at  the  same 
time  insist  on  its  being  paid,  or  the  bar  of  the  statute  of 
limitations ;  so  now,  be  may  by  the  express  words  of  the 
statute,  *^  set  forth  by  answer  as  many  defences  and  counter 
claims  as  he  may  have,  whether  they  be  such  as  have  hjere- 
tofore  been  denominated  legal  or  equitable,  or  both."  C.  0. 
P.,  §  102. 

We  presume  the  absence  of  previously  prepared  and  clearly 
defined  issues  introduced  confusion  at  the  trial,  to  remove 
which  the  order  was  inadvertently  made.  There  is  error 
in  the  ruling  of  the  Court,  and  the  cause  is  remanded  to  the 
end  that  further  proceedings  be  had  in  the  Superior  Court 
according  to  law. 

Error.  Judgment  reversed  and  cause  remanded. 


♦JAMES  M.  WHEDBEE,  Ex'r,  v.  JAMES  D.  REDDICK. 

Pleading—  Counter-claim. 

1.  The  assignee  of  a  note  past  due  takes  it  subject  to  all  counter- claims 
in  fayor  of  the  maker  and  against  the  payee  accruing  before  notice 
of  the  assignment. 

2.  Where  a  legatee  borrows  from  executors  the  money  of  their  testa- 
tor and  gives  his  note  for  its  repayment,  he  may  set  up  as  a  counter 
claim  against  such  note,  the  amount  due  him  from  the  estate  of  the 
deceased,  and  is  entitled  to  an  account  to  ascertain  that  amount. 

Civil  Action  tried  at  Spring  Term,  1878,  of  Hertford 
Superior  Court,  before  Henry ^  J. 

The  plaintiff  alleged  that  on  the  16th  of  January,  1874, 
the  defendant  executed  his  promissory  note  under  seal  pay- 
able to  Samuel  Winborn  and  George  Cowper  executors  of 


*  Smith  C.  J.  did  not  sit  on  the  hearing  of  this  case. 
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Abram  Eeddick,  and  upon  the  same  day  the  defendant  and 
his  wife  made  a  mortgage  conveying  certain  lands  to  said 
executors  to  secure  the  payment  of  the  note  on  or  before  the 
Ist  day  of  February,  1876 ;  that  on  the  16th  of  April,  1877, 
said  note  was  assigned  to  the  plaintiff,  and  that  no  part  of 
the  same  has  been  paid.  Judgment  is  demanded  for  the 
amount  of  the  note,  and  a  decree  of  sale  of  the  mortgaged 
premises  to  satisfy  the  same. 

The  defendant  answering  says,  that  the  note  was  given 
for  money  paid  to  him  by  the  executors  of  his  father,  Abram 
Reddick,  and  that  a  large  part  if  not  all  of  it  was  due  him 
as  one  of  the  legatees  under  his  father's  will,  and  that  ac- 
cording to  an  account  filed  by  said  executors  it  was  shown 
that  they  were  indebted  to  the  estate  in  a  considerable  sum ; 
but  since  the  1st  of  August,  1876,  they  have  filed  no  account, 
and  the  defendant  believes  they  have  received  amounts  in 
excess  of  disbursements  since  that  time  ;  and  in  the  ninth 
article  of  his  answer  he  alleged,  **  that  he  is  entitled  under 
said  will  to  one  fourth  of  the  sum  admitted  to  be  due  on 
said  1st  of  August,  and  to  one-third  of  one-fourth  as  heir  of 
his  sister  Emily,  and  one-third  of  the  whole  amount  with 
interest,  which  he  expressly  sets  up  as  a  counter  claim  to 
plaintiff's  demand,"  an'd  asked  that  the  said  executors  be 
made  parties  to  this  action  and  an  account  be  ordered  and 
the  share  of  this  defendant  be  entered  as  a  credit  on  the 
note. 

The  plaintiff  in  his  reply  alleges  that  the  money  for 
which  the  note  was  given  was  loaned  to  defendant  by  said 
executors  with  the  distinct  understanding  that  it  was  to  be 
returned  to  them  if  needed  for  the  purpose  of  administra- 
tion ;  and  demurs  to  article  nine  of  the  answer,  for  that, 
"  the  defendant  has  no  ground  of  action  because  his  alleged 
interest  in  said  estate  is  a  contingent  one,  dependent  on 
the  payment  of  debts  and  preferred  legacies,  and  that  his 
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interest  not  being  now  due  can  not  be  pleaded  as  a  counter 
claim." 

Upon  the  hearing  His  Honor  sustained  the  demurrer 
and  gave  judgment  for  plaintiff,  and  the  defendant  ap- 
pealed. 

Messrs.  Merrimon,  FuUer  ^  Ashe^  for  plaintiff. 
Messrs.  Gilliam  ^  Galling ,  for  defendant. 

Rodman,  J.  As  the  note  was  assigned  to  the  plaintiff 
after  it  became  due,  he  took  it  subject  to  all  counter  claims 
of  the  defendant  which  accrued  to  him  before  notice  of  the 
assignment.  The  note  is  payable  to  Winborn  and  Cowper, 
executors  of  Abram  Reddick,  and  the  money  loaned  to  the 
defendant  is  admitted  to  have  been  a  part  of  the  estate  of 
Abram  Reddick.  It  is  alleged  by  the  defendant  and  denied 
by  the  plaintiff,  that  at  the  making  of  the  note  it  was  ex- 
pressly agreed  in  effect  that  the  defendant  might  offset  it 
by  any  sum  which  might  be  due  him  as  one  of  the  legatees 
of  Abram  Reddick.  Independent  of  any  express  agreement 
to  that  effect,  we  think  that  any  sum  which  upon  the  settle- 
ment of  the  estate  of  Abram  Reddick  shall  be  found  pay- 
able to  the  defendant  will  constitute  an  equitable  counter 
claim.  The  demurrer  to  article  nine  of  defendant's  ans- 
wer is  therefore  overruled.  We  think  that  the  Judge  below 
should  have  directed  an  account  to  betaken  of  the  estate  of 
Abram  Reddick,  and  of  the  dealings  of  his  executors  there- 
with, in  order  to  ascertain  how  much  if  any  thing  is  owing 
to  defendant  from  that  estate.  The  executors  would  be 
proper  parties  to  the  taking  of  this  account,  otherwise  they 
would  not  be  bound  by  it.  We  think  also  that  if  the  exe- 
cutors so  choose,  they  are  entitled  to  have  all  persons  inter- 
ested in  the  estate  made  parties  so  that  all  may  be  bound. 
The  Superior  Court  (in  term)  has  thus  incidentally  jurisdic- 
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tion  to  take  the  administration  account.  Judsrment  re- 
versed and  ease  remanded  to  be  proceeded  in  in  conformity 
to  this  opinion. 

Per  Curiam.  Judgment  accordingly. 


state  on  relation  of  THE  COMMISSIONERS  OF  PENDER  v.  JAMES 
B.  Mcpherson  and  others. 

Pleading—Suit  by  Commissioners. 

A.  complaint  by  the  board  of  oommuisionerB  upon  the  official  bond  of 
a  county  tax  collector,  alleginsc  a  default  of  payment  to  the  county 
treasurer  is  demurrable  if  it  fails  to  set  forlh  directly  and  positively, 
and  not  by  way  of  recital  merely,  that  the  treasurer  improperly  neg- 
lects or  refuses  to  sue* 
((7omV«  of  ^Iftden  v,  Clarke^  73  N.  U.  255,  cited  and  approred.) 

Civil  Action  on  an  official  bond  tried  at  Fall  Terra,  1877, 
of  Pbxdkr  Superiar  Court,  before  Moore,  J. 

The  facts  applicable  to  the  point  decided  by  this  Court 
appear  in  the  opinion.  His  Honor  sustained  the  demurrer 
to  the  complaint  and  the  plaintiff  appealed. 

Messrs.  JEtlio.  Cantwell  and  Bruce  WilliamSj  for  plaintiff. 
Mr.  jD.  i.  Russell,  for  defendants. 

Rodman,  J.  This  action  is  brought  in  the  name  of  the 
State  on  the  relation  of  the  board  of  commissioners  of  Pen- 
der county  against  McPherson  and  his  sureties  upon  a 
bond  given  by  them  upon  his  appointment  as  tax  collector 
forthat  county.  The  breaches  assigned  are  that  Mcl-herson 
collected  sundry  taxes  and  failed  to  pay  the  same  to  the 
county  treasurer  upon  demand  by  him,  and  also  that  he  and 
his  sureties  by  such  failure  became  liable  to  certain  penal- 
ties and   interest  which  they  have  failed  to  pay.    After 
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stating  the  facts  of  which  the  above  is  a  summary,  the 
complaint  proceeds,  *'and  that  the  said  chairman  of  the 
board  of  commissioners  by  virtue  of  hib  and  their  said  office, 
and  upon  the  failure  and  refusal  of  the  county  treasurer  of 
said  county  to  institute  this  suit,  has  and  have  in  conse- 
quence of  that  refusal  and  neglect  of  the  county  treasurer 
the  right  to  institute  this  action  in  the  name  of  the  State  on 
said  official  bond  *  *  *  and  said  action  is  brought  by  the 
present  acting  chairman  of  the  board  of  commissioners  of 
said  county  for  the  recovery  of  the  sum  of  $2,840.48  and  in- 
terest as  aforesaid,  and  the  penalties  aforesaid  as  required 
by  law."    Wherefore  the  plaintiff  demands  judgment,  &c. 

Defendants  demurred  to  the  complaint  and  assigned  for 
cause:  "Ist-That  the  action  can  be  maintained  only  in  the 
name  and  at  the  instance  of  the  county  treasurer  and  not  by 
the  board  of  commissioners."  The  second  cause  assigned 
was  waived  in  this  Court.  The  demurrer  does  not  mean  to 
fiay  as  a  proposition  of  law  (as  it  was  contended  for  the 
plaintiff  that  it  did)  that  in  no  case  can  an  action  on  the  bond 
of  a  tax  collector  be  brought  on  the  relation  of  the  county 
-commissioners,  but  only  that  an  action  so  brought  cannot 
be  maintained  upon  the  facts  set  forth  in  this  complaint. 

The  question  made  by  the  demurrer  is  whether  upon  the 
facts  alleged  in  the  complaint,  the  action  can  be  maintained, 
being  upon  the  relation  of  the  county  commissioners  and  not 
of  the  county  treasurer. 

In  Commissioners  of  Bladen  v.  Clarke,  73  N.  C,  255,  it 
was  held  that  no  action  upon  the  bond  of  a  sheriff  for  a  fail- 
ure to  pay  taxes  could  be  brought  on  the  relation  of  the 
commissioners  except  on  the  failure  or  refusal  of  the  county 
treasurer  to  bring  the  action.    Bat.  Rev.  ch.  102,  §§  89,  41. 

§  93  of  C.  C.  P.  says  the  complaint  shall  contain  :  "  2,  A 
plain  and  concise  statement  of  the  facts  constituting  a  cause 
of  action,"  &c.  That  must  mean  a  statement  of  all  the 
facts  necessary  to  enable  the  plaintiff  to  recover.    By  a 
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*'  plain  *'  statement  we  understand  to  be  meant  a  direct  and 
positive  averment  of  the  fact,  which  does  not  leave  the  ex- 
istence of  the  fact  to  be  inferred  merely  from  the  existence 
of  some  other  fact.  This  constitutes  rules  3  and  5  in  Ste- 
phen on  Pleading  384,  388.  Now  it  seems  to  us  that  the 
complaint  in  this  case  does  not  any  where  directly  aver  as  a 
fact  that  the  county  treasurer  had  failed  or  refused  to  bring 
suit.  It  says  "  that  the  chairman  &c.  upon  the  failure  Ac. 
of  the  county  treasurer,  &c.  has  in  consequence  of  that  re- 
fusal the  right  to  institute  this  action ''  &c.,  which  is  not  the 
statement  of  a  fact  but  of  a  proposition  of  law.  The  com- 
plaint continues, — *'  and  the  action  is  brought  by  the  chair- 
man &c.  as  required  by  law  "  which  also  is  the  statement  of 
a  proposition  of  law ;  or  to  take  the  most  favorable  view  of 
it,  it  is  a  statemet  that  all  the  facts  which  the  law  requires 
to  enable  the  plaintift'  to  recover,  exist,  which  would  cer- 
tainly be  too  general  a  way  of  stating  them.  Perhaps  the 
defect  would  have  been  cured  by  verdict.  But  the  defen- 
dant pointed  out  the  defect  by  his  demurrer  and  the  plaintiff 
by  refusing  to  amend  accepted  the  issue  of  the  sufficiency 
of  his  complaint  in  form.  The  demurrer  must  be  sustained. 
No  error.  Affirmed. 


J.   W.   ALSPAUGH  V.  W.  H.  WINSTEAD  and  another. 

Complaint — Answer—  Verification. 

Where  a  plaintiff  filed  his  complaint  in  an  action  at  the  appearance 
term  with  a  verification  substantially  in  the  form  prescribed  by  C. 
C.  P.  >^  117,  and  the  defendant  filed  an  answer  thereto  without  such 
verification  ;  Held,  that  the  plaintiff  on  motion  was  entitled  to  judg- 
ment, as  for  want  of  an  answer. 

Motion  for  judgment  for  want  of  an  answer,  heard  at 
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Spring  Term,  1878,  of  Forsythe  Superior  Court,  before 
Buxton,  J. 

The  plaintiff  filed  his  complaint  at  the  appearance  term 
with  a  verification  in  the  following  words :  J.  W.  Alspaugh 
being  duly  sworn,  says,  that  the  facts  set  forth  in  the  fore- 
going complaint  of  his  own  knowledge  are  true,  except  as 
to  those  matters  stated  upon  information  and  belief,  and  as 
to  those  matters,  he  believes  it  to  be  true.  (Signed)  J.  W. 
Alspaugh.  Sworn  to  and  subscribed  before  me,  this  15th 
day  of  May,  1878,     (Signed)    0.  S.  Hauser,  C.  S.  C. 

The  defendants  filed  separate  unverified  answers.  At  the 
close  of  the  term,  the  plaintiff  demanded  judgment  upon  his 
complaint,  as  for  want  of  an  answer,which  was  refused  by  the 
CJourt,  on  the  ground  of  the  insufficiency  of  the  plaintiff's 
affidavit,  and  he  appealed. 

Mr.  J.  C.  Buxton,  for  plaintiff. 
Mr.  A.  W,  Jourgee,  for  defendants. 

Smith,  C.  J.  (After  stating  the  case  as  above.)  The  only 
question  before  us  is  as  to  the  form  of  the  verification  to  the 
complaint,  and  its  compliance  with  the  requirements  of  the 
Code: — The  complaint  shall  contain  a  plain  and  concise 
statement  of  the  facts  constituting  a  cause  of  action,  with- 
out unnecessary  repetition,  and  each  material  allegation 
shall  be  distinctly  numbered.  C.  C.  P.,  §  93(2).  The  veri- 
fication must  be  to  the  effect  that  the  same  (the  pleading)  is 
true  to  the  knowledge  of  the  person  making  it,  except  as  to 
those  matters  stated  on  information  and  belief,  and  as  to 
those  matters,  he  believes  it  to  be  true.    Ibid.    §  117. 

These  seem  to  be  the  only  provisions  of  the  Code  applica- 
ble to  the  subject.  The  plaintiff  swears  that  the  facts  set 
out  in  his  complaint,  except,  &c.,  are  true,  that  is,  that  they 
are  truly  stated, — an  expression  equivalent  to  an  averment 
of  the  truth  of  the  complaint  itself.    We  do  not  concur  with 
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the  defendants'  counsel  in  his  criticism  put  upon  the  words 
of  the  statute,  and  in  the  distinction  he  drew  between  a 
statement  of  facts  and  the  facts  themselves.  The  argument 
was  that  facts  are  truths,  and  that  to  say  a  fact  is  true,  is 
but  asserting  that  truth  is  true— a  meaningless  proposition. 
The  form  of  the  verification  in  our  opinion  admits  no  such 
absurd  interpretation  of  its  words,  and  their  fair  and  rea- 
sonable meaning  is  that  the  facts,  as  stated,  are  correctly 
and  truly  stated  ;  and  this  is  all  the  Code  requires.  Besides, 
the  Code  is  not  rigid  in  exacting  strict  compliance  with  its 
very  words.  It  prescribes  the  oath  and  gives  the  formula 
for  it,  but  other  words,  substantially  the  same,  will  do. 
The  Code  only  requires  that  they  should  "  be  to  the  same 
eflfect.'*  We  have  been  referred  to  no  adjudication,  and  we 
presume  none  can  be  found  to  sustain  the  defendants'  excep- 
tion to  the  form  of  expression  used  in  this  case.  In  our 
opinion  the  complaint  was  properly  verified,  and  the  plaintiff 
was  entitled  to  judgment  according  to  his  complaint.  As  it 
is,  final  judgment  will  be  rendered  here  as  it  ought  to  have 
been  rendered  in  the  Court  belov/. 
Per  Curiam.  Judgment  accordingly. 


J.  E.  BOYETT.v.THADDEUSVAUGHAN, 

Pleading — Counter-Claim — Reply. 

1.  Under  C.  C.  P.  §  105,  a  plaintiff  may  not  only  reply  to  a  counter- 
claim, but  may  allege  **  new  matter"  whick  has  no  connection  with 
the  matter  alleged  in  the  complaint  or  the  new  matter  alleged  in 
the  ooanter-claim,  the  only  requirement  being  that  it  shall  not  be 
inconsistent  with  the  complaint. 

2.  The  plaintiff  brought  suit  before  a  Justice  for  9105,  due  by  account ; 
the  defendant  pleaded  a  counter-claim  for  $300,  due  by  note  for  part 
of  the  purchase  money  for  a  tract  of  land  ;  judgment  was  rendered 
for  defendant  from  which  plaintiff  appealed ;  in  the  Superior  Court 
plaintiff  was  permitted  to  reply  to  the  counter-claim,  alleging  an  in« 
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flebtedness  of  defendant  of  |882,  upon  &  parol  contract  to  pay  plain- 
tiff so  much  per  acre  for  what  the  land  should  fall  short  of  its  esti- 
mated quantity  ;  and  plaintiff  obtained  judgment  for  $200,  having 
remitted  the  excess  of  his  claim  abore  that  amount ;  Held,  not  to  be 
error. 

(Smith  C.  J.  and  Bynum  J.  Disserding.) 

Civil  Action  tried  on  appeal  from  a  Justice's  Court,  at 
January  Special  Term,  1878,  of  Halifax  Superior  Court, 
before  Schenck^  J. 

The  plaintiff  in  his  complaint  before  the  Justice  of  the 
Peace  claimed  that  the  defendant  was  indebted  to  him  in 
the  sum  of  $105  for  lumber,  and  the  defendant  denied  the 
debt  and  pleaded  a  counter  claim  due  by  note  from  the 
plaintiff  to  him  for  $200.  The  Justice  gave  judgment  in 
favor  of  defendant  for  $69.13,  the  excess  of  his  counter 
claim,  and  plaintiff  appealed.  When  the  case  came  on  for 
trial  in  the  Superior  Court,  the  defendant  moved  for  judg- 
ment because  there  was  no  replication  denying  the  counter 
claim.  The  Court  refused  the  motion  and  allowed  the 
plaintiff  then  to  put  in  his  replication. 

The  plaintiff's  replication  alleged  that  the  note  was  for 
part  of  the  purchase  money  for  land  sold  and  conveyed  to 
him  by  defendant,  and  that  there  was  a  parol  agreement  at 
the  time  of  sale  that  the  defendant  should  pay  him  four 
dollars  per  acre  for  every  acre  the  land  might  fall  short  of 
its  estimated  quantity  of  four  hmndred  acres,  and  that  the 
deficiency  was  eighty-three  acres,  for  which  at  that  rate  he 
set  up  a  counter  claim.  The  counter  claim  was  denied  by 
defendant. 

Issues  were  submitted  to  the  jury  and  they  found  that 
defendant  did  agree  to  pay  for  the  deficiency  in  the  land, 
and  that  the  deficiency  was  eighty-three  acres  as  alleged  by 
the  plaintiff.  The  land  was  conveyed  to  plaintiff  by  deed  in 
January,  1874,  and  about  a  year  thereafter  reconveyed  by 
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him  to  defendant  to  secure  the  said  note  and  other  debts  he 
owed  the  defendant.  The  defendant  moved  for  judgment 
notwithstanding  the  verdict  which  the  Court  denied  and 
caused  the  following  entry  to  be  made :  "  Upon  suggestion 
of  a  diminution  of  the  record  as  shown  by  the  transcript  of 
the  Justice,  the  plaintiff  is  permittcil  by  the  Court  to  file 
his  replication  and  counter  claim  to  the  answer  and  counter 
claim  of  the  defendant,  and  the  transcript  is  ordered  to  be 
Amended  accordingly."  The  plaintiff  was  also  allowed  to 
remit  ^7,06  of  his  claim  on  account  of  the  deficiency  in  the 
land,  to  which  defendant  excepted,  and  thereupon  judgment 
was  rendered  for  plaintiff  against  defendant  for  $200  and 
interest  from  the  21st  of  Jaimary,  1878,  and  costs,  and  the 
defendant  appealed. 

Messrs.  MuUen  ^  Moore,  for  plaintiff. 
Mr.  T.  N.  Hill,  for  defendant. 

Rbade,  J.  The  question  is  as  to  what  defence  a  plaintiff 
may  make  to  a  counter  claim  on  the  part  of  the  defendant 
C.  C.  P,,  §  105  provides  that  **when  the  answer  contains 
new  matter  constituting  a  counter  claim  the  plaintiff  may 

*  *  *  reply  to  such  new  matter,  *  *  *  and  he  may  allege 

*  *  *  any  new  matter  not  inconsistent  with  the  complaint 
constituting  a  defence  to  such  new  matter  in  the  answer.*' 

It  is  insisted  that  the  plaintiff  can  not  allege  new  matter 
to  tLe  counter  claim,  but  is  confined  to  a  reply  to  the  coun- 
ter claim,  or  by  denying  it  altogether,  or  by  confessing  and 
avoiding  it.  That  is  error  however  and  grows  probably  out 
of  considering  that  §  101  governs  it.  But  §  101  relates  only 
to  the  an»wer.  §  105  which  relates  to  the  reply  governs  it, 
and  provides  expressly  that  the  plaintiff  may  not  only  reply 
to  the  defendant's  counter  claim  but  may  allege  "new 
matter'  which  has  no  connection  with  the  matter  alleged  in 
the  complaint,  or  the. new  matter  alleged  in  the  answer,  the 
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only  restriction  being  that  it  shall  not  be  inconsistent  with 
the  complaint, — **auy  new  matter  not  inconsistent  with  the 
complaint  constituting  a  defence  to  such  new  matter  in  the 
answer." 

It  is  not  necessary  that  we  should  give  a  reason  for  this^ 
because  a  statute  is  arbitrary  and  is  good  without  a  reason ; 
but  it  would  be  inconvenient  and  unjust  if  it  were  other- 
wise. Before  C,  C.  P.  a  defendant  could  plead  a  set  ofif  to 
plaintiff's  claim  and  defeat  the  plaintiff's  recovering  in 
whole  or  in  part  as  the  case  might  be,  but  the  defendant 
could  not  recover  his  set  off  and  have  judgment  against  the 
plaintiff;  but  under  C.  C.  P.  he  may  not  only  defeat  the 
plaintiff,  but  have  judgment  against  the  plaintiff  for  the  ex- 
cess of  his  counter  claim.  And  it  would  be  manifestly  un- 
just to  deprive  the  plaintiff  of  a  defence  to  the  counter  claim 
which  is  set  up  not  only  to  defeat  his  action  but  to  subject 
him  to  a  judgment  upon  the  counter  claim. 

In  our  case  the  plaintiff  claims  a  lumber  bill  against  the 
defendant.  Very  well,  says  the  defendant,  I  owe  it,  but  you 
owe  me  a  balance'  for  a  tract  of  land  you  bought  of  me. 
Very  well,  says  the  plaintiff,  I  owe  it,  but  you  owe  me  on 
account  of  that  same  land  transaction.  It  was  certainly  con- 
templated by  the  C.  C.  P.  that  all  these  matters  might  be 
settled  in  the  same  suit. 

We  do  not  think  that  there  is  any  force  in  the  defendant's 
objection  that  the  plaintiff  can  not  prove  his  new  matter  by 
parol^  because  he  does  not  seek  by  parol  to  contradict  the 
written  contract  about  the  land.  The  contract  by  parol 
which  he  sets  up  is  consistent  with  the  written  contract  and 
is  outside  of  it.    Judgment  affirmed  and  judgment  here. 

Smith,  C.  J.,  Dissenting. — In  my  opinion  there  was  error 
in  permitting  the  plaintiff  to  put  in  his  replication  and  in 
the  judgment  which  was  rendered : — 

A  set  off  is  but  a  defence  to  the  action,  and  its  office  is  to 
make  an  appropriation  of  money  which  the  plaintiff  owes 
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the  defendant  to  the  discharge  in  whole  or  in  part  of  the  de- 
mand asserted  in  the  suit.  It  can  go  no  further  than  to 
defeat  the  action.  It  differs  from  a  counter  claim  only  in 
the  disposition  made  of  the  excess,  if  there  be  an  excess,  of 
the  counter  claim  over  the  sum  due  the  plaintiff,  and  in 
allowing  the  defendant  to  have  judgment  for  such  excess. 
They  are  essentially  alike  in  the  rules  of  pleading  which  are 
applicable  to  them.  I  think  it  clear  from  the  authorities 
and  upon  sound  reasoning  that  the  defendant  alone  can  set 
up  the  defence.  Some  of  them  will  be  referred  to.  In 
Ulrich  V.  Berger^  4  Watts  &  Sergt.  (Penn.)  19,  the  Court  thus 
lays  down  the  doctrine :  Set  off  is  a  creature  of  positive  law 
and  exists  only  when  it  is  allowed  by  law.  Our  act  allowe 
it  only  in  favor  of  the  defendant,  and  there  consequently  can 
not  be  such  a  thing  as  a  set  off  against  a  set  off.  A  law  suit 
might  become  very  inconveniently  complicated  were  it  other- 
wise, as  the  contest  might  in  the  end  be  shifted  from  the 
original  ground  and  the  plaintiff  recover  a  different  and  greater 
demand  than  the  one  laid  in  the  declaration.  The  same 
doctrine  was  declared  in  Oable  v.  Perry^  13  Penn.  181.  So 
in  Hall  v.  Cook,  1  Ala.  629,  the  Court  say  :  Where  a  defen- 
dant proves  a  set  off  to  a  greater  amount  than  the  demand 
sued  on,  the  statute  of  set  off  will  not  allow  the  plaintiff  to 
rebut  the  defendant's  proof  by  showing  that  the  latter  is  in- 
debted to  him  in  a  large  sum  which  is  not  in  suit.  The 
plaintiff  is  permitted  to  show  that  the  set  off  is  not  admis- 
sible or  that  it  is  a  debt  which  he  is  not  bound  by  the  law 
to  pay,  but  beyond  this  he  can  not  go,  in  his  replication  or 
proof ;— citing  3  Starkie  Ev.  1317.  And  this  is  affirmed  in 
the  subsequent  case  of  HvdxoeU  v.  Scott^  2  Ala.  669.  The 
rule  as  collected  from  the  adjudged  cases  is  thus  laid  down  by 
a  recent  writer  on  the  Jaw  of  set  off:  The  plaintiff  can  not 
avail  himself  of  a  set  off  against  a  set  off,  but  is  restricted 
to  showing  that  the  set  off  is  inadmissible,  or  is  a  debt  which 
he  is  not  bound  to  pay.    Waterman  on  Set  Off  §  595. 
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The  force  of  the  reasoning  can  not  be  successfuUy  resisted. 
It  is  obvious  that  if  the  plaintiff  could  reply  a  set  off,  then 
equally  could  the  defendant  set  up  a  defence  to  the  new 
claim,  and  the  pleading  instead  of  tending  to  a  single  issue 
might  expand  and  branch  out  into  numerous  issues.  In  the 
present  case,  instead  of  trying  two  actions,  which  the  plea 
of  set  off  itself  involves,  there  were  three  tried  ;  and  there 
might  have  been  an  indefinite  number  upon  the  principle 
that  permitted  the  third.  When  the  plaintiff  brings  his 
suit  upon  any  particular  demand,  he  makes  his  election,  and, 
unless  under  our  liberal  system  of  amendment,  can  not  en- 
force in  that  action  any  other. 

The  new  system  of  pleading  and  practice  has  not  changed 
the  rule.  The  counter  claim  defined  in  the  Code  is  a  defence 
which  the  defendant  and  no  one  else  can  set  up.  It  declares 
that  the  answer  of  the  defendant  must  contain  a  general  or 
specific  denial  &c,  or  "  a  statement  of  any  new  matter  con- 
stituting a  defence  or  counter  claim  in  ordinary  and  concise 
language  without  repetition.''  §  100.  And  the  counter  claim 
itself  is  described  in  the  next  section, — "  it  must  be  one  ex- 
isting in  favor  of  a  defendant  and  against  a  plaintiff*  between 
whom  a  several  judgment  might  be  had  in  the  action.''  No 
other  replication  is  required  of  plaintiff  than  to  controvert 
the  counter  claim  or  to  defend  himself  against  it.     §  105. 

In  WiUiams  v.  Jones^  1  Bush.  627,  the  very  point  now 
under  discussion  was  decided  in  Kentucky.  **  It  is  also  in- 
sisted," say  the  Court,  "that  under  the  pleadings  and  proofs, 
the  account  exhibited  with  the  plaintift''s  reply  should  not 
have  been  allowed  to  extinguish  or  discharge  so  much  of  the 
debt  pleaded  as  a  set  off  by  the  appellant  Davis ;  but  although 
the  account  is  not  and  could  not  have  been  pleaded  in  reply  as 
a  set  o/f,  because  as  suggested  a  reply  is  restricted  by  the 
Civil  Code  §  188  to  statements  constituting  a  defence  to  the 
set  off  or  counter  claim  of  the  defendant,  it  was  proper  to 
suggest  in  the  reply  as  a  defence  to  the  set  off  of  Davis,  that 
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the  goods  for  which  he  claims  were  sold  and  delivered  in 
payment  of  the  appellee*8  account,  and  we  think  the  facts 
proved  authorized  the  presumption  that  such  was  the  case," 
There  is  another  insuperable  objection  to  the  allowance  of 
the  plaintiff's  counter  claim :  In  amount  it  was  for  a  sum  in 
excess  of  a  Justice's  jurisdiction ;  one  or  the  other  of  two 
consequences  follow, — either  the  replication  was  inadmissible, 
or  it  destroyed  the  jurisdiction.  The  plaintiff's  counter 
claim  was  for  $332  and  unless  it  could  have  been  originally 
sued  on  before  a  Justice,  could  not  in  this  way  be  brought 
under  his  jurisd  iction.  That  jurisdiction  is  limited  to  claims 
not  exceeding  $200  and  the  mandates  of  the  constitution  and 
statute  can  not  in  this  or  any  other  way  be  evaded.  The 
condition  of  the  cause  produced  by  the  ruling  of  the  Court 
was  substantially  to  make  the  claim  of  the  plaintiff  $437, 
consisting  of  his  iaccount  for  the  lumber  sold  and  for  defi- 
ciency in  land,  and  that  of  the  defendant's  set  off  of  $200. 
These  respective  claims  are  adjusted  at  their  full  amount, 
and  the  balance  thus  ascertained  reduced  to  the  sum 
of  $200.  It  is  true  the  action  as  originally  instituted 
was  within  the  jurisdiction  of  a  Justice,  but  that  juris- 
diction would  have  been  ousted  by  an  increase  above 
$200  of  the  plaintiff's  claim  through  an  amendment  of  the 
complaint,  and  he  would  have  been  compelled  to  dismiss  the 
suit  This  effect  conclusively  proves  this  want  of  power  to 
make  the  amendment,  or  which  is  the  same  thing,  increase 
the  demand  by  a  new  counter  claim,  and  thus  defeat  an 
action  rightfully  begun.  If  the  plaintiff  asked  this,  it  was 
in  substance  assenting  to  a  nonsuit  or  dismissal,  for  the  Jus- 
tice could  not  allow  the  amendment  and  take  cognizance  of 
the  cause.  The  like  result  must  follow  a  similar  action  of 
the  Court,  because  the  Superior  Court  alone  ha«  jurisdiction 
of  a  cause  brought  before  it  on  appeal  when  the  Justice  him- 
self had  it.  Any  change  which  would  have  defeated  the 
jurisdiction  of  the  Justice,  if  allowed  when  the  cause  was 
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depending  before  him,  will  have  the  same  eflfect,  if  allowed 
in  the  appellate  Court. 

It  is  to  be  further  remarked  that  there  is  a  variance  in 
the  sum  demanded  in  the  complaint  and  that  adjudged  in 
the  Superior  Court.  This  the  rules  of  pleading  and  practice 
do  not  allow,  and  as  the  judgment  would  be  reversed  on  a 
writ  of  error  where  that  mode  of  proceeding  prevails,  it  can 
not  be  sustained  on  our  review  of  it  on  the  appeal.  Singleton 
v.  Kennedy  J  Conf.  Eep.  520. 

I  am  therefore  of  opinion  that  the  Court  erred  in  allowing 
the  plaintiff's  replication  of  a  counter  claim,  and  in  adjudg- 
ing to  the  plaintiff  a  sum  in  excess  of  his  original  demand. 

Bynum,  J.  I  concur  in  the  dissenting  opinion  of  the  Chief 
Justice. 

Per  Curiam.  Judgment  affirmed. 


WILLIAM  A.  MOORE  v.  MOSES  HOBBS  and  ABRAM  T.  BUSH. 
Pleading—Complaint— Demurrer. 

1.  A  complaint  (or  declaration)  which  merely  states  a  conclusion  of 
law,  and  not  the  facts  from  which  that  conclusion  is  derived,  is  de- 
murrable both  at  common  law  and  under  the  C.  C.  P.  ;  Hence,  a 
complaint  which  simply  alleges  that  the  defendant  is  indebted  to 
the  plaiotiff  and  that  the  debt  has  not  been  paid,  is  subject  to  de- 
murrer as  not  stating  a  sufficient  cause  of  action. 

"2.  If  a  declaration  (or  complaint)  in  debt  be  upon  simple  contract,  the 
consideration  must  be  set  forth  with  the  other  facts.  If  it  be  upon 
a  specialty,  the  specialty  must  be  set  forth  and  that  imports  a  con- 
sideration. 

CrviL  Action  tried  at  Spring  Term,  1878,  of  Chowan 
Superior  Court,  before  Furches^  J. 
The  plaintiff  complains : — 
1.  That  the  defendants  are  indebted  to  him  in  the  sum  of 
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$488.70  at  eight  per  cent  interest  per  annum  from  the  1st 
day  of  December,  1875. 

2.  That  no  part  of  said  debt  has  been  paid. 

3.  Therefore  the  plaintiff  demands  judgment  against  the 
defendants  (for  said  sum)  and  costs. 

The  defendants  demur: — 

Because  the  facts  stated  in  said  complaint  are  insufficient 
to  constitute  a  cause  of  action,  in  that,  it  does  not  contain  a 
plain  and  concise  statement  of  the  facts  constituting  the 
plaintifi*'s  cause  of  action. 

The  Court  overruled  the  demurrer  and  offered  to  allow 
the  defendants  to  answer,  which  they  refused  to  do.  There- 
upon judgment  was  rendered  upon  the  complaint  in  favor 
of  the  plaintiff  for  the  sum  demanded,  and  the  defendants 
appealed. 

Messrs.  Mullen  ^  Moore  and  J.  B.  Batchelor,  for  plaintiE 
Messrs.  GiUiam  ^  Gatling^  for  defendants. 

Reade,  J.  "  A  declaration  is  a  specification  in  a  metho- 
dical and  legal  form  of  the  circumstances  which  constitute 
the  plaintiff's  cause  of  action."  1  Chitty,  PI.  240.  Observe, 
that  it  is  not  to  state  that  there  is  a  cause  of  action,  but  the 
**  drcurastances  "  which  constitute  the  cause  of  action.  "  The 
general  requisites  or  qualities  of  a  declaration  are,  *  *  * 
Second,  that  it  contain  a  statement  oiall  the  facts  necessary 
in  point  of  law  to  sustain  the  action,  and  no  more ;  third, 
that  these  circumstances  be  set  forth  with  certainty  and 
truth."  1  Chitty,  PL  244.  Observe  again,  that  ''all  the 
facts  are  to  be  set  forth.  If  a  declaration  in  debt  be  upon 
airfvple  contract^  the  consideration  must  be  set  forth  with  the 
other  facts.  If  it  be  upon  a  specialty^  the  specialty  must  be 
set  forth,  and  that  imports  a  consideration,  Chitty,  PI., 
362,  363.  The  form  of  a  declaration  on  simple  contract  is  as 
follows :    A  B,  the  plaintiff  in  this  suit    *    *    *    corn- 
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plains  of  C  D,  the  defendant,  in  this  suit  *  *  *  for 
that,  whereas  the  defendant  on — was  indebted  to  the  plain- 
tifE  in  $ —  for  the  price  and  value  of  goods  then  sold  and 
delivered  by  the  plaintiff  to  the  defendant  at  his  request,. 
&c.,  or  for  the  price  and  value  of  work  then  done,  &c.,  or 
for  money  lent,  &c.  Arch.  N.  P.,  297.  The  form  of  a  de- 
claration on  specialty  is  as  follows : — ^A  B,  the  plaintiff,  &c., 
complains,  &c.  Whereas,  the  defendant,  &c.,  by  his  cer-^ 
tain  writing  obligatory  sealed  with  his  seal,  and  now  shown 
to  the  Court,  &c.,  acknowledged  himself  to  be  held  and 
firmly  bound  unto  the  plaintiff  in  the  sum  of  $ — ,  Ac, 
Arch.  N.  P.,  304.  A  defect  in  the  declaration  appearing  on 
the  face  of  it  could  be  taken  advantage  of  by  demurrer. 

It  is  plain  therefore  that  under  the  former  mode  of  plead- 
ing, the  declaration  in  this  case  is  fatally  defective.  It 
states  a  cause  of  action^  viz.,  indebtedness:  but  it  states  not 
one  single  "  eircumstance  "  or  ♦*  fact "  constituting  the  cause. 
But  then  it  is  said,  "  that  all  the  forms  of  pleading  hereto- 
fore existing  are  abolished."  C.  C.  P.,  §  91.  True,  but 
still,  all  form  is  not  abolished,  for  the  same  C.  C.  P.,  §§  91^ 
92,  prescribes,  "  that  the  complaint  shall  contain  a  plain 
and  concise  statement  of  the  facts  oonstitatitig  the  cause  of 
action  without  unnecessary  repetition,  and  each  material 
allegation  shall  be  distinctly  numbered.*' 

Observe,  that  in  the  new,  as  in  the  old  form,  thefacU  con- 
stituting the  cause  of  action  must  be  stated,  with  this  addi- 
tion in  the  new  over  the  old,  that  each  material  fact  shall 
be  separately  numbered.  The  object  of  the  declaration  in 
the  old  forms  was  to  inform  the  defendant  fully  as  to  the 
facts,  so  that  he  might  make  his  defence  both  by  the  proper 
pleas  and  by  proofs,  and  that  the  jury  and  the  Court  might 
see  what  they  had  to  try  and  to  decide.  This  was  not  a 
matter  of  mere  form,  butof  substance.  And  there  has  been 
no  relaxation  of  the  requisite  in  the  new  form,  and  no  al- 
teration from  the  old,  except  to  require  the  greater  particu- 
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larity  of  separately  numbering  every  material  fact.  Why 
require  them  to  be  numbered  if  they  are  not  required  to  be 
stated? 

There  is  not  in  this  case  a  single  fact  stated  to  show 
whether  the  complaint  is  on  a  simple  contract  for  goods  sold 
and  delivered,  or  for  work  and  labor,  or  for  money  lent,  or 
for  any  like  matter,  or  whether  it  is  upon  a  bond  or  other 
specialty,  or  whether  it  be  not  for  some  alleged  tort.  The 
fault  in  the  complaint  seems  not  to  have  been  inadvertent, 
for  we  clearly  intimated  it  when  the  case  was  before  us 
heretofore,  77  IT.  C,  65,  and  suggested  an  amendment 
When  the  case  was  before  us  heretofore  it  was  upon  the 
demurrer  of  the  defendants,  that  the  Court  had  no  jurisdic- 
tion because  of  the  non-residence  of  the  parties.  But  the 
fact  not  appearing  upon  the  face  of  the  complaint,  the  de- 
murrer was  overruled  and  judgment  given  below  for  the 
plaintiff.  We  held  that  there  was  no  error  in  overruling 
the  demurrer,  but  that  there  was  error  in  giving  judgment 
for  the  plaintiff,  because  upon  overruling  a  demurrer,  the 
judgment  is  not  for  the  plaintiff,  but  respondeat  ouster.  So  that 
we  sent  the  case  back  with  directions  to  allow  the  defendants 
to  answer,  if  they  would,  and  if  not,  there  would  be  judg- 
ment for  the  plaintiff,  as  for  want  of  an  answer.  But  then 
we  called  attention  to  what  might  be  held  to  be  a  defect  in 
the  complaint  which  had  not  been  pointed  out  by  the  de- 
fendants, but  which  might  nevertheless  prevent  a  judg- 
ment for  the  plaintiff,  viz.,  that  no  facts  sufBcient  to  consti- 
tute a  cause  of  action  were  stated  in  the  complaint,  and  we 
suggested  that  if  so,  it  could  be  remedied  by  an  amend- 
ment, with  leave.  And  now  the  case  is  before  us  upon 
demurrer  to  that  fault  in  the  complaint  which  we  then  sug- 
gested, but  which  was  not  formally  before  us  for  decision. 
In  sustaining  the  demurrer  as  we  now  do,  the  ordinary 
course  would  be  to  reverse  the  judgment  below  which  was 
for  the  plaintiff,  and  give  judgment  here  for  defendants ; 
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but  that  might  work  a  hardship  upon  the  plaintiff,  as  that 
might  defeat  his  right  altogether,  if  he  has  one,  and  as  we 
think  His  Honor  must  have  been  misled  by  what  we  said 
in  the  case  before,  viz.,  that  if  the  defendant  refused  to  ans- 
wer, then  there  would  be  judgment  for  the  plaintiff,  we 
will  not  give  the  defendant  a  judgment  here  now  except  for 
the  costs ;  and  will  remand  the  case  to  the  end  that  the 
plaintiff  may  move  to  amend,  if  so  advised,  and  if  leave  be 
had  and  the  amendment  made,  then  the  case  shall  proceed 
as  if  upon  the  first  filing  of  the  complaint,  with  leave  to  the 
defendants  to  plead  or  demur  as  they  may  be  advised. 
If  the  plaintiff  shall  not  amend,  then  judgment  will  be 
entered  below  fi»r  the  defendants  as  upon  a  demurrer 
sustained. 

Reversed  and  remanded ;  the  plaintiff  to  pay,  and  the 
defendants  to  recover  costs  in  this  Court. 

Per  Curiam.  Judgment  accordingly. 


A.  H.  BOYDEN  v.  ACHENBACH. 
Roads— Presumption  of  Dedication  to  Public  Use. 

1.  The  mere  user  of  a  footpath  or  neighborhood  road,  however  long 
the  time,  will  not  raise  a  presumption  of  its  dedication  to  public 
use,  in  the  absence  of  accompanying  circumstances  (as  if  it  had  an 
overseer,  &c.,)  from  which  such  dedication  might  be  presumed. 

"2.  In  an  action  to  enforce  a  right  of  way,  the  complaint  should  set 
out  Jiow  the  plaintiff  acquired  such  right. 

S.  A  private  action  does  not  lie  for  obstructing  a  pubUc  way  except 
for  a  special  injury  sustained  by  the  plaintiff. 

(State  V.  Johnson^  Phil.  140  ;  State  v.  McDaniel,  8  Jones  284;  Moore  v. 
Hobba,  ante,  535,  cited  and  approved.) 

Civil  Action  tried  at  January  Special  Term,  1878,  of 
Rowan  Superior  Court,  before  Kerr,  J. 
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Tt)e  plaintiff  claimed  that  he  was  entitled  to  a  right  of 
way  and  bad  acquired  an  easement  over  the  land  of  the 
defendant,  and  that  defendant  had  obetructed  the  same. 
The  defendant  in  his  answer  denied  the  plaintiff's  allega* 
tion,  and  insisted  that  if  he  ever  possessed  such  right,  it 
was  lost  by  operation  of  the  statute  of  limitations.  The 
plaintiff  introduced  evidence  tending  to  show  that  he  and 
those  under  whom  he  claimed  had  peaceably  and  of  rights 
and  adversely  to  all  persons  for  forty  years,  so  used  the 
right  of  way.  The  evidence  offered  by  defendant  tended 
to  show  that  he  purchased  the  land  in  the  year  1873,  and 
for  more  than  three  years  before  the  commencement  of  this 
action  had  closed  said  way  and  refused  to  allow  the  plaintiff 
or  any  other  person  to  use  it,  although  the  plaintiff  always 
claimed  the  right  to  do  so.  The  defendant  insisted  that  if 
plaintiff  had  ever  acquired  an  easement,  it  was  barred  by 
the  statute.  Under  the  instructions  of  the  Court,  the  jury 
found  for  the  plaintiff,  and  an  order  was  made  in  accord- 
ance with  the  demand  in  the  complaint,  commanding  the 
defendant  to  remove  the  obstructions,  4;c.  From  this  judg- 
ment the  defendant  appealed. 

Mr.  J.  S.  Henderson,  for  plaintiff. 

Messrs.  J.  McCorkle  and  W.  H,  Bailey^  for  defendant 

Reade,  J.  In  England  there  were  three  kinds  of  public 
ways,  one  called  "  iter "  over  which  the  public  passed  on 
foot;  another  called  ^' actus''  over  which  they  passed  on 
foot  and  on  horseback ;  and  a  third  called  *'t?ia  "  over  which 
they  passed  on  foot  and  on  horseback  and  in  vehicles  with 
wheels.  Siate  v.  Johnson,  Phil.  140.  Coke  Litt.  56,  a,  b,- 
Bacon,  Ab.  In  that  old  and  thickly  populated  country 
where  lands  were  of  great  value,  the  lighls  of  the  public 
and  of  individuals  were  sharply  defined,  and  all  of  theee 
roads  were  important    The  "via"  however  was  most  im- 
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portant  and  by  pre-eminence  was  called  the  highway.  And 
to  the  highway  the  robbery  acts  were  confined. 

Distinguished  from  these  was  the  incorporeal  heredita- 
ment, easement,  or  right  of  way  which  one  acquired  over 
the  land  of  another  in  which  the  public  had  no  interest 
whatever.  This  right  of  way  was  acquired  either  by  pre- 
scription, being  user  for  a  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  or  by  grant.  If  by  grant,  the 
grant  itself  was  the  proof,  or  the  grant  being  lost,  twenty 
years  user  raised  a  presumption  that  it  once  existed.  In 
our  new  country  the  '* highways"  alone  wore  of  much 
public  importance.  These  were  laid  off  and  established 
by  order  of  Court  and  kept  up  at  the  public  charge.  To 
the  highways  were  added  ** cartways''  for  persons  who 
occupied  land  to  which  there  was  no  public  highway. 
These  were  also  laid  off  and  established  by  order  of  Court, 
and  when  established,  they  were  for  public  use  as  well  as 
for  the  use  of  the  individuals  at  whose  instance  they  were 
ordered.  See  Rev.  Code  and  Bat.  Rev.,  title  Roads,  <fec. 
We  have  also  a  late  act  allowing  roads  to  be  laid  off  to 
places  of  public  worship.    Bat.  Rev.,  ch.  104,  §  45. 

We  have  no  other  kinds  of  public  roads  in  this  State. 
The  ''footpaths"-  and  "neighborhood  roads"  have  never 
had  that  importance.  They  are  understood  to  be  ueed  by 
leave,  and  they  are  closed  when  the  owners  of  the  lands 
desire  to  put  them  under  cultivation  or  to  enclose  them. 
Their  use  can  not  be  claimed  by  prescription,  and  a  grant 
will  not  be  presumed  from  any  length  of  user  under  such 
circumstances.  It  is  not  however  intended  to  be  denied 
that  where  the  public  has  used  a  way  as  a  public  road  or 
cartway  just  as  if  it  had  been  laid  off  by  order  of  Court — 
as  if  it  has  had  an  overseer  and  hands  and  been  worked 
and  kept  in  order — for  more  than  tweniy  j^ears,  it  will  be 
presumed  that  it  was  so  hUl  off;  or  that  the  owi.er  of  tlie 
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land  had  dedicated  it  to  the  public ;  but  the  mere  user  of 
footpaths  and  neighborhood  roads  without  such  accompa- 
nying circumstances  will  raise  no  such  presumption  how- 
ever long  the  time.  In  State  v.  McDaniel,  8  Jones,  284,  the 
jury  found  a  special  verdict,  that  the  road  had  been  used 
by  the  neighborhood  for  sixty  years  in  going  to  church,  to 
mill,  and  to  public  highways  on  foot,  on  horseback,  and  in 
vehicles ;  and  yet  it  was  held  not  to  be  a  public  road  which 
it  was  indictable  to  obstruct.  In  this  country  where  land 
can  not  be  cultivated  without  being  enclosed,  it  would  be 
a  burden  which  farmers  could  not  bear,  if  they  had  to  make 
lines  of  every  pathway  which  has  been  used  over  their 
lands  for  twenty  years.  And  the  burden  would  be  scarcely 
less  upon  the  public,  for  every  highway  must  have  an  over- 
seer and  hands  to  work,  and  bridges,  and  be  kept  in  good 
repair,  or  the  public  authorities  are  indictable. 

So  much  has  been  said  because  it  is  uncertain  from  the 
record  what  sort  of  way  or  road  is  contemplated  in  this 
case.  The  complaint  sets  out  that  plaintiff  is  cultivating 
a  tract  of  land  from  which  he  had  a  right  of  way  over  the 
adjoining  lands  to  a  highway.  We  infer  that  he  means 
over  the  defendant's  lauds,  but  he  does  not  say  so.  Nor 
does  he  say  how  he  acquired  the  right.  And  we  have  said 
in  Moore  v.  Hobbs,  ante  535,  that  it  was  not  sufficient  that  the 
complaint  should  state  that  the  defendant  was  indebted  to 
the  plaintiff,  but  that  it  must  state  how  he  was  indebted, — 
the  facts  and  circumstances.  So  here  the  complaint  ought 
to  have  stated  how  he  had  the  right  of  way. — was  it  a  high- 
way ?  or  a  cartway  ?  Or  did  he  claim  by  prescription  ?  or 
by  p^rant?  While  we  would  infer  from  the  complaint  that 
f»robably  the  plaintiff  had  in  his  mind  a  right  of  way,  an 
incorporeal  hereditament,  yet  the  issue  and  verdict  are 
upon  a  totally  different  idea.  The  issue  and  the  only  issue 
was: — ^'Has  the  public  had  the  use  of  the  road  mentioned 
for  forty  years?    Verdict:    "Yes."    That  clearly  indicates 
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not  a  private  way  or  incorporeal  hereditament,  but  a  public 
highway,  or  at  least  a  cart-way.  There  is  certainly  no  find- 
ing to  the  effect  that  the  plaintiff  is  entitled  to  a  private 
way  ;  but  the  most  that  can  be  made  of  it,  is,  that  he  is  en- 
titled as  one  of  the  public  to  a  public  way.  And  for  ob- 
structing a  public  way  he  is  not  entitled  to  a  private  action 
except  for  a  special  injury — as  for  throwing  a  log,  over  which 
he  stumbles,  or  a  pit  into  which  he  falls,  and  is  injured. 
The  answer  fully  denied  the  complaint,  and  both  sides 
offered  evidence.  The  case  states  that  the  plaintiff  offered 
evidence  tending  to  support  his  claim.  And  thereupon 
His  Honor,  instead  of  leaving  the  testimony  to  the  jury,  in- 
structed them  that  (he  plaintiff  was  entitled  to  their  verdict. 
This  of  course  was  error. 

We  can  not  satisfactorily  decide  as  to  the  statute  of  limit- 
ation, because  it  is  uncertain  what  the  action  is  intended  to 
involve.  If  the  right  of  way  is  claimed  as  an  incorporeal 
hereditament,  as  is  probable,  then  six  years  is  the  statute. 
C.  C.  r.  Probably  upon  leave  had,  the  pleadings  may  be 
amended. 

Error.  Venire  de  novo. 


E,  C.  CHABTAIN  v.  NATHAN  COV\^ARD. 
Exeeptions^Considerdtion—Praetiee. 

1.  Where  the  decision  of  aU  questions  both  of  law  and  fact  is  left  to 
the  Judge  below  under  the  provisions  of  C.  C.  P.  §  240,  his  findings 
and  conclusions  will  not  be  reviewed  by  this  Ck>urt,  unless  excep- 
tions appear  to  have  been  aptly  taken,  or  error  is  distinctly  pointed 
out. 

2.  Where  one  agrees  to  take  a  judgment  against  a  third  party  in  satis- 
faction of  a  debt,  all  inquiry  as  to  the  amount  realized  on  such  judg- 
ment  is  irrelevant  in  a  suit  for  the  recovery  of  the  original  debt. 
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Civil  Action  tried  at  Fall  Term,  1877,  of  Jackson  Supe- 
rior Court,  before  Furches,  J. 

By  consent  of  parties  a  jury  trial  was  waived  and  His 
Honor  found  the  following  facts:  In  the  year  1872  or  '73, 
the  plaintiff  agreed  to  sell  defendant  a  tract  of  land  in  Jack- 
son county  for  $2300;  and  in  1872  the  defendant  contracted 
to  sell  to  one  J.  G.  Chastain  and  others  a  tract  of  land  in 
Clay  county,  and  executed  to  them  a  bond  for  title,  they 
paying  part  cash  and  giving  their  notes  for  the  balance  of 
the  purchase  money,  and  upon  failure  to  pay  the  notes,  the 
defendant  recovered  judgment  against  them  at  Fall  Term, 

1874,  of  said  Court  for  the  amount  due  thereon^  and  a  de- 
cree for  the  land  to  be  sold  for  its  payment. 

The  agreement  between  plaintiff  and  defendant  as  afore- 
said was  not  reduced  to  writing  until  the  10th  of  March, 

1875,  and  upon  entering  into  settlement  of  the  balance  due 
the  plaintiff,  the  defendant  having  previously  paid  a  part 
of  the  price,  it  was  ascertained  that  it  was  about  the  same 
jimount  as  that  recovered  in  the  judgment  in  favor  of  de- 
fendant against  said  J.  G-.  Chastain  and  others.  And  there-, 
upon  the  defendant  made  an  assignment  of  said  judgment 
to  the  plaintiff,  and  the  plaintiff  executed  to  him  a  bond 
for  title  to  the  land  in  Jackson  county,  and  from  that  time 
took  control  of  the  judgment  against  said  parties,  and  after 
indulging  them  for  some  time,  he  directed  the  sheriff  of 
Clay  county  to  sell  the  land  for  its  payment,  attended  the 
sale  and  bought  the  land  at  $100,  one  Thomas  Chastain 
being  present  and  forbidding  the  sale  under  a  claim  of  title 
in  himself.  It  was  in  evidence  that  the  land  unincumbered 
was  worth  about  $1,500,  and  that  doubts  as  to  the  title  pre- 
vented it  from  bringing  a  better  price  at  the  sale.  The 
testimony  as  to  the  Value  of  the  land  was  objected  to  by 
plaintiff,  and  the  objection  overruled.  The  plaintiff  now 
^jlaims  title  to  the  land  in  Clay  county. 

Upon  these  facts  it  was  contended  by  the  plaintiff  that 
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the  assignment  of  the  10th  of  March  as  aforesaid,  was  only 
for  the  proceeds  or  what  might  be  recovered  on  said  judg- 
menty  and  insisted  that  the  defendant  owed  him  a  balance 
upon  their  original  contract  and  demanded  judgment  in 
this  action  for  the  same;  but  the  defendant  insisted  that 
the  plaintiff  took  the  assignment  of  the  judgment  in  full 
satisfaction  of  the  balance  due  him  for  the  land  in  Jackson 
county;  and  His'Honor  being  of  opinion  with  defendant 
adjudged  that,  plaintiff  execute  a  deed  to  him  conveying 
the  said  land  in  Jackson  county,  from  which  ruling  the 
plaintiff  appealed. 

Messrs.  Bitsbee  ^  Busbee^  for  plaintiff. 

Mr.  J.  H.  Merrimon^  for  defendant. 

Faircloth,  J.  The  principal  fact  controverted  in  this 
<5a8e  was  the  payment  of  the  balance  of  the  purchase  money 
for  the  land.  That  turned  on  the  inquiry  whether  the  as- 
signment of  the  proceeds  of  a  judgment,  referred  to  in  the 
-case,  was  in  full  satisfaction  of  said  balance.  By  consent 
of  parties  all  issues  were  referred  to  His  Honor,  and  his 
finding  of  fact  was  in  the  affirmative.  Upon  his  finding  of 
facts  the  judgment  of  the  Court  was  that  the  plaintiff  make 
title  by  a  deed  of  conveyance  to  the  defendant.  No  excep- 
tions to  the  admission  of  evidence,  nor  to  the  conduct  of 
the  trial  below,  were  made,  and  we  see  none  that  could  be 
made  here,  and  the  judgment  was  proper  according  to  the 
facts  found.  If  the  allegation  of  the  plaintiff  had  been 
sustained  by  the  finding  of  the  facts  in  regard  to  the  assign- 
ment of  the  proceeds  of  the  judgment,  then  he  would  have 
been  declared  to  hold  the  land  purchased  under  said  judg- 
ment, in  trust  for  the  defendant.  This  position  he  disclaims, 
:and  insists  that  the  land  purchased  belongs  to  him,  which 
is  not  denied  by  the  defendant  As  no  judgment  was  ren- 
dered on  the  counter  claim  below,  we  do  not  consider  it. 
Let  final  judgment  be  entered  here. 

No  Error.  Affirmed. 

35 
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J.  C.  MEEKINS  V.  C.  E.  TATEM. 
Exeeptions  —Praetiee. 

1.  In  order  to  obtain  a  review  by  thia  Court  of  proceedings  in  the  in- 
ferior tribunals,  the  exceptions  taken  in  the  Courts  below  must  be 
distinctly  pointed  out,  together  with  the  facts  upon  which  they  de- 
pend. Thi3  Court  will  not  search  for  error  through  obscure  and  vo- 
luminous records. 

2.  The  only  exceptions  to  this  rule  in  civil  causes  are  where  there  is- 
a  want  of  jurisdiction,  or  where,  upon  the  whole  case,  it  is  apparent 
that  the  plaintiff  is  entitled  to  no  relief. 

Proceeding  instituted  under  Bat.  Rev.  ch.  91,  for  pro- 
<;es8ioning  land,  heard  on  appeal  at  Spring  Term,  1878,  of 
Tyrrfxl  Superior  Court,  before  Furches^  J. 

The  processioner  while  running  one  of  the  lines  was  for- 
bidden by  the  defendant  to  proceed  further,  and  thereupon 
he  desisted  and  made  report  to  the  Probate  Judge.  The- 
Probate  Judge  appointed  five  freeholders  to  appear  with  the 
j)roce83ioner  on  the  premises  and  establish  the  disputed 
boundary.  Tliis  was  done,  report  made  and  confirmed,and 
defendant  apj)ealed  to  the  Superior  Court.  On  the  hearing 
of  the  cause  the  plaintiff  moved  that  the  defendant  be  re- 
quired  to  file  his  exceptions,  which  motion  the  Court  refused^ 
and  then  reversed  the  judgment  of  the  Probate  Judge  and 
remanded  the  case.  From  this  the  plaintiff  appealed  to> 
iliis  Court. 

Messrs,  J.  B.  Batchelor  and  Mullen  ^  Moore,  for  plaintiff- 
No  counsel  for  defendant. 

JSmith,  C.  J.  (After  stating  the  case  as  above.)  The  ap- 
pelant *•  shall  cause  to  be  prepared  a  concise  statement 
ol  the  case,  embodying  the  instructions  of  the  Judge  as 
signed  by  him,  if  there  be  any  exception  thereto,  and  the^ 
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requests  of  the  counsel  for  instructions,  if  there  be  any  ex- 
ception on  account  of  the  granting  or  withholding  thereof, 
and  stating  separately,  in  articles  numbered,  the  errors 
alleged."  C.  C.  P.,  §  301.  Instead  of  this  we  have  a  meagre 
and  unsatisfactory  recapitulation  of  the  several  proceedings 
which  constitute  the  record  itself.  No  exceptions  are  taken, 
no  errors  pointed  out,  and  no  concise  satement  of  facts  to 
enable  us  to  pass  upon  the  correctness  of  the  rulings  of  the 
Judge.  All  that  the  record  discloses  is  the  refusal  of  the 
Court  to  grant  the  plaintiff's  motion,  the  reversal  of  the 
judgment  of  the  Probate  Judge,  and  the  order  remanding 
the  cause.  Why  this  was  done,  and  whether  there  were 
sufficient  grounds  to  warrant  the  order,  do  not  appear.  It 
may  be  that  some  of  the  proceedings  were  not  in  conformi- 
ty to  the  requirements  of  the  act,  as  interpreted  by  him,  to 
give  such  conclusive  effect  in  determining  the  title  to  land. 
We  are  left  to  grope  our  way  through  a  voluminous  record, 
and  examine  each  part  of  it,  and  ascertain  if  every  thing 
was  regularly  and  legally  done.  We  shall  not  enter  upon 
this  task.  The  well  settled  practice  of  this  Court  repeat- 
edly announced  is  to  pass  only  upon  such  exceptions  as 
were  taken  in  the  Court  below,  and  therewith  the  facts  upon 
which  they  depend  must  be  distinctly  presented.  The  only 
exception  in  civil  causes  is  where  there  is  a  want  of  jurisdic- 
tion, or  where  upon  the  whole  case  it  is  apparent  that  the 
plaintiflf  is  entitled  to  no  relief.  We  must  therefore  and  for 
these  reasons  affirm  the  judgment. 
No  error.  Affirmed. 
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ISABELLA  BURNETT  and  othere  v.  THOMAS  W.   NICHOLSON 

and  others. 

Damages— Restraining  Order. 

The  defendant  under  an  injunction  or  restraining  order  can  only  re- 
cover damages  upon  the  dissolution  of  the  one  or  the  vacation  of  the 
other,  by  showing  want  of  probable  cause  for  the  plaintiff 's  action, 
or  malice  in  its  legal  acceptation  as  applicable  to  such  cases. 

iWiUianu  v.  Hunter^  8  Hawks  545;  Kirkham  v^  Coe,  1  Jones  423 ; 
Davis  V.  GuUy,  2  Dev.  &  Bat.  860 ;  Jfalls  v.  MeAffee^  2  Ire.  236,  cited, 
commented  on  and  approved.) 

Motion  by  defendants  heard  at  January  Special  Term, 
1878,  of  Halifax  Superior  Court,  before  Schenck,  J. 

The  material  facts  appear  in  the  opinion.  The  defen- 
dants moved  to  have  the  damages  alleged  to  have  been  sus- 
tained by  them,  by  reason  of  the  issuing  of  a  restraining 
order,  assessed  by  a  jury;  which  motion  was  refused  by 
His  Honbr,  who  held  that  if  they  were  entitled  to  damages, 
their  remedy  was  by  an  action  for  malicious  prosecution 
which  would  not  lie  until  final  judgment  in'this  cause,  from 
which  ruling  the  defendants  appealed. 

Messrs.  Spier  Whitaker  and  J.  B.  Batchelory  for  plaintiflfe. 
Messrs.  Mullen  ^  Moore  and  Walter  Clarke  for  defendants. 

Smith,  0.  J.  The  plaintiffs  were  the  owners  of  a  public 
grist  mill  on  the  waters  of  Fishing  creek  and  brought  their 
action  to  restrain  the  defendants  from  constructing  a  dam 
and  erecting  another  mill  on  the  same  stream  about  eleven 
hundred  yards  below,  on  the  ground  that  the  water  would 
be  ponded  back  and  interfere  with  or  obstruct  the  opera- 
tions of  their  mill  and  that  the  public  health  would  be  also 
endangered.  On  application  to  the  Judge  for  an  injunction 
he  appointed  a  time  and  place,  of  which  notice  was  to  be 
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given  the  defendants  where  he  would  hear  the  motion,  and 
meanwhile  he  issued  a  restraining  order  and  suspended  all 
further  work  on  the  dam.  On  hearing  the  motion  and  nu- 
merous conflicting  aflSdavits  as  to  the  effect  upon  the  plain- 
tiff's mill  of  the  proposed  dam,  the  Judge  refused  the  mo- 
tion, discharged  the  restraining  order,  anddirected  a  refer- 
ence to  the  clerk  to  ascertain  the  injury  done  to  the  defen- 
dants by  the  restraining  order  under  which  they  were 
compelled  to  discontinue  their  work. 

On  appeal  this  ruling  was  afSrmed  in  the  Supreme  Court 
at  January  Term,  1875.  At  Fall  Term,  1876,  the  referee 
made  his  report  ascertaining  the  defendants'  damages  to  be 
seven  hundred  and  eighty  three  dollars.  To  this  exception 
was  made  and  a  jury  trial  demanded  by  plaintiffs.  At  Jan- 
uary Term,  1878,  on  the  defendants'  motion  to  have  their 
damages  arising  from  the  restraining  order  assessed  by  a 
jury,  the  Court  adjudged  that  the  defendants  were  not  en- 
titled to  recover  their  alleged  damages,  at  least  at  this  stage 
of  the  case  and  in  this  mode  of  proceeding,  and  that  they  go 
without  day  and  recover  their  costs. 

To  the  refusal  of  the  Court  to  allow  them  to  proceed  and 
assess  their  damages  before  the  jury,  the  defendants  except 
and  appeal.  This  is  the  only  point  now  before  us  and  we 
are  of  opinion  that  there  is  no  error  in  the  ruling  of  the 
Court. 

When  an  order  granting  an  injunction  is  made,  it  is  nec- 
essary that  the  party  applying  to  the  clerk  to  issue  it  shall 
first  give  a  written  undertaking  with  8u£5cient  sureties  to 
the  effect  that  the  plaintiff  will  pay  to  the  person  enjoined 
such  damages  not  exceeding  a  sum  to  be  specified  "as  he 
may  sustain  by  reason  of  the  injunction,  if  the  Court  shall 
finally  decide  that  the  plaintiff  was  not  entitled  thereto." 
C.  C.  P.,  §  192.  The  Court  may  however  postpone  acting 
upon  the  application  until  the  persons  to  be  affected  can  be 
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heard,  and  in  the  meantime  restrain  the  defendant.  §  193. 
In  the  latter  case  no  such  indemnity  is  required. 

We  are  not  prepared  to  say  that  in  a  proper  case  the  de- 
fendant may  not  seek  redress  for  an  injury  done  by  such 
temporary  restraining  order  as  well  as  by  an  injunction. 
Both  operate  in  the  same  way  and  produce  the  same  results 
in  a  greater  or  less  degree.  The  undertaking  required  by 
the  statute  in  one  case  does  not  impose  any  new  liability 
upon  the  plaintiff^  but  simply  provides  an  additional  secu- 
rity for  that  which  already  exists.  But  in  neither  case  can 
damages  be  recovered  by  a  defendant  for  loss  incurred 
through  an  action  bona  fide  brought  and  prosecuted  by  a 
plaintiff  for  his  relief.  The  right  of  a  defendant  to  sue  does 
not  depend  solely  upon  the  result  of  the  action,  but  upon 
the  want  of  probable  cause  and  of  good  faith  in  its  prose- 
cution. In  thid  respect  actions  in  which  an  injunction  may 
issue  stand  upon  the  same  footing  as  others.  There  can 
not  indeed  beany  action  in  which  inconvenience  and  loss 
are  not  sustained  by  the  defendant,  but  the  penalty  imposed 
on  the  plaintiff  is  only  the  payment  of  the  costs  of  the  suit 
This  will  appear  from  an  examination  of  adjudicated  cases. 

In  Williams  v.  Hunter^  3  Hawks,  545,  the  action  was 
brought  to  recover  damages  for  suing  out  an  attachment 
wrongfully,  and  levying  on  the  plaintiff's  mare,  and  Taylor, 
C.  J.,  said;  "I  can  not  distinguish  the  case  from  an  action 
for  maliciously  holding  a  party  to  bail  or  suing  out  a  writ 
when  nothing  was  due,  in  which  case  the  action  is  malice 
and  want  of  a  probable  cause.  For  although  the  plaintiff 
iii  the  first  action  should  fail  to  recover,  yet  unless  it  was 
brought  with  a  view  to  oppress  the  defendant  owd  with  a 
knowledge  that  he  had  no  sufficient  cause  of  action,  it  will  not 
give  the  injured  party  a  right  to  sue." 

In  Kirkham  v.  Coe^  1  Jones  423,  the  doctrine  in  the  above 
case  is  so  far  modified  as  not  to  require  to  be  shown  the 
element  of  malice,  and  it  is  said,  as  the  attachment  bond  re- 
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quired  is  to  iodemnify  against  wrongfully  suing  out  aa 
attachment,  the  idea  of  malice  as  an  essential  ingredient  of 
the  action  is  negatived.  In  delivering  the  opinion,  Pbar* 
SON,  J.,  thus  states  the  law:  ^' To  maintain  an  action  like 
the  present  it  is  sufScient  to  show  a  want  of  probable  cause. 
To  maintain  an  action  for  slander  it  is  suflBcient  to  show 
malice.  To  maintain  an  action  for  malicious  prosecution 
both  a  want  of  probable  cause  and  malice  must  be  shown.'' 

In  Davis  v.  Gully,  2  Dev.  A.Bat.  360,  the  plaintiffs  brought 
his  action  on  a  bond  given  by  the  defendant  upon  suing 
out  a  writ  to  sequester  certain  slaves  in  the  plaintiffd  hands 
and  failed.  Gaston,  J.  in  the  opinion  says :  "  The  words'  for 
wrongfully  bringing  suit  in  the  Court  of  Equity'  must  be 
interpreted  as  the  analogous  words  in  the  condition  of  an 
attachment  bond,  have  been  interpreted — the  bringing  of 
a  suit  maliciously  and  without  probable  cause,"  and  he  con- 
cluded thus:  '*  The  purpose  of  the  bond  in  the  case  wab  to 
secure  the  plaintiff  against  the  insufficiency  of  the  common 
law  remedy  if  the  complainants  in  the  suit  in  equity  should 
be  unable  to  respond  in  damages." 

So  in  FaUs  v.  McAffee,  2  Ire ,  236 ;  the  action  was  upon  a 
bond  to  indemnify  the  plaintiffs  '^  for  all  damages  they 
might  sustain  by  reason  of  the  wrongful  suing  out  of  an  in- 
junction" by  defendants  tostop  the  working  of  a  gold  mine.  It 
wasproved  that  in  consequence  of  the  injunction  the  working 
of  the  mine  had  been  stopped  for  three  years  and  by  reason 
thereof  the  pits  had  caved  in,  the  ditch  filled  up,  and  the 
work  and  other  implements  injured,  and  that  if  not  res- 
trained the  plaintiff  would  have  made  during  the  interval 
after  deducting  all  expenses  a  profit  of  three  thousand 
four  hundred  dollars  per  annum.  Evidence  was  offered  to 
show  a  want  of  probable  cause  and  malice  in  the  defendant 
which  the  Court  thought  insufficient,  but  the  Court  reserved 
this  question,  allowed  the  jury  to  asses  the  damages,  as  they 
did  at  two  thousand  and  ninety-four  dollars.    The  Judge 
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afterwarda  set  aside  the  verdict  and  ordered  a  nonsuit  from 
which  there  was  an  appeal.  The  Courts  Ruffik,  C.  J.  de- 
livering the  opinion  says :  '^  The  counsel  for  the  plaintiff  has 
not  contended  that  the  Superior  Court  erred  in  its  opinion 
as  to  the  nature  of  this  action^  but  admitted  that  it  can 
ofUy  be  maintained  by  shoioing  a  toantof  probable  cause  for  the 
former  suit  and  also  in  a  Ugal  sense  malice  in  bringing  if/'  He 
then  proceeds:  '^Thus  taking  it  that  the  ingredient  of 
malice  is  absolutely  negatived,  and  the  present  defendants, 
instead  of  having  brought  a  groundless  suit  for  the  purpose 
of  oppressing  the  present  plaintiffs  and  subjecting  them  to 
losses,  appear  only  to  have  honestly  sought  from  the  pre- 
ventive justice  of  the  Court  a  remedy  against  impending 
injury  to  their  rights,  or  supposed  righte,  until  that  right 
could  be  investigated  and  established.  It  has  turned  out 
indeed  that  these  parties  had  not  the  right  they  then  be- 
lieved they  had,  and  that  the  present  plaintiffs  have  sus- 
tained a  heavy  loss  from  the  operation  of  the  process  against 
them.  But  much  as  that  is  to  be  regretted  it  can  not  be 
repaired  in  the  present  action,  as  the  defendants  prosecuted 
that  litigation  from  sound  nK>tives,  just  as  much  so  as  the 
present  plaintiffs  are  now  prosecuting  their  suit." 

The  principle  thus  announced  is  decisive  of  our  case,  for 
surely,  if  the  defendants  were  not  liable  upon  such  a  bond, 
neither  ^an  they  be  when  no  bond  is  given  for  damages^ 
which  it  was  the  very  purpose  of  the  bond  to  secure  when 
the  plaintiffs  were  entitled  to  recover  them.  We  therefore 
affirm  the  judgment. 

No  error.  Affirmed* 
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JOHN  S.  MANIX,  Adm'r,  v.  THOMAS  8.  HOWARD. 

Claim  and  DeHvery—Damages. 

The  title  to  property  seized  under  the  provisional  remedy  of  claim  and 
delivery,  can  not  be  drawn  into  question  upon  an  inquisition  to  as- 
certain the  damage  to  the  defendant  where  the  seizure  was  irreg^ular. 

Inquiry  to  assess  Damages  instituted  at  Spring  Term, 
1878,  of  Craven  Superior  Court,  before  Kerr,  J. 

On  the  10th  of  October,  1874,  Nancy  Folk,  the  intestate 
of  plaintiff  and  trustee  of  S.  A;  Sumett,  issued  a  summons 
to  the  defendant  returnable  to  Tall  Term,  1874,  of  Craven 
Superior  Court,  on  4th  Monday  after  2d  Monday  in  Septem- 
ber. On  the  same  day,  Oct.  10,  the  cestui  que  trust  Burnett 
made  the  affidavit  required  by  C.  C.  P.  §  177  and  obtained 
a  requisition  on  the  sheriff  to  take  four  mules  from  the  de- 
fendant and  deliver  them  to  the  plaintiff,  (§  178)  and  the 
sheriff  thereupon  took  the  mules  and  afterwards  delivered 
them  to  the  plaintiff.  On  said  10th  of  October,  Burnett 
executed  an  undertaking  in  $600  ^'  that  the  plaintiff  shall 
prosecute  this  action,  return  the  said  property  to  the  defen- 
dant if  return  shall  be  adjudged,  and  pay  him  such  sum  a& 
may  for  any  cause  be  recorded  (evidently  meaning  recovered) 
against  the  plaintiff  in  this  action."  On  the  return  of  the 
summons  at  Fall  Term,  1874,  the  defendant  moved  to  dis- 
miss the  action  on  the  ground  that  it  had  been  issued  within 
ten  days  before  the  next  ensuing  term  of  the  Court.  The 
Judge  refused  the  motion  and  the  defendant  appealed  to 
this  Court.  At  January  Term,  1875,-72  N.  C.  527— this 
Court  thought  itself  bound  by  the  act  suspending  the  Code 
(Acts  1870-71,  ch.  40  §  2,  brought  forward  in  Bat.  Rev.  ch. 
18  §  2)  to  dismiss  the  action. 

At  Spring  Term,  1878,  of  Craven  Superior  Court,  "  a  jury 
were  impannelled  to  assess  the  damages  sustained  by  the 
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defendant  by  reason  of  the  wrongful  taking  of  the  said 
mules."  The  defendant  ofiered  evidence  of  the  value  of  the 
mules.  The  plaintiff  offered  to  prove  by  said  Burnett  (the 
cestui  que  trust  of  plaintiff)  that  she  was  the  owner  of  the 
mules  when  the  action  was  begun,  and  after  objection  was 
allowed  to  testify  to  that  effect.  The  Judge  charged  the 
jury  that  if  they  believed  that  the  mules  belonged  to  Burnett^ 
the  defendant  could  recover  only  nominal  damages,  to  which 
instruction  the  defendant  excepted.  The  jury  returned  a 
verdict  for  six  pence  in  favor  of  defendant,  and  the  Judge 
gave  judgment  on  the  undertaking  for  that  sum  and  costs, 
and  the  defendant  appealed. 

No  counsel  in  this  Court  for  plaintiff. 
Messrs.  Green  ^  Stevenson,  for  defendant. 

Rodman,  J.  (After  stating  the  case  as  above.)  The  only 
question  presented  on  this  record  is, — whether  the  plaintiff 
(and  the  nominal  plaintiff  and  his  cestui  que  trust  must  be 
considered  one)  could  legally  be  allowed  to  prove  title  to  the 
mules  notwithstanding  the  action  had  been  dismissed  ? 

A  few  observations  it  seems  to  us  will  suffice  to  show, 
that  the  decision  of  the  Judge  in  favor  of  the  right  of  the 
plaintiff  to  do  so  can  not  be  sustained.  If  notwithstanding 
the  dismissal  of  the  action  for  irregularity  in  the  summons, 
the  plaintiff  can  go  on  and  give  evidence  of  his  title  just  as 
if  the  action  was  still  pending  in  Court  for  his  benefit,  the 
dismissal  was  a  vain  thing  and  without  any  effect.  Such  a 
decision  nullifies  the  act  of  assembly  by  which  in  effect  it 
was  forbidden  to  issue  a  summons  within  ten  days  of  the 
next  ensuing  term  of  tlie  Superior  Court  of  the  county. 
Perhaps  the  act  was  in  this  respect  indiscreet  and  thought- 
less ;  and  it  has  since  been  altered.  Acts  1876,-77,  ch.  85. 
But  no  Court  can  rightiully,  upon  its  opinion  of  the  wis- 
dom of  an  act,  decline  to  obey  it.     When  the  summons  was 
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declared  irregular  and  the  action  dismissed,  the  plaintiff 
was  out  of  Court  as  to  his  power  to  prosecute  his  right.  A 
jury  can  only  try  issues  of  fact  made  by  the  pleadings.  In 
this  case  no  complaint  or  answer  had  been  filed,  and  no 
issue  as  to  the  right  of  property  in  the  mules  had  been  or 
could  be  joined.  The  Judge  in  submitting  that  question  to 
the  jury  submitted  one  not  in  issue,  and  not  pertinent  to 
anything  legally  in  controversy  between  the  parties  in  the 
<x)ndition  of  the  case.  If  the  Judge  was  right  in  submit- 
ting the  question  of  property  to  the  jury,  their  finding 
upon  that  question  in  favor  of  the  plaintiff,  entitled  him  to 
a  verdict  for  damages,  and  to  a  judgment  against  the  de- 
fendant for  the  damages  found  and  costs ;  whereas  under 
the  instructions  of  the  Judge,  the  jury  found  a  verdict  for 
six  pence  damages  in  favor  of  the  defendant,  and  the  Judge 
gave  judgment  in  his  favor  against  the  plaintiff.  The  in- 
consistency of  the  two  rulings  is  evident.  The  result  is 
that  the  plaintiff  is  compelled  to  pay  damages  and  costs  for 
taking  his  own  property  from  the  defendant  by  process  of 
law.  We  think  the  evidence  of  Burnett  was  irrelevant, 
and  therefore  incompetent. 

These  observations  we  think  dispose  of  the  only  question 
presented  in  the  present  stage  of  the  case,  and  with  which 
this  Court  can  now  deal.  When  the  case  shall  again  come 
«p  for  action  in  the  Superior  Court,  other  questions  as  to 
the  proceedings  proper  to  be  taken  will  arise.  But  it  is  not 
our  duty  to  express  any  opinion  on  these  by  anticipation. 
The  judgmejit  is  reversed  and  the  case  remanded  to  be 
proceeded  in  according  to  law. 

Error.  Judgment  reversed  and  case  remanded. 
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H.  T.  BA.HNSEy,  Adm'r  of  O.  A.  KEEHLN,  v.  E.  T.  CLEMMONS. 

Money  Reeeived  to  Another^ $  Use. 

Od  the  trial  below,  it  appeared  that  plaintiff  *8  intestate,  a  postmaster, 
in  June,  1861,  had  in  his  hands  a  certain  sum  of  money  belonging  to 
the  United  States  and  paid  it  to  the  defendant  to  whom  the  United 
States  Qoyemment  was  indebted  for  services  as  mail  carrier,  in  part 
discharge  of  the  debt ;  after  the  war  the  defendant  collected  from 
the  United  States  payment  in  full  for  all  his  services  up  to  June, 
1861,  and  the  plaintiff 's  intestate  was  compelled  to  account  for  and 
pay  to  the  United  States  the  amount  paid  by  him  to  defendant ; 
Held,  that  plaintiff  was  entitled  to  recover. 

Civil  Action  tried  at  Spring  Term,  1878,  of  Forsythb: 
Superior  Court,  before  Buxton^  J. 

The  case  is  suflBciently  stated  by  The  Chief  Justice  in 
delivering  the  opinion  of  this  Court.  There  was  judgment 
for  plaintiff  and  the  defendant  appealed. 

Mr.  J.  M.  Clement,  for  plaintiff. 
Mr.  W.  H.  Bailey y  for  defendant. 

Smith,  C.  J.  The  plaintiff's  intestate,  0.  A.  Keehln  for 
several  years  prior  and  up  to  June  the  1st,  1861,  held  the 
office  of  post-master  at  Salem,  and  as  such  had  received  and 
then  held  the  sum  of  three  hundred  and  thirty  dollars  and 
twenty-two  cents,  moneys  belonging  to  the  government  of 
the  United  States.  The  defendant  had  entered  into  divers 
contracts  for  carrying  the  mails,  under  which  there  was  a 
much  larger  sum  due  him  from  the  post  office  department. 

The  balance  in  the  intest&te's  hands  had  been  from  time 
to  time  under  orders  of  the  department,  paid  over  to  the 
defendant  and  his  receipts  taken  therefor.  The  defendant 
applied  to  the  intestate  to  pay  over  this  sum  to  him,  and 
the  intestate  refused  to  do  so  unless  directed  by  the  post- 
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office  department  of  the  newly  formed  government  of  the 
Confederate  States  which  had  then  assumed  and  was  ex- 
ercising control  over  the  mails  and  post  offices  in  this 
iState.  The  defendant  procured  the  required  order  and  on 
presenting  it  the  entire  amount  was  in  the  spring  of 
1862  paid  over  to  him  by  the  intestate.  After  the  close  of 
the  war  and  the  restoration  of  the  authority  of  the  United 
States,  the  defendant  made  demand  and  collected  from 
the  post  office  department  payment  in  full  for  all  his 
jservices  as  mail*  carrier  up  to  June  the  Ist,  1861,  no  de- 
duction being  made  for  the  sum  paid  him  by  the  intes- 
tate. The  intestate  has  also  been  compelled  to  account 
for  the  same  money  and  has  paid  it  to  the  XJniled  States. 
This  action  is  instituted  to  recover  the  amount  paid  to 
the  defendant,  as  paid  without  consideration,  and  in  breach 
of  the  defendant's  contract  to  apply  the  same  to  the  debt 
due  him  from  the  United  States,  and  in  exoneration  of  the 
intestate's  liability  therefor. 

The  defendant  has  thus  twice  received  payment  for  his 
services  in  part,  once  from  the  intestate  and  again  from  the 
United  States.  The  intestate  has  twice  paid  the  money, 
once  ,to  the  defendant  and  next  under  compulsion  to  the 
United  States.  It  is  as  inequitable  for  the  one  to  receive 
and  retain  the  double  payment,  as  it  is  wrong  that  the 
other  who  has  twice  paid  his  money  should  lose  it  and  be 
without  remedy.  The  inequality  will  be  corrected  and  the 
balance  adjusted  by  the  defendant's  refunding  what  he  has 
received  and  improperly  diverted  to  his  own  use.  This 
result,  in  itself  so  reasonable  and  just,  can  be  attained  upon 
well  settled  principles  of  law  applicable  to  an  action  for 
money  had  and  received. 

*' When  the  defendant,"  says  Mr.  Greenleaf,  ''is  proved 
to  have  in  his  hands  the  money  of  the  plaintiff  which  ex 
equo  et  bono,  he  ought  to  refundy  the  law  conclusirely  j  resumes 
dhat  he  has  promisel  so  to  do^  and  the  jury  are  bound  to  find 
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accordingly;  and  after  verdict  the  promise  is  presumed  to 
have  been  actually  proved."  2  Qreenl.  Ev.,  §  104.  "The 
count  for  money  had  and  received  which  in  its  spirit  and 
objects  has  been  likened  to  a  bill  in  equity,  may  in  general 
be  proved  by  any  legal  evidence  showing  that  the  defen- 
dant has  received  or  obtained  possession  of  the  money  of 
the  plaintiff  which  in  equity  and  good  conscience  he  ought 
to  pay  over  to  the  plaintiff."    Ibid,  §  117. 

The  plaintiff's  right  to  recover  is  resisted  on  two  grounds,— 
that  the  payment  was  voluntary,  and  that  the  transaction 
was  itself  illegal  and  the  law  refuses  its  aid  to  either. 

It  ie  true  the  intestate  paid  the  money  of  his  own  record, 
but  he  did  so  at  the  instance  of  the  defendant,  and  it  was 
to  be  applied  to  the  discharge  pro  ianto  of  his  claim  against 
the  United  States.  Had  the  defendant  thus  applied  the 
money,  and  this  he  should  have  done  or  offered  to  do  in  the 
Settlement  of  his  claims,  the  intestate  would  have  been  re- 
lieved of  his  own  liability.  By  failing  to  give  the  credit 
and  collecting  his  whole  debt,  he  left  the  plaintiff  exposed 
to  the  demand  of  the  government,  which  he  was  again 
compelled  to  puy.  This  was  a  breach  of  the  agreement  and 
such  a  misuse  of  the  fund  as  entitled  the  plaintiff  to  main- 
tain his  present  action 

We  are  not  able  to  see  any  force  in  the  objection  founded 
upon  an  alleged  illegality  in  the  transaction.  The  intestate 
simply  undertakes  to  appropriate  moneys  in  hand  belonging 
to  the  United  States  to  the  payment  of  a  recognized  debt 
due  by  the  United  States.  The  act  may  have  been  and  in- 
deed was  ui  authorized,  but  we  can  discover  no  trace  of  ille- 
gality in  it  The  indebte(hies8  was  incurred  under  the 
regular  operation-*  of  the  government  in  the  administration 
of  the  mail  service,  and  an  attempted  though  unwarranted 
adjustment  between  these  parties  can  in  no  just  sense  be 
afiected  by  the  civil  commotions  in  the  midst  of  which   it 
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occurred.    The  plaintiff  is  in  our  opinion  entitled  to  re- 
cover. 

No  error.  Affirmed. 


*R.  J.  GREGORY  and  others  v.  W.  G.  MORISEY  and  others. 

Clerk  and  Ma$ter— Liability  of  Sureties  on  QffieiiU  Bond—Commi$^ 

sions. 

1.  Where  a  clerk  and  master  sold  certain  land  under  decree  of  a  Court 
of  Equity  and  had  collected  only  a  part  of  the  purchase  money, 
when  in  1868,  under  C.  C.  P.  g  142,  he  delivered  to  his  successor  in 
office  (the  clerk  of  the  Superior  Court)  all  the  papers,  &c.,  in  the 
case ;  and  thereupon,  by  consent  of  the  parties,  the  papers,  &o  , 
were  re-delivered  to  him  to  be  proceeded  with  and  collected  ;  It  was 
held,  that  upon  his  delivery  of  the  papers,  &c.,  to  the  Superior  Court 
clerk,  bis  official  duties,  powers  and  liabUities  ceased,  and  the  sure- 
ties  on  his  official  bond  were  not  liable  for  anything  thereafter  done 
by  him. 

2.  Where,  in  such  case,  gold  bonds  had  been  taken  for  the  purchase 
money  and  the  clerk  and  master  had  collected  a  portion  of  them,  part 
in  currency  and  part  in  gold  by  consent  of  parties,  who  received 
from  him  whatever  he  collected,  whether  currency  or  gold  ;  It  was 
held,  that  from  the  whole  amount  of  his  receipts  while  clerk  and 
master  should  be  deducted  the  amount  of  his  commissions  and  his 
disbursements  during  that  time  ;  that  the  sureties  on  his  bond  were 
liable  for  the  amount  of  the  balance  due  (with  twelve  per  cent  in- 
terest from  the  date  of  the  summons)  in  currency,  with  the  addi- 
tion of  the  present  premium  on  gold,  on  that  part  of  the  said  balance 
due  on  his  gold  collections  and  disbursements. 

3.  In  such  case,  the  clerk  and  master  will  be  liable  for  the  a  mount  due 
from  the  sureties  as  above,  and  also  for  his  subsequent  collections, 
less  the  amount  of  bis  disbursements  and  commissions  with  twelve 
per  cent  interest  from  date  of  summons. 


*Faircloth,  J.,  having  been  of  counsel,  did  not  sit  on  the  hearing  of 
this  case. 
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4.  The  rule  that  a  dishooest  agent  should  not  be  allowed  commissions 
is  too  rigid  for  application  in  this  case,  there  being  no  facts  stated 
which  would  make  such  rule  applicable. 

Civil  Action,  on  an  Official  Bond,  tried  at  Spring  Term, 
1878,  of  Waynb  Superior  Court  before  Kerr,  J. 

This  action  was  brought  upon  the  official  bond  of  the  de- 
fendant, Morisey,  as  clerk  and  master  of  the  late  Court  of 
Equity,  in  which  it  was  alleged  that  he  collected  certain 
moneys,  the  proceeds  of  sale  of  real  estate,  and  failed  to 
pay  the  same  to  the  parties  interested,  and  the  defendant 
sureties  insisted  that  they  were  not  liable  for  such  default. 
The  case  was  referred  to  F.  A.  Woodard,  Esq.,  who  reported 
its  follows : — 

That  in  February,  1866,  the  defendant,  Morisey,  was 
duly  appointed  clerk  and  master  in  equity  for  Wayne 
county,  and  executed  a  bond  with  the  other  defendants  as 
sureties;  that  at  Fall  Term,  1866,  a  bill  in  equity  was  filed 
by  the  plaintiffs  against  John  B.  Griswold  and  others  to 
sell  real  estate  belonging  to  the  parties  thereto,  and  a  de- 
cree was  made  directing  said  Morisey  to  sell  the  same  upon 
a  credit  of  six,  twelVe  and  eighteen  months  for  gold  bonds 
for  the  purchase  money.  The  sale  was  accordingly  made 
on  the  1st  of  January,  1867,  for  $33,750  in  gold,  his  report 
was  confirmed,  and  he  was  directed  to  collect  the  money 
and  pay  over  to  the  parties  to  said  suit;  that  up  to  the  31st 
of  October,  1868,  he  collected  $29,873.66  in  currency  and 
paid  to  said  parties  $29,016.30  thereof;  and  up  to  same 
date,  he  collected  $1,200  in  gold  and  paid  to  said  parties 
$1,180  thereof;  that  after  his  office  was  abolished  in  1868, 
he  delivered  to  the  clerk  of  the  Superior  Court  of  said 
county  all  the  papers  belonging  to  the  office,  including 
the  papers  in  the  cause  in  which  R.  J.  Gregory  and  others 
were  plaintiffs  and  John  B.  Griswold  and  others  were 
defendants;  and  that  at  the  written  request  of  the  at- 
torneys for  the  parties  to  said  cause,  the  clerk  of  the  Su- 
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ferior  Court  redelivered  the  papers  therein  to  Morisey,  and  at 
the  ensuing  term  of  the  Court  the  said  attorneys,  when  said 
•cause  was  called,  informed  the  presiding  Judge  that  they  had 
agreed  for  Morisey  to  retain  the  papers  and  finish  the  duties, 
with  which  he  had  been  charged  in  respect  thereto,  to  which 
arrangement  the  Court  assented ;  and  that  after  the  papers 
were  re-delivered  to  Morisey,  he  collected  in  currency  the  bal- 
ance due  on  the  bonds,  amounting  to  $17,724.58, — the  first 
collection  being  made  Feb.  1st,  1869,  and  the  last,  Dec.  2d 
1869— and  paid  to  said  parties  the  sum  of  $14,267.80 

Upon  these  facts  the  referee  found  as  conclusions  of  law : 
— That  the  defendant  sureties  were  liable  for  the  gold  value 
of  the  currency  in  the  hands  of  Morisey,  on  the  31st  of 
October,  1868,  the  date  of  his  last  collection  before  deliver- 
ing the  papers  to  the  clerk  of  the  Superior  Court,  less  the 
«um  of  $330  allowed  as  commissions,  but  that  they  are  not 
liable  for  any  sum  collected  by  Morisey  after  the  delivery 
*of  the  papers  to  the  clerk  as  aforesaid ;  and  that  Morisey  is 
liable  for  the  whole  amount  of  currency  collected  by  him, 
less  the  amounts  paid  to  said  parties  and  the  sum  of  $507 
commissions  for  making  the  sale  and  cpllection. 

To  the  conclusions  of  law  the  plaintifls  filed  exceptions 
and  insisted  that  the  sureties  were  liable  for  the  full  amount 
of  the  currency  collected  and  twelve  per  cent  damages,  in- 
stead of  the  gold  value  as  held  by  the  referee;  that  Morisey 
was  not  entitled  to  commissions  because  he  wasted  the 
money  of  the  plaintiffs ;  that  the  sureties  were  not  discharged 
from  their  liability  by  any  act  of  the  Court  or  of  the  attor- 
neys on  the  facts  found ;  and  in  any  event  they  insist  that 
judgment  for  the  full  amount  of  currency  collected  by  Mori- 
sey up  to  the  31st  of  October,  1868,  and  interest  at  twelve 
per  cent  should  be  rendered  in  their  favor.  Upon  the  hear- 
ing in  the  Court  belo.w  the  plaintiffs*  exceptions  were  sus- 
tained and  the  referee's  report  reformed  in  accordance  there- 
with. Judgment.  Appeal  by  defendants. 
36 
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Messrs.  Gilliam  ^  Galling,  for  plaintiffs. 

Messrs.  S,  F,  Grainier  and  A.  K.  Smedts^  for  defendants. 

Rbadb,  J.  Our  statute  made  U  the  duty  of  the  defendant 
clerk,  Morisey,  immediately  upon  the  qualification  of  his 
successor,  to  deliver  to  him  '*  all  the  records,  books,  papersr 
moneys  and  property"  of  his  office,  and  made  his  failure  to 
do  so  a  misdemeanor.  Bat.  Rev.  ch.  17,  §  142.  This  the 
«aid  defendant  did  on  or  before  Slst  of  October,  1868.  It 
did  not  require  the  consent  of  parties,  or  the  order  or  con- 
sent of  the  Court  to  authorize  him  to  do  it.  It  was  his  in- 
dependent official  duty.  As  soon  as  done,  his  official  duties,, 
powers  and  liabilities  ceased  ;  except  his  liability  for  what 
was  in  the  past  And  it  follows  that  the  liabilities  of  the 
defendants  his  sureties  ceased  also. 

It  is  however  insisted  that  inasmuch  as  the  parties  directed 
the  defendant's  successor  to  redeliver  the  papers  in  contro- 
versy back  to  the  defendant  Morisey  and  he  did  redeliver 
them  back  with  the  sanction  of  the  Court  to  be  proceeded 
with  and  collected,  as  he  would  have  done  if  his  term  had 
not  expired,  that  fact  quo  ad  hoc  reinstated  the  defendant 
Morisey  and  his  sureties  in  their  liabilities  as  if  he  had 
never  delivered  the  papers  at  all.  Suppose  that  were  so, 
suppose  the  defendant  Morisey  never  had  delivered  the 
papers  to  his  successor,  still  his  sureties  would  not  be  liable 
for  what  he  did  after  his  term  of  office  expired.  They  would 
only  be  liable  for  the  damage  sustained  by  his  failure  ta 
deliver  to  his  successor.  And  in  fixing  that  damage  it  may 
be  that  it  would  be  proper  to  consider  the  value  of  the 
papers,  their  collectibility,  and  that  he  did  in  fact  collect 
them.  But  the  action  of  the  parties  and  of  the  Court  and 
of  the  successor  to  Morisey  in  redelivering  the  papers  to 
him  had  no  such  effect.  The  effect  was  to  make  him  a  new 
-man  with  whom  the  defendant's  sureties  had  no  connection: 
Their  liability  was  for  him  as  clerk  and  master ;  and  after 
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he  had  ceased  to  be  such,  neither  the  coijsent  of  the  parties, 
nor  the  sanction  of  the  Court,  nor  the  act  of  his  successor 
in  redelivering,  nor  all  combined,  could  make  him  clerk 
and  master  again. 

The  effect  of  the  action  of  the  parties  in  having  tlie  papers 
redelivered  to  Morisey  was  to  make  him  their  agent;  and 
the  effect  of  the  sanction  of  the  Court,  if  it  had  any  force  at 
all,  may  have  been  to  make  him  a  commissioner  of  the 
Court ;  but  the  defendant's  sureties  were  not  affected  at  all. 
It  is  indeed  insisted  that  there  was  no  "  delivery"  and  **  re- 
delivery" at  all,  but  that  the  acts  were  concurrent  and  col- 
orable, not  for  the  purpose  of  complying  with  the  law,  but 
for  evading  it.  And  theiefore  the  defendant's  sureties 
remained  bound.  There  is  not  the  slightest  foundation  for 
this.  The  facts  are  clearly  found  that  there  was  a  delivery 
of  all  the  effects  of  his  office  by  Morisey  to  his  successor, 
and  a  redelivery  by  his  successor  to  him  by  direction  of  the 
parties.  The  defendant's  sureties  are  in  no  way  bound  for 
anything  done  after  the  delivery  by  Morisey  to  his  suc- 
cessor. 

We  are  next  to  consider  the  liabilities  of  defendant  Mor- 
isey and  sureties  before  and  at  the  time  of  his  delivering  up 
his  office  to  his  successor.  From  account  '*  A"  reported  by 
referee,  it  appears  that  up  to  October  the  31st,  1868,  he  had 
collected  $29,873.66  in  currency  and  $1200.00  in  gold,  and 
that  he  had  paid  out  $29,015.30  in  currency  and  $1180.00 
in  gold.  And  the  referee  allows  him  $330  for  commissions. 
Add  the  commissions  to  the  expenditures  and  deduct  the 
whole  amount  from  the  whole  amount  of  receipts,  without 
regard  to  gold  and  currency,  and  the  remainder  with  twelve 
per  cent  interest  from  the  date  of  summons  up  to  this  time 
and  it  will  show  the  amount  due  at  this  time,  which  may 
be  satisfied  in  currency  with  the  premium  on  $20  of  gold 
at  this  time  added.  This  will  cover  all  the  liabilities  of  the 
defendant's  sureties.  It  will  not  however  cover  all  the  liabili- 


Digitized  by  VjOOQIC 


564  IN  THE  SUPREME  COURT. 

GrBGORY  «.  MORISBY. 

ties  of  the  defendant  Morisey.  He  will  be  liable  for  this 
amount,  and  for  all  his  subsequent  collections  in  the  amounts 
as  collected  without  regard  to  any  difference  between  gold 
and  currency  at  the  time  of  collection.  And  he  will  be 
credited  with  the  amounts  paid  out  in  the  same  way,  and  the 
amount  allowed  by  the  referee  for  his  commissions.  And 
the  remainder  with  twelve  per  cent  interest  from  the  date 
of  summons  will  be  the  amount  now  due  in  currency. 

The  contract  was  solvable  in  gold,  but  it  seems  that  by 
•consent  of  parties  the  defendant  Morisey  collected  either 
gold  or  currency,  and  whatever  he  received,  gold  or  cur- 
rency, the  creditor  received  from  him.  We  suppose  that 
when  currency  was  received  it  was  at  its  then  depreciation, 
80  that  more  than  the  nominal  amount  of  the  debt  was  re- 
ceived in  currency.  And  as  currency  has  appreciated  as 
compared  with  gold,  the  defendant  Morisey  insists  that  if 
he  is  required  to  pay  the  amount  in  currency  now  which  he 
received  in  currency  then,  the  creditor  will  get  more  than 
the  value  of  his  debt.  Grant  that  to  be  so,  yet  who  is  to 
profit  by  the  appreciation  of  the  currency?  The  defendant 
ought  to  have  paid  it  over  as  soon  as  he  collected  it.  It  was 
not  his  money,  but  the  creditors'.  If  it  increased  in  value, 
the  creditor  is  entitled  to  the  increase.  The  defendant  who 
held  it  wrongfully,  or  even  if  he  held  it  without  positive 
wrong,  is  not  entitled  to  make  profit  out  of  his  principars 
money,  for  his  own  advantage.  And  he  cannot  complain 
if  he  is  required  to  pay  over  the  very  thing  which  he  re- 
ceived. 

The  plaintiff  objects  that  the  defendant  ought  not  to  be 
allowed  commissions  because  he  was  a  dishonest  agent 
That  is  the  true  rule,  but  it  is  too  rigid  to  fit  this  case.  The 
whole  amount  of  commissions  allowed  amounts  to  about  the 
sum  which  he  retained  when  he  delivered  over  the  papers 
to  his  successor.  And  if  we  assume,  as  is  probable  that  he 
had  knowledge  that  the  parties  would  engage  him  to  col- 
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lect  the  whole  amount,  as  they  did  do,  there  may  have  been 
no  moral  delinquency.  And  his  failure  to  pay  over  the 
balance  of  his  subsequent  collections  may  be  without  other 
fault  than  a  simple  failure  to  pay.  The  facts  which  would 
make  the  rigid  rule  applicable  are  not  stated,  if  they  exist. 
The  clerk  of  this  Court  will  make  the  calculations  and  re- 
port, for  which  he  will  be  allowed  $20  and  there  will  be 
judgment  here  accordingly.  The  allowance  to  the  referee 
below  of  $100  will  be  divided  between  the  parties.  The 
costs  in  this  Court  will  be  equally  divided  between  the  par- 
ties. 
Per  Curiam.  Judgment  modified. 


THE  COMMISSIONERS  OF  CURRITUCK  COUNTY  v.  THE  COM- 
MISSIONERS OF  DARE  COUNTY. 

New  County— Liability  for  Debt  of  County  out  of  which  Formed, 

1.  Where  the  county  of  Dare  was  formed  oat  of  parts  of  Currituck  and 
other  counties,  and  the  act  of  assembly  creating  the  county  pro- 
vided that  the  portion  of  its  citizens  taken  from  Currituck  county 
should  not  be  released  from  their  portion  of  the  outstanding  debt  of 
Currituck;  H  tocLs  held,  that  a  judgment  obtained  against  the  county 
of  Dare  for  such  proportionate  share  should  be  paid  by  assessment 
upon  that  portion  of  the  territory  of  Dare  taken  from  Currituck, 

2.  In  the  absence  of  legislative  provision,  neither  the  county  of  Dare 
nor  that  portion  taken  from  Currituck  would  be  liable  for  any  por- 
tion of  such  debt. 

(Com'ra  of  OranviUe  v.  Ballard,  69  N.  C.  18 ;  Moore  v.  BaUard,  lb.  21 ; 
Mauneyy.  Com'rfi  of  Montgomery,  71 N.  C.  486,  cited  and  approved.) 

Motion  for  a  Mandamus  heard  at  Spring  Term,  1878,  of 
Dare  Superior  Court,  before  Furches^  J. 

The  plaintiff  moved  for  a  mandamus  to  compel  the  de- 
fendant to  levy  a  uniform  tax  upon  the  whole  county  of 
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Daie  to  pay  a  judgment  theretofore  rendered  in  favor  of  the 
county  of  Currituck ;  but  the  defendant  insisted  that  the 
tax  should  be  collected  only  out  of  that  portion  of  Dare 
county  which  was  taken  from  Currituck*  His  Honor  al- 
lowed the  plaintiff's  motion  and  the  defendant  appealed. 

Messrs.  Gilliam  ^  OaiUng,  for  plaintiff. 
Mr,  J.  W.  Albertsov,  for  defendant. 

Smith,  C.  J.  The  county  of  Dare  was  formed  out  of  parts 
of  the  counties  of  Currituck,  Tyrrell,  and  Hyde,  under  an 
act  of  the  General  Assembly,  ratified  and  taking  effect  on 
the  3rd  day  of  February,  1870.  Acts  of  1869-70,  ch.  36. 
Section  17  of  the  act  directs  the  organization  of  the  county 
after  a  popular  vote  of  approval  from  the  electors  residing 
within  its  proposed  limits,  and  then  follows  this  proviso : 
**  That  that  portion  of  the  citizens  taken  from  the  county  of 
Currituck  and  attached  to  the  county  of  Dare  shall  not  be 
released  from  their  proportion  of  the  outstanding  county 
debt  contracted  for  public  improvement  before  the  passage 
of  this  act,  to  be  determined  by  the  county  commissioners 
of  Currituck  and  Dare  counties."  The  debt  referred  to  has 
been  adjusted  between  *the  counties,  and  the  share  allotted 
to  Dare  is  15  11-20  per  centum,  and  the  commissioners  of 
Currituck  have  recovered  judgment  against  the  commission- 
ers of  Dare  for  five  thousand  nine  hundred  and  seventy  two 
dollars,  their  apportioned  part  of  the  ascertained  debt  of 
Currituck,  reserving  the  right  to  prosecute  a  claim  for  Dare's 
ratable  share  of  the  disputed  debt  which  may  be  hereafter 
adjudged.  On  the  hearing  of  the  application  for  a  manda- 
mus to  compel  the  levy  of  the  necessary  tax  to  meet  the 
judgment,  the  plaintiff  moved  that  the  order  direct  an  as- 
sessment upon  all  the  persons  and  taxable  property  within 
the  county  of  Dare,  while  the  defendant  moved  that  the 
assessment  be  confined  to  that  portion  of  the  territory  sev- 
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ered  from  Currituck.  The  Court  refused  to  restrict  the 
assessment  and  ordered  it  to  be  made  upon  the  persons  and 
taxable  property  of  the  whole  county,  and  froip  this  the 
defendant  appeals. 

The  only  point  before  this  Court  then  is  as  to  the  correct- 
ness of  this  judgment  requiring  an  assessment  upon  the 
whole  county.  In  the  case  of  the  Commissioners  of  Granville 
V.  Ballard,  69  N.  C.  18,  and  Moore  v.  BaUar4,  Ibid.  21,  a 
j)ortion  of  Granville  had  been  detached  and  annexed  to  Frank- 
lin by  the  act  1872-73,  ch.  143.  Two  objections  were  made  to 
the  validity  of  the  act.  1st.  That  the  change  of  boundary 
disturbed  the  senatorial  districts  and  violated  Art.  11.,  §  5 
of  the  constitution.  2nd.  That  the  exemption  of  the  taxa- 
ble property  on  the  transferred  territory  diminished  the 
ability  of  Granville  county  to  pay  its  debts,  and  pro  tanto 
impaired  the  security  of  the  creditors  for  the  payment. 
Both  objections  were  declared  untenable  because  no  altera- 
tion in  the  political  'divisions  of  the  State  had  been  made — 
the  vote  being  taken  as  before  the  dismemberment ;  and 
while  the  boundary  lines  between  the  counties  were  changed 
•  for  some  purposes,  they  were  not  changed  so  as  to  affect  the 
senatorial  districts.  And  it  was  further  declared  that  the 
•creditors  of  Granville  county  had  no  such  lien  on  the  taxa- 
ble property  therein  as  prevented  its  removal,  if  personality ; 
or  its  transfer  to  another  county,  if  land ;  and  especially  was 
this  so,  as  the  act  declared  that  Franklin  should  assume  its 
proper  share  of  the  debt  of  Granville. 

A  similar  clause  is  contained  in  the  act  of  1871-'72,  ch. 
182,  providing  for  the  apportionment  of  the  debt  of  Craven 
county,  between  it  and  Pamlico,  which  was  formed  entirely 
out  of  the  territory  of  the  former.  In  our  case  the  provision 
is  not  that  Dare  county  shall  bear  its  proportional  pari  of  the 
public  debt  for  internal  improvements  incurred  by  Currituck 
county,  but  only  that  the  citizens  and  their  taxaUe  property 
on  the  transferred  territory  shall  continue  liable  for  their 
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share  of  it,  as  has  since  been  ascertained.  In  other  words, 
for  the  purpose  of  paying  this  debt  they  shall  remain  as  if 
still  a  part  of  Currituck,  the  only  change  being  that  this  tax 
must  be  levied  by  the  new  county  authorities  as  the  au- 
thorities of  Currituck  would  have  levied  it  before  the  trans- 
fer. In  our  opinion  this  was  equitable  and  just,  and  the 
other  parts  of  Dare  county  should  not  be  held  liable.  In- 
deed it  would  seem  that  neither  would  the  new  county  nor 
the  portion  taken  from  Currituck  be  liable  for  any  part  of 
this  debt  in  the  absence  of  legislative  provision.  The  mu- 
nicipal corporation  of  Currituck  retaining  its  identity  would 
alone  possess  its  corporate  property  and  corporate  rights, 
and  alone  remain  responsible  for  its  corporate  obligations. 
There  are  numerous  authorities  to  this  effect,  but  we  are 
content  to  make  a  single  citation: — 

"  So  in  Massachusetts  it  has  been  held  that  if  a  new  cor- 
poration is  created  out  of  the  territory  of  an  old  corpora- 
tion, or  if  part  of  its  territory  or  inhabitants  is  annexed 
to  another  corporation,  unless  some  provision  is  made  in 
the  act  respecting  the  property  and  existing  liabilities  of 
the  old  corporation,  the  latter  will  be  entitled  to  all  the 
property  and  be  solely  answerable  for  all  the  liabilities."  1 
Dill,  on  Mun.  Corp.,  §  128,  and  numerous  cases  referreil  to 
in  note. 

And  again  the  author  says;  **But  upon  the  division  of 
the  old  corporation  and  the  creation  of  a  new  corporation 
out  of  part  of  its  inhabitants  and  territory,  or  upon  the  an- 
nexation of  part  to  another  corporation,  the  legislature  may 
provide  for  an  equitable  appropriation  or  division  of  the  prop- 
erty, and  impose  upon  the  new  corporation  or  upon  the  people 
and  territory  thus  disannexed,  the  obligation  to  pay  an 
equitable  proportion  of  the  corporate  debts."  Ibid.  §  l29. 
The  provision  suggested  is  contained  in  this  act  for  the  for- 
mation of  a  new  corporation  out  of  the  dismembered  part* 
of  the  three  other  corporations. 
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It  is  contended  that  the  general  judgment  recovered  by 
Currituck  county  charges  the  entire  county  with  the  debt, 
and  it  is  now  too  late  to  raise  the  question.  We  see  no  force 
in  the  objection.  The  judgment  does  indeed  ascertain  the- 
share  which  properly  belongs  to  Dare,  but  how  it  shall  be 
paid,  so  that  it  is  paid,  is  a  matter  wholly  immaterial  to 
the  Iplaintifis  and  does  not  affect  their  rights.  The  law 
does  not  subject  the  taxable  property  of  the  whole  county, 
but  only  the  transferred  part  to  an  assessment  to  meet  the 
debt,  and  the  Court  has  no  power  to  command  to  be  done 
what  the  defendant  has  no  legal  right  to  do.  The  mandate- 
should  be  confined  to  the  enforcement  of  the  exercise  of  the 
taxing  power  lodged  in  the  authorities  of  Dare,  but  the 
mode  of  doing  this  is  controlled  by  the  law  of  its  own  crea- 
tion, and  must  be  used  in  accordance  with  adjudged  cases. 
Mauney  v.  Commissioners  of  Montgmrury,  71  N.  C.  486.  "We 
therefore  declare  that  there  is  error  in  the  record,  and  the 
judgment  below  is  reversed.  This  will  be  certified  to  the 
end  that  the  judgment  be  modified  in  accordance  with  this* 
opinion. 

Error.  Reversed. 


W.  D.  SMITH  &  CO.  V.  E.  J.  PIPKIN,  Guardian  of  L.  Pipkin,  a 

Lunatic. 


Lunatic — Action  by  Creditor— Jurisdiction. 

1.  Courts  of  Probate  have  no  power  to  provide  for  the  i)ayment  of 
the  debts  of  a  lunatic  contracted  prior  to  the  lunacy. 

2.  Where  the  existence  of  a  debt,  alles:ed  to  be  due  from  a  lunatic,  is- 
denied,  a  Court  of  Probate  has  no  jurisdiction  to  try  the  question 
of  debt  or  no  debt. 

3.  Under  Acts  1876-77,  ch.  241,  g  6,  the  Superior  Courts  have  concur-- 


Digitized  by  VjOOQIC 


670  IN  THE  SUPREME  OOURT. 

Smith  v.  Pipkin. 

rent  jurisdiotion  with  the  Courts  of  Probtte  over  lanatios  and  their 
estates. 
iBldke  V.  IU9pa$$,  77  N.  C.  198;  In  Be  Latham,  4  Ire.  Eq.  291 ;  TaU^  v. 
TaUy,  2  Dev.  &  Bat.  Eq.  885,  cited  and  approved.) 

Special  PBOO^JKPi^^a  commenced  in  the  Probata  Court, 
and  heard  on  appeal  at  Spring  Term,  1878^  of  Harnett 
Superior  Court,  before  Moore^  J. 

This  proceeding  was  instituted  to  compel  the  defendant 
guardian  of  Lewis  Pipkin,  a  lunatic,  to  bqU  his  ward's  real 
estate  to  pay  a  debt  alleged  to  be  due  the  plaintiffs,— an 
account  of  $224.65  for  necessaries  furnished  said  guardia»n, 
and  for  the  sum  of  $416,41,  contracted  before  the  lunacy, 
and  alleged  to  have  been  paid  by  plaintiffs  at  the  request  of 
said  guardian.  In  the  Probate  Court  an  issue  of  fact  was 
raised  and  the  case  transferred  to  the  Superior  Court  for  a 
trial  by  jury.  After  a  reference  to  the  clerk  to  take  an 
account  of  the  said  necessaries  and  the  coming  in  of  his  re- 
port, the  defendant  moved  to  dismiss  the  proceeding  for 
want  of  jurisdiction  in  the  Probate  Court,  and  His  Honor 
held  that  said  Court  had  no  jurisdiction  in  respect  to  the 
debt  contracted  before  the  lunacy  and  directed  it.  to  be 
stricken  from  the  complaint ;  but  as  to  the  account,  he  held 
that  said  Court  had  jurisdiction,  and  permitted  the  plain- 
tiffs to  proceed  as  to  that.  From  which  ruling  the  plaintiffs 
appealed. 

Mr.  N.  McKayy  for  plaintiffs. 
Mr.  John  Manning^  for  defendant. 

Bynum,  J.  Blake  v.  BespasSy  77  N.  C.  193,  is  conclusive 
authority  that  Courts  of  Probate  have  no  power  to  provide 
for  the  payment  of  the  debts  of  the  lunatic,  contracted  prior 
to  the  lunacy,  that  is,  assuming  that  the  debts  have  been 
established  against  the  lunatic.    But  in  this  case  the  guar- 
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diaa  denies  the  existence  of  the  debt,  or  that  the  lunatic 
owes  the  plaintifb  anything,  but  avers  that  they,  the  plain- 
tiffs, are  indebted  to  him.  The  question  of  debt  or  no  debt 
is  not  a  proper  one  for  the  determination  of  the  Court  of 
Probate  in  respect  to  a  lunatic  more  than  in  respect  to  a 
sane  person.  It  is  only  where  the  debt  is  admitted  or  es- 
tablished that  the  jurisdiction  of  the  Court  of  Probate  arises 
to  make  provision  for  its  payment  upon  the  application  of 
the  creditor.  This  principle  applies  as  well  to  the  alleged 
debt  of  $224.65  contracted  since,  as  to  that  of  $416.41  con- 
tracted prior  to  the  lunacy,  both  being  denied  by  the  guar- 
dian. 

After  the  plaintiffs  have  established  their  debts  in  the 
proper  Court,  if  the  lunatic  is  in  debt  to  them,  it  remains 
for  their  consideration  whether  they  can  then  obtain  the 
relief  they  are  now  demanding.  In  the  matter  of  Latham^  4 
Ire.  Eq.  231,  is  the  leading  case  upon  the  subject  in  this 
State.  There,  the  debts  were  admitted  and  the  application 
was  made  to  the  Court  by  the  committee  of  the  lunatic  for 
the  sale  of  his  real  and  personal  estate  for  the  payment  of  his 
debts,  and  for  the  purpose  of  maintaining  him  and  his  family. 
Speaking  for  the  Court,  Daniel,  J.  said :  "  All  the  lunatic's 
estate  has  been  converted  into  money,  and  only  the  sum  of 
$942.14  is  now  within  reach  of  the  Court.  "We  think  that  fund 
must  be  retained  by  the  committee,  not  to  pay  his  balance, 
or  the  debts  of  any  of  the  creditors,  but  for  the  purpose  of 
maintaining  the  lunatic  and  his  wife  and  infant  children. 
That  the  Court  must  reserve  a  sufficient  maintenance  for 
the  lunatic  before  making  an  order  for  payment  of  debts  or 
allowing  the  committee  sums  already  applied  by  him  for 
that  purpose,  is  clear  from  the  nature  of  the  jurisdiction  in 
lunacy,  as  well  as  from  the  decisions.  In  Ex  Parte  Hastings^ 
14  Ves.  182,  Lord  Eldon  said,  he  could  not  pay  a  lunatic's 
debts  and  leave  him  destitute,  but  must  reserve  a  sufficient 
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maintenance  for  him ;  and  in  TaUy  v.  Tally j  2  Dev.  &  Bat. 
Eq.  385,  that  is  cited  with  approbation  by  the  Court." 

As  the  Court  of  Probate  had  no  jurisdiction  to  provide 
for  the  payment  of  the  debt  contracted  prior  to  the  lunacy, 
but  the  Superior  Court  only,  the  appeal  of  the  plaintiffs 
from  the  order  of  the  Court  striking  that  claim  from  the 
complaint,  can  not  be  sustained.  If  the  defendant  had  ap- 
pealed from  the  refusal  of  the  Judge  to  dismiss  the  action 
for  defect  of  jurisdiction  in  the  Probate  Court,  we  would  have 
felt  disposed  to  sustain  the  appeal  as  the  case  is  now  pre- 
sented to  us.  As  it  is  however  we  will  not  dismiss  but  affirm 
the  judgment  of  the  Court,  remanding  the  case  as  to  the 
claim  of  $224.65,  to  be  proceeded  in  as  the  plaintiflFs  may  be 
advised  in  the  Probate  Court.  They  may  see  their  advan- 
tage in  dismissing  the  present  proceeding  and  resorting  to 
their  action  in  the  Superior  Court,  where  all  the  relief  can 
be  obtained  to  which  the  merits  of  their  case  may  entitle 
them,  for  by  the  acts  1876-77,  ch.  241,  §  6,  in  addition  to 
the  jurisdiction  over  lunatics  and  their  estates  inherent  in 
the  Courts  of  Equity,  concurrent  jurisdiction  with  the 
Courts  of  Probate  is  conferred  upon  the  Superior  Courts. 

No  error.  Affirmed. 


JACOB  WEBBER  v.  ROSA  WEBBER. 
Divorce— Alimony. 

Under  Bat.  Rev.,  ch.  87,  §  10,  a  wife  is  entitled  to  Mmonj  pendente 
lite  when  she  is  a  party  to  an  action  for  divorce  :  Therefore  where 
the  husband  plaintiff  alleged  adultery,  and  the  wife  defendant  de- 
nied the  same  and  asked  for  a  divorce  a  mensa  et  thoro  alleging  cruel 
and  inhuman  treatment,  and  the  Court  below  granted  an  order  for 
alimony  pendente  lite ;  Heldy  not  to  be  error. 

{Wilson  V,  WiUoUy  2  Dev.  &  Bat.  877;  Thomeguexv,  Bell,  Martin's  Rep. 
44;  Crump  v.  Morgan,  3  Ire.  Eq.  91 ;  Taylor  v.'  Tayler,  1  Jones  528,. 
cited,  commented  on  and  approved.) 
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Civil  Action,  for  Divorce  tried  at  Spring  Term,  1878,  of 
Edgbcombb  Superior  Court,  before  Henry,  J. 

The  plaintiff  alleged  that  defendant  was  guilty  of  adul- 
tery, which  was  denied  by  the  defendant  who  also  alleged 
that  plaintiff  was  guilty  of  cruel  and  inhuman  treatment 
towards  her,  and  upon  that  ground  she  demanded  judgment 
for  a  divorce  from  bed  and  board ;  and  thereupon  she  moved 
for  alimony  pendente  lite.  This  motion  was  resisted  by  plain- 
tiff, for  that,  the  Court  had  no  power  under  the  statute  to 
allow  delfendant  a  sum  of  money  for  alimony  and  expenses 
of  the  action.  His  Honor  held  otherwise,  and  made  an  or- 
der of  reference  to  the  clerk  to  report  a  reasonable  allow- 
ance for  the  same,  from  which  ruling  the  plaintiff  appealed. 
<See  MUer  v.  Miller,  75  N.  C,  70.) 

Messrs.  Battle  ^  Mordecai^  for  plaintiff. 
Mr,  Fred  Phillips,  for  defendant. 

Rodman,  J.  The  only  question  now  before  this  Court  is 
as  to  the  legality  of  the  order  made  by  the  Judge  in  the 
Superior  Court,  requiring  the  plaintiff  to  pay  $40  per  month 
thereafter  to  be  used  by  the  defendant  in  paying  the  ex- 
penses of  her  defence  and  for  her  subsistence^^  during  the 
pendency  of  the  action  or  until  otherwise  ordered. 

The  claim  of  a  wife  to  alimony  under  the  circumstances 
-existing  in  this  case  depends  on  the  proper  construction  of 
§  38  of  ch.  193  of  the  acts  of  1871-72  (Bat.  Rev.,  ch.  37,  § 
10).  This  section  says  in  brief:  If  any  married  \^oman  shall 
apply  to  a  Court  for  divorce,  and  set  forth  in  her  complaint 
Buch  facts  as  if  true  will  entitle  her  to  it,  and  it  shall  appear 
to  the  Court  that  she  has  not  sufficient  means  whereon  to 
subsist  during  the  prosecution  of  her  suit,  and  to  defray  the 
expenses  thereof,  the  Judge  may  order  the  husband  to  pay 
her  such  alimony  as  shall  appear  to  him  just  and  proper,  &c. 
The  act  applies  by  its  terms  only  to  an  actiun  for  divorce 
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broaght  by  the  wife,  and.  it  is  contedded  by  tli^  plaintiff 
who  is  the  husband,  that  the  Judge  has  no  Hght  to  allow  the 
wife  alimony  when  he  is  the  plaintiff,  and  she  the  defendant. 
If  the  act  is  limited  to  its  literal  eonstfuction,  of  oourse  that 
is  so,  for  altiio^h  the  wife  has  applied  for  a  divoroe  and  has 
set  forth  facts,  Ac,  yet  it  is  in  her  answer  and  not  in  her  C9m- 
plaint  as  the  statute  literally  taken  requires. 

In  interpreting  an  act,  it  is  the  duty  of  a  Court  to  ascer- 
tain its  intent  and  meaning  and  for  that  purpose,  says  Black- 
STOKs,  we  must  consider  the  old  law,  the  evil  which  the  act 
was  intended  to  remedy,  and  the  remedy.  And  we  may 
well  give  a  liberal  interpretation  to  the  remedy  when  other- 
wise it  would  be  incomplete  and  only  half  accomplish  its 
purpose.  It  was  supposed  under  the  decision  in  this  Court 
in  Wilson  v.  Wilsany  2  Dev.  and  Bat.  877,  (June,  1837,)  that 
upon  a  petition  by  a  wife  for  divorce,  a  Court  had  no  power 
to  give  her  alimony  pendente  lite.  To  the  legislature  this 
seemed  an  evil.  By  the  supposed  law  of  that  decision  a 
wife  was  practically  compelled  to  live  with  her  husband, 
notwithstanding  his  adultery  or  cruelty,  from  the  want  of 
means  of  prosecuting  an  action,  or  of  subsisting  during  its 
pendency.  A  husband  is  bound  to  maintain  his  wife  in  a 
way  suited  to  his  means  until  the  marriage  is  legally  dis- 
solved, or  unless  she  deserts  him  without  sufficient  cause. 
But  by  what  was  supposed  to  be  the  law  of  that  decision, 
he  might  by  his  own  misconduct  compel  her  to  leave  him, 
and  thus  relieve  himself  from  the  duty  of  maintaining  her, 
until  she  could  obtain  a  judgment  against  him  founded  on 
such  misconduct.  Accordingly  the  legislature  in  1852  passed 
the  act  found  in  Rev.  Code,  ch.  39,  §  15,  and  substantially 
re-enacted  in  the  act  of  1871  72,  above  referred  to  It  had 
happened  that  in  Vrilson  v.  Wilson^  supra,  the  wife  had  been 
the  plaintiff,  and  it  did  not  occur  to  the  legislature  that  she 
would  equally  require  the  means  of  subsistence  while  defend- 
ing an  action  brought  by  her  husband  against  her.     The 
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justice  of  giving  alimony  is  as  apparent  in  the  one  case  as 
in  the  other.  la  both,  she  is  compelled  by  the  husband  to 
leave  his  house  and  is  deprived  of  the  support  by  him  to 
which  she  is  by  law  entitled  during  the  marriage.  Her 
guilt  is  not  to  be  presumed  merely  on  his  charge;  on  the 
contrary,  her  innocence  is  presumed.  There  can  be  no  doubt 
that  if  the  attention  of  the  legislature  had  been  directed  to 
the  possibility  that  a  wife  might  be  a  defendant,  the  act  of 
1852  would  have  made  the  same  provision  for  her  as  a  de- 
fendant, as  it  did  for  her  as  a  plaintiff.  We  think  we  are 
required  to  interpret  the  act  as  meaning  that  she  may  claim 
alimony  pendente  liiey  whenever  she  is  a  party  in  an  action 
for  divorce.  There  is  a  precedent  for  this  interpretation 
very  closely  in  point.  The  act  of  1756,  called  the  "  Book 
Debt  Act,'^  gave  to  plaintiffs  the  right  to  prove  book  ac- 
counts by  their  own  oath,  but  did  not  give  to  defendants  a 
corresponding  right  to  prove  a  set  off.  Yet  it  was  held  that 
under  a  proper  interpretation  of  the  act,  they  had  such  right. 
Thomeguex  v.  Bell^  Martin's  Rep.  44,  (1794)  and  to  put  the 
question  beyond  doubt,  the  act  was  afterwards  amended  to 
embrace  defendants. 

The  argument  of  the  plaintiff*  against  the  right  of  a  wife 
to  alimony  when  she  is  a  defendant,  is  this : — Before  the 
act  of  1852  the  wife,  even  when  plaintiff,  had  no  right  to 
alimony  pendente  lite,  (and  for  this  he  cites  Wilson  v.  Wilson) 
and  as  the  act  only  gave  it  to  her  when  plaintiff,  it  im- 
pliedly prohibited  it  to  her  when  a  defendant.  The  conclu- 
sion is  logical  if  the  premises  are  correct.  It  will  be  seen 
on  examining  the  case  of  Wilson  v.  Wilson^  that  Gaston,  J. 
admits  that  by  the  practice  of  the  English  Ecclesiastical 
Courts,  the  wife  might  apply  for  alimony  as  soon  as  the 
Court  was  informed  of  the  fact  of  marriage ;  but  he  says 
that  that  usage  had  not  been  introduced  by  statute  into  the 
Courts  of  this  State,  and  consequently  did  not  exist  here  ; 
and  he  puts  the  refusal  of  the  Court  to  grant  alimony  on 
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the  general  absence  of  that  power,  as  one  of  the  grounds  of 
the  decision  of  the  Court.  But  he  also  puts  it  on  another 
ground  which  was  incontestable,  viz,  that  the  plaintiff's 
allegations  of  cruelty  were  too  indefinite  to  be  acted  on.  To 
Ihat  it  is  not  certain  that  the  general  want  of  power  was 
the  controlling  reason  on  which  the  decision  was  made ;  it 
might  have  been  merely  the  opinion  of  the  eminent  Judge 
•who  delivered  the  opinion  of  the  Court.  However  this 
may  be,  the  doctrine  that  the  practice  and  usages  of  the 
English  Ecclesiastical  Courts  do  not  prevail  here  in  cases 
not  provided  for  by  statute,  has  been  since  distinctly  con- 
tradicted, and  the  ecclesiastical  law  of  England  declared  to 
be  a  part  of  the  common  law,  which  became  in  force  as  soon 
as  jurisdiction  in  divorce  was  given  to  our  Courts.  In 
18 — ,  when  the  case  of  Crump  v.  Morgan^  (3  Ire.  Eq.  91)  was 
decided,  no  statute  expressly  gave  to  any  Court  jurisdiction 
.to  declare  the  nullity  of  a  marriage  by  reason  that  one  of 
the  parties  was  a  lunatic  when  the  rite  was  performed.  But 
.the  Court  took  jurisdiction  upon  the  ground  stated,  and 
RuFFiN,  J.  said:  **  The  canon  and  civil  law,  as  administer- 
ed in  the  Ecclesiastical  Courts  in  England  are  parts  of  the 
common  law,  were  brought  here  by  our  ancestors  as  such, 
and  have  been  adopted  and  used  here  in  all  cases  to  which 
they  were  applicable  and  wherever  there  has  been  a  tribu- 
.nal  exercising  a  jurisdiction  to  call  for  their  use."  And  in 
Taylor  v.  Taylor^  1  Jones  528,  Pearson,  J.  speaks  of  the  prac- 
tice in  cases  of  divorce  as  ** derived  from  and  suggested  by 
the  practice  of  the  Ecclesiastical  Courts  in  England."  These 
two  decisions  substantially  overthrow,  not  the  decision  in 
Wilson  v.  Wilson^  but  one  of  the  arguments  of  Gaston,  J. 
in  support  of  it.  The  practice  of  the  English  Ecclesiastical 
Courts  undoubtedly  was,  as  stated  by  Gaston,  J.,  to  listen 
to  an  application  for  alimony  pendente  lite,  on  proof  of  the 
marriage,  and  indifferently — tvhether  the  wife  was  plaintiff  or 
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defendant.  Shelford  Mar.  <fe  Div.  533,  586.  Bain  v.  Bain, 
2  Adams  Ecclesiastical  Rep.  252. 

We  do  not  think  that  we  have  any  jurisdiction  to  change 
the  amount  of  alimony  allowed  by  the  Judge,  which  de- 
pends on  his  discretion,  and  may  be  altered  or  modified  by 
him  at  any  time.  But  we  think  we  may  not  improperly 
<5all  the  attention  of  His  Honor  to  §  37  of  the  act  of  1871- 
72,  (Bat.  Rev.  ch.  37,  §  9)  and  to  2  Bish.  Mar.  and  Div.  § 
460,  as  bearing  on  that  subject.  Judgment  below  affirmed. 
Let  this  opinion  be  certified  to  the  end  that  the  case  may 
be  proceeded  in  according  to  law. 

No  error.  Aflirmed. 


C.  J.  COWLES  V.  H.  W.  HARDIN  and  others. 
Restoring  Reeords— Verification— Parties^ 

1.  In  a  special  proceeding  under  an  act  of  af  sembly  to  restore  certain 
records  lost  by  fire  or  other  casualty,  it  is  necessary  to  conform  ex- 
actly to  all  the  terms  prescribed  by  the  statute ;  and  where  such 
statute  directs  that  the  complaint  of  the  petitioner  **  shall  be  sworn 
to  as  in  other  actions/'  the  want  of  a  proper  verification  is  a  fatal 
defect,  for  which  judgment  wiU  be  arrested. 

2.  In  such  a  proceeding  an  affidavit  by  the  agent  of  the  petitioner  that 
the  facts  set  forth  in  the  complaint  "are  true  to  the  best  of  his 
knowledge,  information  and  belief/'  is  an  insufficient  verification. 

•3.  It  seems  that  all  persons  whose  estates  may  be  affected  by  a  pro- 
ceeding to  restore  lost  records,  should  be  made  parties. 

(N.  C.  Land  Co,  v.  Beatty,  69  N.  0.  339;  Hall  v.  HaU,  76  N.  C.  113; 
Paige  v.  Price,  78  N.  C.  10,  cited,  distinguished  and  approved.) 

Civil  Action  to  recover  Land  tried  at  Spring  Term,  1878, 
of  Watauga  Superior  Court,  before  Cannon^  J. 

This  proceeding  is  instituted  under  the  act  of  December 
18tb,  1873,  entitled  "An  act  to  restore  the  records  of  Wa- 
tauga county"  Acts  of  1873-74  cb.  19.  The  summons  was 
served  upon  the  defendants  H.  W.  Hardin  and  Robert 
Munday  only,  at  Spring  Term  1877,  to  which  the  process 
37 
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was  returnable.  The  plaintiff  filed  his  complaint  and  therein 
alleged : — 

1.  That  in  1857  John  Horton  recovered  judgment  in 
Watauga  County  Court  against  John  and  Franklin  Cousin, 
sued  oat  execution  under  which  a  tract  of  land  belonging 
to  Franklin  Cousin  was  levied  on  and  sold  by  the  sheriflF  on 
the  11th  day  of  November  to  Robert  Munday  for  a  sura 
which  paid  the  debt. 

2.  That  in  the  year  1859,  J.  C.  Blair  recovered  two  judg- 
ments in  the  same  Court  against  said  Robert  Munday  and 
one  John  El  rod  and  caused  execution  to  issue  thereon  under 
which  the  land  so  purchased  by  Munday  was  on  February 
the  16th,  1860,  sold  to  Calvin  J.  Cowles  for  a  sum  sufficient 
to  discharge  both  judgments.  Deeds  were  on  both  sale* 
made  and  delivered  by  the  sheriflF  and  they  have  been  proved 
and  registered. 

3.  That  all  the  records  of  these  suits  and  the  papers  be- 
longing to  them,  as  also  the  registry  of  deeds  in  said  county 
were  in  1872,  or  73  destroyed,  so  that  proof  of  title  can  not 
be  made  for  want  of  them,  and  the  prayer  is  that  said  re- 
cords and  papers  be  restored  as  provided  in  the  act. 

The  complaint  is  verified  in  the  following  form :  J.  IX 
Cowles  agent  of  the  plaintiff  makes  oath  that  the^  facts 
herein  stated  are  true  to  the  best  of  his  knowledge,  inform- 
ation and  belief.  Sworn  to  and  subscribed,  J.  D.  Cowles,  . 
agent,  before  me  J.  H.  Hardin,  C.  S.  C.  The  defendant  Har- 
din demurs  to  the  complaint  and  assigns  as  causes  of  de- 
murrer:— The  want  of  service  of  the  summons  on  the 
defendants  Francis  Pearce  and  wife  Elizabeth  ;  the  omission 
of  the  complaint  to  show  any  connexion  between  the  de- 
fendant Hardin  and  the  matters  in  controversy;  that  John 
and  Frank  Cousin  and  J.  C.  Blair  and  J.  Elrod  are  necessary 
parties  to  the  action;  and  that  the  form  of  verification  of 
the  complaint  is  insufficient  under  the  statute.  The  de- 
murrer was  overruled  and  leave  having  been  given  to 
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answer  and  no  answer  filed,  the  Court  ^h  ve  judgment  grant- 
ing the  relief  asked,  from  which  the  defendants  appealed. 

Mr.  O.  N.  Folk,  for  plaintiff. 

Messrs.  Mtrrimon,  Fuller  ^  Ashe,  for  defendants. 

Smith,  C.  J.  (After  stating  the  case  as  above.)  It  may 
be  that  the  persons  whose  lands  are  alleged  to  have  been 
sold  under  the  executions  and  the  title  to  which  this  pro- 
ceeding is  intended  to  perfect,  ought  to  be  parties,  as  ^^ being 
interested  in  the  subject  matter/'  in  the  words  and  within  the 
meaning  of  the  act,  and  we  are  disposed  to  think  they  should 
be.  The  complaint  seems  »lso  obnoxious  to  the  objection 
of  duplicity,  in  associating  distinct  and  independent  causes 
of  action  in  which  there  must  be  defendants  having  no 
community  of  interest.  N.  C,  Land  Co.  v.  Beatty,  69  N.  C. 
329.  But  the  exception  is  not  taken  and  we  will  not  fur- 
ther consider  it. 

The  last  assigned  cause  of  demurrer,  more  properly  an 
objection  to  the  rendition  of  judgment  after  the  overruling 
of  the  demurrer,  must  be  sustained.  The  proceeding  is 
special  and  the  essential  requirements  of  the  statute  must 
be  observed.  It  directs  *•  that  the  complaint  shall  be  sworn 
to  as  is  prescribed  in  other  actions."  The  Code  prescribes 
how  this  must  be  done.  §  §  116,  117.  The  oath  must  be  to 
the  effect  that  the  complaint  or  other  pleading  to  be  veri- 
fied '*  is  true  to  the  knowledge  of  the  person  making  it  except 
as  to  those  matters  stated  on  information  and  belief  and  as 
to  those  matters  he  believes  it  to  be  true." 

The  afiidavit  may  be  made  by  an  agent  or  attorney  when 
tlie  action  or  defence  rests  '*  upon  a  written  instrument  for 
the  payment  of  money  only"  and  such  instrument  is  in  his 
hands,  or  the  material  allegations  lie  within  bis  personal 
knowledge,  and  in  such  case  the  aflBdavit  itself  must  show 
the  knowledge  or  the  ground  of  his  belief  and  the  reasons 
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why  it  is  not  made  by  the  party  himself.  These  require- 
ments are  disregarded  entirely  in  the  present  mode  of  veri- 
fication, and  the  form  of  the  oath  is  such  a  departure  from 
that  prescribed,  that  it  has  already  been  declared  insuffi- 
cient, Benedict^  Hall  ^  Co.  v.  HaUy  76  N.  C.  113,  and  is  not 
warranted  by  the  decision  in  Paige  v.  Price^  78  N.  C.  10.  It 
is  unnecessary  to  notice  any  other  points  presented  in  the 
record.  The  Court  ought  not  to  have  proceeded  to  final 
judgment  until  the  complaint  was  sworn  to,  and  in  this 
there  is  error.  The  cause  will  be  remanded  to  the  Superior 
Court  where  application  may  be  made  for  amendments  and 
further  proceedings  had  therein  according  to  law. 

Error.  Reversed. 


State  on  relation,  &c.,and  JESSE  RAY  v.  JOHN  CASTLE  and  othera. 

Evidence—Business  Entries  of  Deceased  PersonsSurveyor's  Field 

Notes. 

Business  entries  of  deceased  persons,  (as  the  field-notes  of  a  surveyor), 
made  in  the  line  of  their  duty,  are  only  admissible  in  evidence  when 
they  are  shown  to  be  original  and  cotemporaneous  with  the  facts  they 
record;  and  these  requisites  must  be  established  by  evidence  other 
than  what  may  be  derived  from  the  entries  themselves. 

[.Crow  V.  Holland,  4  Dev.  417,  cited  and  approved.) 

Civil  Action  tried  at  Spring  Term,  1878,  of  Watauga 
Superior  Court,  before  Cannon^  J. 

This  action  was  instituted  in  1875  to  recover  a  tract  of 
land,  and  upon  the  question  arising  as  to  the  regularity 
and  priority  of  the  grants  issued  to  the  parties,  the  jury 
found  for  the  defendants.  There  was  judgment  according- 
ly, and  the  plaintiff  appealed.  The  facts  set  out  in  the 
opinion  are  sufficient  to  an  understanding  of  the  case. 
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Messrs.  D,  G.  Fowle  and  J.  Devereux^  Jr.^  for  plaintiff. 
Messrs.  Folk  ^  Armfield^  for  defendants. 

Bynum,  J.  The  defendant  Castle  made  his  entry  October 
the  29th,  1853,  had  the  entry  surveyed  the  6tli  of  Septem- 
ber,  1854,  and  obtained  the  grant  from  the  State  the  18th 
of  September,  1854.  The  plaintiff  made  his  entry  the  10th 
of  June,  1854,  had  it  surveyed  and  located  the  3rd  of  Octo- 
ber, 1856,  and  obtained  his  grant  from  the  State  the  22nd 
of  December,  1856.  So  that  the  defendant's  entry,  survey 
and  grant  were  prior  in  time  to  the  entry,  survey  and  grant 
of  the  plaintiff,  and  nothing  else  appearing,  he  would  be 
entitled  to  the  land  covered  by  his  grant  But  the  plaintiff 
alleges  that  the  defendant,  Castle,  after  his  entry  of  Octo- 
ber, 1853,  and  before  his  survey  and  location  of  the  6th  of 
September,  1854,  made  a  first  survey  and  location  under 
his  entry,  which  do  not  cover  the  land  in  dispute,  and  that 
having  once  surveyed  and  located  his  entry,  he  is  bound 
by  it,  and  that  the  grant  subsequently  obtained  on  the  second 
survey  and  location  covering  the  locus  in  quo  is  fraudulent 
and  void.  The  defendant  denied  that  he  had  more  than 
one  location  of  his  entry  and  thereupon  this  issue  was  sub- 
mitted to  the  jury :  "  Did  the  defendant,  before  his  entry 
was  surveyed  and  located  on  the  land  in  dispute,  cause  the 
same  to  be  surveyed  and  located  as  alleged  in  the  com- 
plaint, on  the  Little  Elk  Knob?" 

To  establish  the  afiirmative  of  this  issue  the  plaintiff  in 
troduced  one  Ray  as  a  witness  who  testified  **  that  about 
twenty-four  years  ago  he  was  on  the  mountain  with  Castle, 
the  surveyor,  William  Horton  and  one  Lookabill,  since  de- 
ceased ;  that  he  and  Lookabill  were  chain  carriers,  and 
that  the  purpose  was  to  run  Castle's  entry ;  that  for  this 
purpose  they  made  a  corner  on  a  birch  ;  that  he  could  re- 
collect only  two  corners,  but  thought  they  ran  around  the 
tract ;  that  the  surveyor  was  present  all  the  time,  and  as 
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the  chain  carrier  *  called  out' the  surveyor  took  down  the 
calls,  but  he  did  not  see  what  he  wrote."  John  Castle  was 
sworn  for  the  defendants  and  testified  that  the  persons 
named  by  Ray  had  gone  upon  the  mountain  to  survey  a 
tract  of  land  for  Lookabill,  and  when  they  had  completed 
it,  some  one  proposed  that  they  should  survey  his  entry,  to 
which  he  assented.  That  the  surveyor  ran  one  line  and 
part  of  another,  or  two  at  most,  when  he  became  satisfied 
that  they  were  on  hind  which  had  been  granted,  and  direct- 
ed the  surveyor  to  stop  and  make  no  plat ;  and  that  some 
two  or  three  months  afterwards  he  had  the  same  surveyor 
to  survey  his  entry,  and  it  was  located  and  the  grant  ob- 
tained thereon  on  the  18th  of  September,  1854,  as  before 
stated.  Then,  for  the  purpose  of  confirming  the  witness, 
Ray,  and  as  substantive  testimony,  the  plaintiff  introduced 
one  Horton,  a  brother  of  the  surveyor,  and  after  proving  by 
him  the  death  of  his  brother,  and  that  he  himself  was  now 
the  county  surveyor  and  as  such  received  a  certain  paper 
which  he  identified  as  the  one  turned  over  to  him  as  per- 
taining to  his  office  of  surveyor,  proposed  to  show  that  it 
was  in  the  hand-writing  of  the  deceased  surveyor  and  pur- 
ported to  be  notes  of  a  survey  of  the  entry,  as  stated  in  the 
complaint,  signed  by  Horton  as  county  surveyor,  and  to 
read  it  to  the  jury  for  the  purposes  indicated.  It  did  not 
appear  that  Horton  had  made  any  plat  or  return  upon  this 
alleged  first  survey.  His  Honor  held  the  paper  to  be  in- 
competent evidence. 

The  proposed  evidence  falls  under  the  class  of  hearsay 
testimony,  as  to  which  the  general  rule  is  that  it  is  inad- 
missible, to  which  rule,  however,  there  are  several  excep- 
tions, of  which  the  present  with  certain  qualifications  is 
one.  Business  entries  of  deceased  persons  when  made  in 
the  line  of  their  duty  are  admissible  in  evidence.  This  is 
the  rule,  but  it  is  subject  to  the  qualification  that  such  en- 
tries to  be  admissible  must  be,  first,  original;  and  second, 
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contemporaneous  with  the  facts  they  record  ;  and  these  re- 
quisites must  be  established  by  evidence  other  than  what 
may  be  derived  from  the  entries  themselves.  The  field 
notes  of  a  surveyor  since  deceased  made  in  the  discharge  of 
his  oflScial  duties  and  contemporaneous  with  the  survey, 
are  admissible,  because  such  entries  are  made  under  a  sense 
of  business  responsibility,  and  by  an  oflBcer  having  no  in- 
terest to  make  untrue  entries. 

It  has  been  held  that  where  an  entry  has  been  made 
against  interest,  proof  of  the  hand-writing  of  the  party  and 
his  death  is  enough  to  authorize  its  reception  at  whatever 
time  it  is  made ;  but  in  the  case  of  entries  in  the  course  of 
business,  they  must  be  contemporaneous  with  the  transac- 
tion, and  if  there  is  any  doubt  whether  the  entries  were 
made  at  the  time  of  the  transaction,  they  are  inadmissible. 
Doe  V.  Turford,  3  B.  &  Ad.  890 ;  Pooh  v.  Dicas,  1  Bing.  (N. 
C.)  649 ;  1  Wharton's  Law  of  Evidence,  §  246 ;  Avery  v. 
Avery,  49  Ala.  193;  Smith  v.  Blakely,  L.  R.  2  Q.  B.  326. 

In  our  case  the  evidence  upon  this  point  is,  "  that  as  the 
chain  carrier  'called  out'  the  surveyor  took  down  the  calls," 
and  it  was  then  proposed  to  give  in  evidence  a  certain  pa- 
per pertaining  to  the  surveyor's  oflBce  which  was  in  the 
hand-writing  of  Horton,  and  purported  to  be  notes  of  a  sur- 
vey of  the  land,  and  signed  by  Horton  as  county  surveyor. 
Was  it  the  original  paper  containing  the  field  notes?  Were 
the  entries  made  contemporaneous  with  the  survey,  or  sub- 
sequently? Did  it  have  any  date,  or  was  it  in  any  other 
way  identified  as  the  paper  containing  the  original  memo- 
randa made  during  the  progress  of  the  survey?  Nothing 
of  the  kind  was  shown  or  offered  to  be  shown.  The  neces- 
sity of  such  preliminary  proof  is  well  illustrated  in  the 
leading  case  of  JPtice  v.  2errinyton,  1  Salk  285 ;  1  Smith  L. 
C.  285.  There,  the  plaintiff  being  a  brewer,  brought  an 
action  against  the  Earl  of  Terrington  for  beer  sold  and  de- 
livered, and  the  evidence  given  to  charge  the  defendant 
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was,  that  the  usual  way  of  the  plaintiff's  dealing  was  that 
the  draymen  came  every  night  to  the  clerk  of  the  brew 
house  and  gave  an  account  of  the  beer  they  had  delivered 
out,  which  he  set  down  in  a  book  kept  for  that  purpose,  to 
which  the  draymen  set  their  names  ;  that  the  drayman  was 
dead,  but  that  this  was  his  hand  set  t<»  the  book.  This  was 
held  good  evidence  of  a  delivery;  but  it  was  also  held 
that  the  shop  book  itself,  singly  and  without  proof  show- 
ing that  the  entries  were  made  contemporaneously  with 
the  delivery  in  the  regular  course  of  business,  and  at 
the  time  they  purported  to  have  been  made  and  veri- 
fied by  the  signature  of  the  drayman,  would  not  be  com- 
petent evidence.  So  that  in  our  case  the  paper  offered 
in  evidence  not  having  been  identified  as  the  original, 
or  as  made  contemporaneously  with  the  facts  recorded, 
or  in  the  regular  course  of  business,  it  was  inadmissible 
either  as  substantive  proof  of  the  alleged  survey,  or  as  evi- 
dence corroborative  of  the  testimony  of  the  witness,  Ray. 
Wharton's  Law  of  Ev.  §  248.  Free  v.  James,  27  Conn.  77: 
Mvlican  v.  WiUiarAs,  48  Pa.  St.  238 :  TowelPs  Ev.  4th  Ed., 
211. 

The  jury  having  found  all  the  issues  in  favor  of  the  de- 
fendants, it  becomes  unnecessary  to  decide  whether  this  ac- 
tion by  a  junior  against  a  senior  patentee  can  be  maintained 
at  all  under  the  decision  ef  this  Court  in  Crow  v.  Holland, 
4  Dev.  417.  It  was  held  in  that  case  that  a  grantee  under 
the  act  of  1798  can  not  maintain  a  scire  facias  to  repeal  a 
grant  for  the  same  land,  when  the  latter  is  older  than  the 
grant  to  him.  This  proceeding  although  in  the  name  of 
the  Attorney  General  is  upon  the  relation  of  the  plaintiff 
and  for  his  benefit,  and  is  really  an  action  inter  partes,  and 
would  seem  to  be  governed  by  Crow  v.  Holland,  How  far 
the  law  may  be  changed  in  this  respect  by  the  provisions 
of  the  Code  of  Civil  Procedure,  §§  367  and  368,  prescribing 
when  and  how  actions  may  be  brought  to  vacate  letters 
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patent,  is  a  question  which  does  not  now  arise ;  nor  does  it 
become  material  to  inquire  how  far  the  rights  of  the  defen- 
dants might  be  affected  by  the  finding  of  the  jury  that  they 
are  purchasers  for  value  and  without  notice.  The  jury 
having  found  under  proper  instructions  from  the  Court, 
that  the  defendants'  grant  was  regularly  obtained  upon  an 
entry  and  location  prior  to  the  grant  of  the  plaintiff,  it  dis- 
poses of  the  case. 

No  error.  Affirmed. 


FRED  FICKEY  &  SONS  v.  B.  H.  MERRIMON. 
Expression  of  Opinion  by  Judge^Nudum  Pactum^Practiee. 

1.  Plaintiffs  alleged  that  defendant  owed  them  a  certain  amount  for 
goods  sold  and  delivered.  Defendant  answered  denying  the  debt 
and  setting  up  a  compromise  between  them  and  the  plaintiffs*  coun- 
sel by  which  defendant  was  to  pay  plaintiffs  fifty  per  cent  of  the  al- 
leged indebtedness  on  condition  that  it  should  be  '*  established." 
The  plaintiffs  replied,  reaffirming  the  contract  and  alleging  that  the 
debt  was  to  be  "  established  "  by  an  affidavit  made  before  a  proper 
officer,  with  which  condition  the  plaintiffs  had  complied;  Held,  that 
under  such  pleadings  it  was  not  improper  to  submit  to  a  jury  an 
issue  as  to  the  validity  of  the  original  debt  unaffected  by  the  com- 
promise, especially  where  the  counsel  on  both  sides  assented  to  the 
framing  of  the  issue. 

2.  Plaintiffs  alleged  a  sale  to  defendant  in  person,  which  defendant 
denied.  On  trial  plaintiffs'  counsel,  Upon  suggesting  that  the  sale 
was  good,  whether  made  to  defendant  or  his  agent,  was  interrupted 
by  the  defendant's  attorney  who  insisted  that  the  plaintiffs'  witness 
testified  to  a  sale  direct  to  the  defendant;  whereupon  the  Judge  in- 
quired,— **  Does  the  record  show  this?"  Upon  plaintiffs'  counsel's 
assent,  the  Judge  demanded,  '*How  then  do  yon  agree  that  they 
were  delivered  to  an  agent?"  Counsel  replied,  '•  The  deposition  of 
S.  G.  M.  will  fix  that,"  upon  which  His  Honor  said,  "Very  well ;. 
proceed;"  Held,  that  the  transaction  was  not  an  intimation  of  an 
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opinion  by  the  Judge  under  the  act  of  1796  forbidding  the  expression 
of  an  opinion  by  him  upon  the  facts  of  the  case. 

8.  An  agreement  to  take  part  of  a  debt  in  payment  of  the  whole  was 
nudum  pactum  before  the  act  of  1874-^5,  ch.  178,  and  where  one  pays 
a  certaim  sum  upon  a  contested  debt  in  compromise  thereof  in  case 
it  shall  afterwards  be  established,  a  finding  by  the  jury  that  it  never 
existed  will  entitle  the  payor  to  a  judgment  of  restitution  for  the 
money  advanced  by  him. 

4.  Where  counsel  on  both  sides  agree  that  the  clerk  may  take  the 
verdict  of  a  jury,  and  afterwards  such  agreement  is  rescinded  with 
notice  to  the  clerk  but  not  to  the  presiding  Judge,  a  judgment  of 
the  Court,  rendered  in  ignorance  of  such  r^scision,  is  not  irregular. 

{McKenzie  v.  Culbreih,  66  N.  C.  584;  Bryan  v.  Fopy  69  N.  C.  45.  cited 
and  approved.) 

Civil  Action  tried  at  Fall  Term,  1877,  of  Buncombe  Su- 
perior Court,  before  Schenek,  J. 

The  plaiutiflFs  brought  this  action  to  recover  a  certain  sum 
of  money  alleged  to  be  due  by  defendant,  and  the  facts 
necessary  to  an  understanding  of  the  opinion  are  stated  by 
The  Chief  Justice.  There,  was  a  verdict  and  judgment  for 
defendant,  and  an  appeal  by  plaintiffs. 

The  case  was  argued  by  Messrs.  Battle  ^  Mordecaiy  for 
plaintiffs,  and  Mr.  J.  3.  Merrimon,  for  defendant. 

Smith,  C.  J.  The  action  was  for  goods  alleged  to  have 
been  sold  and  delivered  by  the  plaintiffs  to  the  defendant  ia 
November,  1860.  In  his  answer  the  defendant  denied  the 
debt  and  said  that  he  had  entered  into  a  contract  of  com- 
promise with  the  plaintiflfe*  counsel  whereby  he  agreed  to 
pay  fifty  per  cent  of  the  claim,  on  condition  that  it  should 
be  established,  and  had  paid  one  hundred  and  fifty  dollars 
to  the  attorney  which  he  was  not  to  remit  but  retain  in  his 
own  hands  until  the  condition  was  fulfilled.  The  plaintiflfe 
in  their  replication  reaffirm  the  validity  of  their  demand, 
admit  the  payment  of  one  hundred  and  forty  dollars  to  their 
attorney,  under  a  contract  of  compromise  at  fifty  per  centum 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  687 

FiCKEY  D.  MERRIMON. 

on  condition  that  the  claim  should  be  supported  by  affidavit 
made  before  a  competent  officer,  and  that  such  affidavit  had 
been  made  and  shown  to  defendant  before  the  action  was 
commenced. 

Issues  made  up  by  the  Court  and  consented  to  by  counsel 
were  then  submitted  to  the  jury  as  follows : — 

Did  the  defendant  when  this  suit  began  owe  the  plaintiflfe 
$307.37  with  interest  from  May,  1861,  for  goods  sold  and 
delivered  ? 

Did  the  defendant  and  coimsel  for  plaintiffs  agree  in  1871 
to  compromise  this  debt  at  fifty  cents  in  the  dollar,  if  the 
plaintiffs  should  establish  their  debt  ? 

The  jury  responded  in  the  negative  to  the  first  issue  and 
in  the  affirmative  to  the  second.  The  evidence  as  to  the  sale 
and  delivery  of  the  goods  was  conflicting,  one  of  the  plain- 
tiffs and  another  witness  swearing  positively  to  the  sale  to 
the  defendant  in  person  at  Baltimore  on  the  1st  day  of 
November,  1860,  and  the  defendant  testifying  that  he  was 
never  in  that  city  until  since  the  war.  During  the  argu- 
ment of  plaintiffs'  counsel  before  the  jury  he  insisted  that 
the  defendant  was  liable  whether  the  goods  were  sold  to 
him  in  person  or  sent  on  his  order.  He  was  interrupted  by 
defendant's  counsel  who  suggested  that  plaintiffs'  witnesses 
testified  to  a  sale  direct  to  defendant  when  the  Judge  said, 
**  does  the  deposition  show  this  ?"  Upon  plaintiffs'  counsel 
assent,  the  Judge  remarked,  **  how  then  do  you  argue  that 
they  were  delivered  to  an  agent  ?"  Counsel  replied,  *'  the 
deposition  of  S,  G.  Merrimon  will  fix  that"  and  thereupon 
the  Judge  added,  **very  well,  proceed." 

The  Court  charged  the  jury  that  if  the  goods  were  sold 
and  delivered  to  the  defendant  or  his  authorized  agent,  or  to 
his  order,  or  were  delivered  to  him  or  on  his  order,  and  ac- 
-cepted,  they  should  find  the  first  issue  for  the  plaintiffs ; 
that  the  words  *'  if  he  should  establish  his  debt,  meant,  if 
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he  should  establish  it  by  judicial  determination,  and  with 
regard  to  this  suit,  if  he  should  establish  it  in  this  action.'^ 

On  the  retirement  of  the  jury  the  Court  inquired  of  counsel 
if  they  were  willing  to  let  the  clerk  take  the  verdict,  and 
both  gave  their  consent.  Shortly  after,  the  plaintiffs'  counsel 
told  the  defendant's  counsel  that  he  preferred  to  be  prebent, 
and  this  withdrawal  of  consent  was  made  known  to  the 
clerk,  but  not  communicated  to  the  Court.  The  verdict  was 
rendered  to  the  clerk  in  the  presence  of  the  Judge  and  while 
the  counsel  were  absent.  The  record  is  very  volumninous, 
and  the  plaintiffs'  exceptions  numerous,  but  the  foregoing 
facts  are  deemed  sufficient  to  a  proper  understanding  of  their 
force.  They  will  be  noticed  successively  in  their  proper 
order: — 

The  objection  to  the  form  of  the  first  issue  is  untenable. 
It  is  quite  obvious  from  its  own  words  and  the  charge  of  the 
Court  that  the  jury  understood  they  were  to  inquire  into 
the  validity  of  the  debt,  the  matter  in  dispute  as  it  exbted 
originally  unaffected  by  the  deposit  made  on  the  compro- 
mise. They  find  that  the  defendant  owed  no  part  of  the 
account.  Besides  the  plaintiffs'  counsel  assented  to  the 
framing  of  the  issue,  and  if  not  satisfied  should  have  asked 
for  a  modification  before  the  rendering  of  the  verdict. 

The  remark  of  the  Court  at  the  interruption  of  the  course 
of  argument  pursued  by  counsel  evidently  proceeded  from  a 
desire  to  correctly  understand  the  testimony  and  the  facts 
found,  and  this  is  manifest  from  his  concluding  words, — 
'*  Very  well,  proceed."  This  does  not  violate  the  act  of  1796, 
and  could  not  have  tended  so  far  as  we  can  see  to  prejudice 
the  plaintiffs'  case. 

The  construction  given  by  the  Court  to  the  expression  "if 
he"  (the  plaiutift)  "  should  establish  his  debt :"  The  second 
issue  looking  to  the  scaling  of  the  debt  under  the  compromise 
contract  became  entirely  immaterial  upon  the  findings  on 
the  first  issue,  that  there  was  no  debt  to  be  scaled.     More- 
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over  the  agreement  to  take  part  in  satisfaction  of  an  estab- 
lished debt,  was  inoperative  even  after  payment  for  want  of 
a  consideration  to  support  it.  McKenzie  v.  Culbreth,  66  N,  C. 
534 ;  Bryan  v.  Foy^  69  N.  C.  45.  It  is  otherwise  now  under 
the  act  of  March  17th,  1875.    Act  of  1874,  75,  ch.  178. 

Judgment  should  have  been  given  the  plaintiffs  for  the 
sum  of  one  hundred  and  forty  dollars  paid  over  by  defendant 
to  their  attorney. 

We  do  not  see  how  the  defendant  can  be  adjudged  to  pay 
money  to  the  plaintiffs,  after  a  verdict  declaring  he  never 
had  the  goods  and  did  not  owe  them.  The  fund  in  the 
hands  of  their  counsel  does  not  belong  to  them  but  to  the 
defendant. 

The  rendering  of  the  verdict  in  open  Court  an,d  when  the 
the  Judge  was  present,  was  regular  and  proper,  more  espe- 
cially after  the  agreement  that  the  clerk  alone  might  take 
it.  The  Judge  would  undoubtedly  have  sent  for  the  counsel 
had  their  wish  to  be  present  been  known  to  him.  But  he 
was  not  informed  of  the  subsequent  withdrawal  of  consent 
and  had  a  right  to  assume  its  continuance.  The  complaint 
comes  too  late  after  an  adverse  verdict.  We  have  considered 
the  various  exceptions  of  plaintiffs  and  in  our  view  they  are 
untenable. 

No  error.  Affirmed. 


JULIA  A.  COBLE  and  others  v.  DAVID  COBLE,  Adm'r. 
Privilege  of  Counsel^Address  to  Jury. 

1.  It  is  not  within  the  priyilege  of  counsel  in  argument  to  a  jury,  to 
use  language  calculated  to  humiliate  and  decade  the  opposite  party 
in  the  eyes  of  the  jury  and  by-standerp,  particularly  when  he  has 
not  been  impeached. 

2.  Where,  on  the  trial  below,  a  witness  for  pla"ntitf  h  iJ  been  impeach. 
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ed  by  the  testimony  of  defeDdant  and  plaintiff's  counsel  said  in  ad- 
dressing the  jury  '*  that  no  man  ^ho  lived  in  defendant's  neighbor- 
hood could  have  anything  but  a  bad  character;  that  defendant  pol- 
luted everythiog  near  him,  or  that  he  touched;  that  he  was  like  the 
upas  tree  shedding  pestilence  and  corruption  all  around  him ;''  Heid, 
that  the  defendant  was  entitled  to  a  new  trial. 

estate  V.  Smith,  75  N.  C.  806 ;  Ikvries  v.  Haywood,  63  N,  C.  68  ;  Jenkins 
V.  Ore  Co.,  65  N.  C.  668;  State  v.  WiUiams,  lb.  505;  State  v.  Under- 
wood, 77  N.  C.  502,  cited  and  approved.) 

Civil  Action  tried  at  Spring  Term,  1878,  of  Guilford 
Superior  Court,  before  McKoy^  J. 

The  facts  appear  in  the  opinion.  There  was  judgment  for 
the  plaintiffs  in  the  Court  below  and  the  defendant  appealed. 

Mr.  Thomas  Ruffing  for  plaintiffs. 
Messrs.  Scott  ^  Caldwell,  for  defandant. 

Bynum,  J.  The  argument  and  exhaustive  brief  of  Mr. 
Ruffin  have  convinced  us  that  the  law  and  merits  of  the 
case  are  probably  with  the  plaintiffs,  and  it  is  with  reluc- 
tance that  we  are  compelled  to  withhold  an  affirmation  of 
the  judgment  rendered  below,  and  to  award  a  venire  de  novo. 
But  in  the  conduct  of  the  trial  before  the  jury,  there  has 
been  such  a  gross  abuse  of  the  privileges  of  an  attorney  to 
the  manifest  prejudice  of  the  defendant,  that  we  can  not 
refuse  him  a  new  trial  without  a  clear  departure  from  a 
well  considered  line  of  decisions  of  this  Court. 

We  extract  frqm  the  case  so  much  of  it  as  is  necessary  to 
present  the  question  to  be  determined:  "riaintifl's'  counsel 
in  his  concluding  speech  to  the  jury  commented  on  the  char- 
acter of  the  defendant  in  language  of  denunciation  ;  among 
other  things,  in  speaking  of  the  character  of*  plaintiffs*  wit- 
nest»,  D.  S.  Coble,  who  had  been  impeached  by  the  testimony 
of  the  defendant,  he  said,  *  that  no  man  who  had  lived  in 
defendant's  neighborhood  could  have  anything  but  a  bad 
character;  that  defendant  polluted  every  thing  near  him. 
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or  that  he  touched ;  that  he  was  like  the  upas  tree,  shed- 
ding pestilence  and  corruption  all  around  him.'  The  defen- 
dant's counsel  objected  during  these  utterances  to  these 
comments,  upon  the  ground  that  the  character  of  defendant 
had  not  been  impeached,  and  that  he  had  not  been  offered 
as  a  witness  except  by  the  plaintiffs  "  who  had  used  his  writ- 
ten testimony  in  their  own  behalf. 

Upon  the  argument  here  it  was  admitted  that  this  was 
irregular,  but  it  was  insisted  that  it  would  not  entitle  the 
defendant  to  a  new  trial,  unless  it  clearly  appeared  that  his 
cause  was  thereby  prejudiced,  and  that  it  was  impossible 
such  could  have  been  the  case  because  there  was  but  a  single 
issue  that  was  left  finally  to  the  jury,  to  wit,  whether  the 
Shaw  land  was  purchased  with  the  plaintiffs'  money,  and 
as  to  that  one  the  defendant  was  not  examined,  nor  did  his 
written  evidence  relate  thereto,  and  could  have  had  no 
weight  one  way  or  the  other  with  the  jury  in  determining 
the  single  issue  submitted.  This  is  the  excuse.  To  use  it 
seems  an  aggravation  of  the  offence,  for  it  admits  that  there 
was  not  and  could  not  have  been  a  single  ground  for  the  de- 
rogatory assault  upon  the  defendant.  It  was  therefore  un- 
provoked and  wanton,  and  could  have  been  resorted  to  for 
the  single  purpose  only  of  prejudicing  his  cause  before  the 
jury,— the  verdict  must  be  carried  by  denouncing  the  man — 
and  it  was  carried.  Some  allowance  should  be  made  for  the 
zeal  of  counsel  and  the  heat  of  debate,  but  here,  the  lan- 
guage and  Mieaning  of  counsel  were  to  humiliate  and  de- 
grade the  defendant  in  the  eyes  of  the  jury  a,nd  by- 
standers— a  defendant  who  had  not  been  impeached  by 
witnesses,  by  his  answer  to  the  complaint,  or  by  his 
conduct  of  the  defence,  as  it  appears  of  record.  Such 
an  assault  is  no  part  of  the  privilege  of  counsel  and 
was  well  calculated  to  influence  the  verdict  of  the  jury.  The 
defendant's  counsel  interposed  his  objection  in  apt  time  and 
upon  the  instant,  but  they  met  with  no  response  from  the 
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Court,  and  for  this  error  there  must  be  a  venire  de  novo. 
Stale  V.  Smith,  75  N.  C.  306;  Devries  v.  Haywood,  63  N.  C. 
53 ;  Jenkins  v.  The  N.  C.  Ore  Dressing  Co.,  65  N.  C.  563 ; 
JSiate  V.  WiUiams,  65  N.  C.  505 ;  SiaU  v.  Underwood,  77  N. 
C.  502. 

Error.  Venire  de  novo. 


JOSEPH  H.  HOFF  and  others  v.  O.  A.  CRAFTON  and  otherp. 

Separate  Action—Sale  of  Land  Under  Decree^Mortgage— Issues— 

Practice. 

1.  Where  land  waa  sold  under  decree  of  a  Probate  Court  and  notes 
secured  by  mortgage  on  the  land  taken  to  secure  the  deferred  pay- 
ments, the  only  remedy  for  their  collection  is  by  motion  in  the 
cause  in  the  Probate  Court;  an  independent  action  on  the  notes  can 
not  be  sustained. 

2.  In  such  case,  an  order  by  the  Probate  Court  to  collect  the  notes  by 
a  sale  of  the  mortgaged  premises  is  not  in  any  sense  a  proceeding  to 
foreclose  a  mortgage;  it  is  simply  an  order  directed  to  its  commis- 
sioner to  proceed  under  the  mortgage  deed  and  convert  the  proper- 
ty into  money  to  pay  the  debts  secured. 

3.  In  such  case,  the  terms  of  sale  prescribed  in  the  mortgage  deed  can 
not  be  changed  by  the  Court  without  the  consent  of  all  parties  in- 
terested. 

4.  Where,  in  such  case,  there  was  a  conflict  in  the  Probate  Court  as  to 
the  ownership  of  the  notes  and  issues  in  regard  thereto  were  ordered 
to  be  made  up  and  sent  to  the  Superior  Court  for  trial,  and  there- 
upon the  case  was  carried  by  appeal  to  the  Superior  Court;  B  was 
held  to  be  error  for  the  Superior  Court  to  remand  the  case  to  the 
Probate  Court  without  trying  such  issues;  they  should  have  been 
passed  on  and  decided  and  then  the  cause  should  have  been  remanded 
to  the  Probate  Court  to  be  proceeded  with  and  closed. 

{Lord  V.  Beard^  mite,  5;  Council  v.  Rieers,  65  N.  C.  54;  Mauiiey  v.  Pern- 
bei'ton,  75  N.  C.  219,  cited  and  approved.) 

Special  Proceeding  commenced  in  the  Probate  Court  and 
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heard  on  appeal  at  Spring  Term,  1878,  of  Martin  Superior 
Court,  before  Henry,  J. 

Th^  plaintiffs  filed  their  petition  against  the  defendants 
in  the  Probate  Court  for  partition  and  sale  of  lands  devised 
by  John  Barden,  and  of  which  they  were  tenants  in  common. 
The  lands  were  decreed  to  be  sold  on  the  terms  that  four 
hundred  dollars  of  the  purchase  money  be  paid  at  the  sale 
and  notes  taken  for  the  residue  in  four  equal  installments, 
payable  at  one,  two,  three  and  four  years ;  that  the  land 
should  be  at  once  conveyed  to  the  purchaser  and  reconveyed 
by  him*  by  way  of  mortgage  to  secure  the  deferred  pay- 
ments ;  and  Joseph  T.  Waldo  was  appointed  commissioner 
to  make  the  sale.  The  lands  were  sold  under  this  order  to 
George  L.  Roebuck,  who  complied  with  the  conditions  of 
sale,  and  report  thereof  was  made,  and  on  April  the  8rd, 
1874,  confirmed  by  the  Court.  The  mortgage  contained  a 
clause  by  which,  on  default  of  the  mortgagor  in  making  any 
of  his  stipulated  payments,  the  commissioner  Waldo  was 
authorized  to  sell  the  lands  at  public  sale  for  cash  and  pay 
the  notes. 

The  case  states  that  after  deducting  for  cost^,  the  funds 
(both  money  and  notes)  were  on  May  the  7th,  1874,  deliv- 
ered to  the  parties  in  interest  On  the  12th  day  of  Septem- 
ber, 1877,  the  commissioner  reported  further  to  the  Court 
that  three  of  the  notes  were  outstanding,— one  in  possession 
of  W.  E.  Best  who  claimed  to  be  the  owner,  while  by  others 
it  was  alleged  to  have  been  paid ;  and  another  held  by 
Homthall  &  Bro.,  whose  right  thereto  was  denied  by  Nancy 
E.  Hoff,  from  whom  the  firm  received  it ;  that  at  the  in- 
stance of  the  parties  interested  he  had  attempted  to  make 
sale  of  the  premises  under  the  mortgage,  but  had  failed  by 
reason  of  the  bidder^s  non-compliance  with  the  terms  of  sale, 
and  he  had  now  advertised  them  again  ;  that  in  his  opinion 
the  lands  if  sold  for  cash  would  not  command  a  price  ade- 
quate  to  discharge  the  secured  debts,  and  recommending 
38 
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that  they  be  sold  on  credit.  Ilornthall  &  Bro,  and  Best 
were,  by  notice  served  on  them,  made  parties  to  the  pro- 
ceeding. 

On  the  hearing  of  the  matter,  the  Court  ordered  a  sale 
for  one-fourth  cash  and  on  a  credit  of  one  and  two  years  for 
the  residue  of  the  purchase  money,  and  title  to  be  retained 
until  full  payment,  and  directed  certain  issues  touching  the 
payment  of  the  note  held  by  Best,  and  his  right  thereto, 
und  the  right  of  Hornthall  &  Bro.  to  the  note  in  their  pos- 
session, to  be  made  up  and  sent  to  the  Superior  Court  for 
trial  in  term  time.  These  issues  were  accordingly  drawn 
up.  At  the  same  time  in  behalf  of  Hornthall  &  Bro.  and 
Best,  a  motion  was  made  to  dismiss  the  proceedings,  which 
was  overruled  and  they  appealed.  On  the  hearing  before 
the  Judge  of  the  Superior  Court,  he  affirmed  the  ruling 
of  the  Probate  Judge,  and  ordered  the  cause  to  be  remanded, 
and  they  appealed  to  this  Court. 

31essrs.  Mullen  ^  Moore  and  G.  //.  Broivn,  Jr.j  for  plain- 
tiffs. 

J\Ir\  P.  H.  Winston^  tor  defendants. 

Smith,  C.  J.  (After  stating  the  case  as  above.)  The  ap- 
pellants in  the  argument  here  insist:  1.  That  the  action  had 
terminated  in  the  Probate  Court  and  the  Probate  Judge  had 
no  further  jurisdiction  to  proceed  in  the  case.  2.  That  tht 
present  proceeding  was  in  substance  if  not  in  fact  to  fore- 
clo5,e  a  mortgage  which  a  Probate  Court  had  not  cognizance 
to  hear  and  determine.  3.  That  the  mortgagor  George  E. 
Koebuck  was  a  necessary  party.  4.  That  if  sold  the  land 
must  be  sold  according  to  the  terms  of  the  mortgage  and 
for  cash  only.  We  propose  to  notice  these  several  objections 
successively : — 

The  action  is  not  ended  as  long  as  any  thing  remains  to 
be  done.    Here,  the  notes  were  unpaid  and  the  security  for 
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their  payment  was  in  the  hands  of  an  officer  of  the  Court. 
Wo  have  decided  at  this  term,  in  Lord  v.  Beard^  ante^  6,  that 
where  a  clerk  and  master  who  was  also  guardian  to  the  in* 
fant  whose  lands  were  sold  by  a  decree  of  the  Court  of 
Equity,  took  the  note  payable  to  himself  as  j^uardian  from 
the  purchaser,  the  only  remedy  for  its  payment  was  a  motion 
in  the  cause  and  an  independent  action  on  the  note  could 
not  be  sustained.  To  same  effect  are  Council  v.  Rivers^  65 
N.  C,  54,  and  Mauney  v.  Pemberion,^  75  N.  C,  219. 

The  second  objection  rests  upon  an  entire  misconception 
of  the  facts  of  this  case.  It  is  not  in  any  sense  a  proceed- 
ing to  foreclose  a  mortgage,  nor  indeed  any  independent  ju- 
dicial action.  It  is  simply  an  order  directed  to  its  commis- 
sioner having  control  of  a  security,  to  proceed  under  his 
deed  and  convert  the  property  into  money  to  pay  the  debts 
secured.  The  commissioner  is  an  appointee  of  the  Court — 
acting  under  its  authority  and  by  its  sanction — and  remains 
subject  to  its  control  until  the  whole  matter  is  adjusted  and 
closed.  Suppose  the  purchaser  had  conveyed  other  real  es- 
tate to  secure  the  purchase  money,  could  not  the  Court  com- 
pel the  commissioner  to  exercise  the  power  of  sale  conferred 
on  him  in  order  to  the  payment  of  the  debt?  This  case  does 
not  differ  from  the  one  supposed.  The  Court  issues  its  man- 
date to  the  commissioner  to  proceed  to  make  the  money — 
and  this  it  clearly  had  the  right,  and  it  was  its  duty  to  do. 

The  third  exception  is  disposed  of  in  what  has  been  alreadf 
said.  The  commissioner  is  acting  so  far  as  the  mortgagor  is 
concerned,  as  any  other  mortgagee  under  a  power  of  sale, 
and  not  asking  the  aid  of  any  Court  in  its  exercise. 

The  fourth  exception  is  well  founded.  The  terms  of  the 
sale  as  prescribed  in  the  mortgage  can  not  be  changed  by 
the  Court  without  the  consent  of  all  parties  interested.  The 
mortgage  is  a  contract  and  is  inviolable  as  well  against  the 
action  of  the  Court  as  any  one  else.  The  Court  could  only 
order  its  commissioner  to  proceed  under  it  according  to  its 
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provisions,  and  no  inconvenience  or  loss  likely  to  be  incur- 
red bj  a  sale  for  cash,  can  authorize  a  sale  on  any  other 
terms  by  the  commissioner.  We  are  not  now  referring  to  a 
judicial  proceeding  to  foreclose,  but  to  the  facts  of  our  own 
case.  The  departure  from  the  requirements  of  the  mortgage 
is  imauthorized,  and  the  order  in  this  particular  erroneous. 
Nor  should  the  case  have  been  remanded  until  the  issues  of 
fact  sent  up  were  tried.  It  was  the  duty  of  the  Judge  to 
proceed  to  have  these  issues  passed  on  and  decided  first ; 
and  then,  after  correcting  the  error  of  the  Probate  C!ourt  in 
80  far  as  its  order  varied  the  terms  of  sale  prescribed  in  the 
mortgage,  to  remand  the  cause  to  be  proceeded  with  and 
closed.  In  this  respect  there  is  error  in  the  judgment  be- 
loW|  and  the  cause  will  be  remanded  to  be  proceeded  with 
in  conformity  to  this  opinion. 

Error.  Judgment  reversed  and  case  remanded. 


ELISHA  POKTER  v.  D.  T.  DURHAM  and  BRYAN  BROWN. 
Costs— Witness  Fees— Practice. 

"Where,  in  an  action  to  recover  damages  resulting  from  cutting  a  ditch, 
the  title  to  the  land  came  in  controversy  and  on  motion  of  plaintiff 
a  survey  was  ordered  and  made,  and  on  the  trial  the  surveyors  were 
summoned  as  witnesses  for  plaintiff  but  were  not  introduced  by 
him  or  tendered  to  defendant,  nor  was  the  plat  put  in  evidence, 
but  the  defendant  examined  them  and  introduced  the  plat;  li  ttnu 
heldf  the  plaintiff  having  obtained  a  verdict,  that  the  costs  of  the 
Burvey  and  the  witness  fees  of  the  surveyors  should  be  taxed  against 
the  defendant. 

Civil  Action  removed  from  Pender  and  tried  at  Fall 
Term,  1876,  of  Dcjplin  Superior  Court  before  McKay,  J. 

The  question  presented  by  the  record  and  decided  by  this 
Court  was  one  of  costs  which  were  incurred  as  follows:  The 
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action  was  brought  to  recover  damages  alleged  to  have  re- 
sulted from  cutting  a  ditch  upon  certain  lands,  and  the  title 
thereto  coming  in  controversy,  the  Superior  Court  of  Pen- 
der upon  motion  of  the  plaintiff  ordered  a  survey  to  be 
made,  which  motion  was  resisted  by  the  defendants.  In 
pursuance  of  the  order  a  survey  was  made  and  a  plat  re- 
turned to  Court  and  filed  with  the  papers  in  the  case.  On 
the  trial  of  the  action,  the  surveyors  were  summoned  as 
witnesses  by  the  plaintiff,  but  were  not  introduced  or  exam- 
ined by  him,  nor  the  plat  put  in  evidence.  The  defendants 
introduced  the  plat  and  the  surveyors  and  examined  them. 
The  plaintiff  closed  his  case  without  stating  that  he  tender- 
ed the  plat  or  witnesses  to  the  defendants.  Upon  these 
facts  His  Honor  considering  that  plaintiff  had  incurred  use- 
less expense,  and  had  summoned  unnecessary  witnesses,  de- 
creed, that  the  costs  of  the  survey  and  the  witness  fees  of 
the  surveyors  be  paid  by  plain tifi;  There  was  judgment  in 
the  case  for  plaintiff,  and  he  appealed  from  so  much  thereof 
as  taxed  him  with  the  said  costs. 

Messrs.  W.  S.  ^  D.  J.  Devane,  W.  A.  Allen  and  D.  L.  Bus- 
sell,  for  plaintiff. 

Messrs.  J.  N.  Siallings  and  Merrimon^  Fuller  ^  Ashe,  for 
defendants. 

Readb,  J.  We  are  of  the  opinion  that  under  C.  C.  P.  § 
276,  the  plaintiff  is  entitled  to  recover  costs.  But  of  course 
he  is  not  entitled  to  recover  unnecessary  costs.  So  the 
question  is  whether  the  survey  and  the  attendance  at  the 
trial  of  the  surveyors,  they  being  summoned,  were  proper 
or  necessary  costs.  The  survey  was  ordered  by  the  Court 
upon  motion  of  the  plaintiff  it  is  true,  and  that  was  an  ad- 
judication that  a  survey  was  proper.  That  it  was  useful  was 
shown  by  the  fact  that  it'was  ordered  by  the  Court  and  used 
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upon  the  trial  by  the  defendant  himself.    Surely  then  he 
can  not  complain  that  it  was  useless  or  unnecessary. 

What  has  been  said  of  the  survey  may  be  said  of  the  sur- 
veyors. It  was  prudent  in  the  plain tiflf  to  summon  them, 
as  they  would  probably  be  needed  to  explain  the  survey. 
They  were  examined  as  witnesses  by  the  defendant,  and 
therefore  it  is  not  for  the  defendant  to  say  that  they  were 
Useless.  It  often  happens  that  a  party  prepares  testimony 
which  will  probably  be  necessary,  but  which  turns  out  not 
to  be  so  for  him  upon  the  trial ;  and  then  he  will  not  be 
allowed  to  have  them  taxed  in  the  costs,  unless  their  mate- 
riality is  shown,  which  is  usually  done  by  tendering  them  to 
the  other  side  who  may  examine  them  to  show  that  they 
were  not  material.  Here  the  surveyors  were  not  sworn  or 
examined  by  the  plaintiff  or  tendered  to  the  defendant ; 
but  then  that  was  made  unnecessary  by  reason  that  the  de- 
fendants examined  them  as  witnesses  of  their  own  accord. 

There  is  error.  There  would  be  judgment  here  for  the 
plaintiff  for  full  costs  of  the  survey  and  of  the  surveyors  as 
witnessett,  but  the  fees  of  the  witnesses  do  not  appear  of 
record,  and  therefore  this  will  be  certified  to  the  Court  be- 
low, and  the  case  remanded  to  the  end  that  there  may  be  . 
judgment  for  the  plaintiff  below  in  accordance  with  this 
opinion. 

Error.  Reversed. 


SUPREME  COURT  CLERK'S  OFFICE  v.  THE  COMMISSIONERS 
OF  RICHMOND. 

Fees  of  Supreme  Court  Clerk. 

The  clerk  of  the  Supreme  Court  is  not  embraced  in  the  provisions  of 
oh.  247,  Laws  1874-75,  directing  the  payment  of  half  fees  in  certain 
cases.  He  is  entitled  to  full  fees  when  the  defendant  in  a  criminal 
action  appeals  to  this  Court. 
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KuLE  on  the  Board  of  Commissioners  of  Richmond  to 
show  cause  why  an  attachment  shall  not  issue  for  their  re- 
fusal to  pay  the  costs  adjudged  against  the  board  and  due 
the  clerk's  oflSce,  in  Statt  v.  BuUard  and  State  v.  CovingtoUj 
heretofore  decided  by  this  Court.  The  commissioners  an- 
swer and  say  they  are  advised  by  their  counsel  that  the 
county  is  bound  for  half  fees  only,  for  which  provision  has 
been  made,  and  they  are  ready  and  willing  to  pay  full  fees 
if  this  Court  shall  so  determine.  Mr.  J.  D.  iSAair  appeared 
in  this  Court  for  the  commissioners. 

Smith,  0.  J.  (After  stating  the  case  as  above.)  We  are 
of  opinion  that  the  clerk  of  this  Court  is  not  embraced  in 
the  provision  for  the  payment  of  half  fees  in  certain  cases, 
and  is  entitled  to  full  costs.  In  the  Revised  Code  the  fees 
of  the  County  Court  clerk  are  prescribed  in  ch.  102  §  17, 
and  those  of  the  Superior  Court  clerk  in  the  succeeding  sec- 
tion. §  19  applies  to  both  clerks  and  disallows  a  fee  for 
issuing  a  capias  ad  respondendum  during  term  time  and  re- 
turnable instanier,  unless  it  shall  have  been  executed.  Then 
follows  §  20,  which  is  substantially  re-enacted  by  the  act  of 
1875.    Laws  1874-75,  ch.  247. 

The  last  act  directs  the  costs  inclusive  of  witness  fees  in 
certain  cases  to  be  paid  by  the  prosecutor  in  all  criminal 
actions  terminating  in  an  acquittal,  an  entry  of  nolle  prose- 
qui, or  arrest  of  judgment,  whenever  the  Judge  or  justice 
trying  the  same  shall  certify  *'  that  there  was  not  reasona- 
ble ground  for  the  prosecution,  and  that  it  was  not  required 
by  the  public  interest."  The  act  further  declares  that  *4f 
there  be  no  prosecutor,  and  the  defendant  is  acquitted  or 
convicted,  and  unable  to  pay  the  costs,  or  a  nolle  prosequi  be 
entered,  or  judgment  arrested,  the  county  shall  pay  the 
clerks,  sheriffs,  constables  and  witnesses  their  half  fees  only, 
except  in  capital  felonies  and  prosecutions  for  forgery,  per- 
jury and  conspiracy,  when  they  shall  receive  full  fees.'' 
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This  act  is  but  a  substitute  and  in  nearly  the  same  words 
as  §  20  ch.  102  of  the  Revised  Code,  and  must  be  inter- 
preted upon  the  same  principle.  The  liability  of  the  county 
is  made  to  depend  on  the  manner  of  termination  of  the 
class  of  criminal  actions  to  which  th«^  statute  applies,  and 
as  to  such  of  them  as  end  in  a  nolle  prosequi  or  verdict  of 
acquittal  and  can  not  be  reviewed  in  this  Court,  no  further 
costs  will  be  incurred. 

It  will  also  be  noticed  that  county  oflScers,  clerks,  sher- 
iffs and  constables,  are  grouped  together  where  fees  with 
the  fees  of  witnesses  attach  to  trials  in  the  Superior  Court 
and  to  antecedent  proceedings,  and  the  association  strongly 
points  to  the  legislative  intention  to  refer  only  to  clerks  of 
the  Superior  Court.  It  would  be  a  strained  construction  of 
the  word  to  extend  it  to  the  clerk  of  this  Court,  and  in  our 
opinion  this  is  not  its  proper  meaning  and  effect.  We 
therefore  declare  the  clerk  of  this  Court  is  entitled  to  full 
fees.  In  view  of  the  expressed  willingness  of  the  commis- 
sioners to  pay  their  costs,  if  in  the  judgment  of  this  Court 
the  county  is  chargeable  therefor,  we  presume  no  further 
proceeding  under  the  rule  is  necessary. 

The  clerk  will  send  to  the  commissioners  a  certified  copy 
of  this  opinion.  The  county  commissioners  will  pay  the 
costs  of  the  rule. 

Per  Curiam.  Judgment  accordingly. 


The  People,  &c.,  on  relation  of  aEORGE  W.  PRICE,  Jr.  v.  HENRY 

C.  BROCK. 

Election— Power  to  Declare  Result. 

Under  the  Private  Laws  of  1868-'69,  ch.  5,  g  9,  it  is  the  exclusive  pro- 
vince of  the  hoard  of  aldermen  of  the  city  of  Wilmington  to  declare 
the  result  of  a  hallot  for  chief  of  police  for  said  city. 
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Civil  Action  tried  at  June  Special  Term,  1877,  of  New 
Hanover  Superior  Court,  before  Seymour,  J, 

The  plaintiff  alleged  that  in  June,  1877,  the  board  of 
aldermen,  ten  in  number,  of  the  city  of  Wilmington  pro- 
ceeded in  pursuance  of  law  to  elect  a  chief  of  police  for  the 
city,  and  that  upon  the  sixth  ballot  he  received  five  votes 
and  the  defendant  four  votes,  and  that  one  ballot  was 
blank ;  that  the  clerk  of  the  board  announced  that  as  but 
nine  votes  were  cast  and  the  plaintiff  having  received  a 
majority  thereof,  he  was  duly  elected  ;  that  notwithstanding 
this  result,  the  board  decided  to  have  another  ballot,  when 
the  defendant  received  six  votes  and  was  declared  elected, 
and  was  inducted  into  oflBce  under  the  protest  of  the  plain- 
tiff, and  has  since  been  exercising  the  duties  of  the  office 
withholding  the  same  from  the  plaintiff  contrary  to  law. 

The  defendant  in  his  answer  says  that  immediately  after 
the  clerk  announced  the  vote  as  alleged,  Mr.  Vollers  a 
member  of  the  board  stated  that  he  had  cast  the  blank 
ballot  by  mistake,  and  asked  to  be  allowed  to  correct  the 
same ;  that  thereupon  the  board  recortsidered  the  vote  and 
proceeded  to  ballot  again,  and  on  the  seventh  ballot  the 
defendant  received  six  votes  being  a  majority  of  all  the 
board  of  aldermen,  and  afterwards  said  board  declared  that 
the  defendant  was  duly  elected ;  whereupon  he  qualified 
and  entered  upon  the  discharge  of  his  duties  as  chief  of 
police,  and  denies  that  the  plaintiff  was  appointed  by  the 
board  or  a  majority  thereof. 

Upon  the  trial  it  was  agreed  by  counsel  that  the  case 
should  be  heard  upon  the  complaint  and  answer,  and  that 
all  laws  in  regard  to  the  charter  of  said  city  should  be  con- 
sidered in  evidence,  and  that  the  account  of  said  balloting 
as  contained  in  a  transcript  from  the  minutes  of  the  board 
should  be  admitted  as  true.  His  Honor  held  that  the  de- 
fendant was  entitled  to  the  office  and  the  plaintiff  appealed. 
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Mr.  D.  L.  Bussdl,  for  plaintiff. 

Messrs.  A.  T  ^  /.  London^  for  defendant. 

Faircloth,  J.  The  question  in  this  case  arises  under  an 
act  for  the  government  of  the  city  of  Wilmington.  Private 
Laws  1868-'9,  ch.  5,  §  9. 

We  find  it  unnecessary  to  decide  the  questions  discussed 
at  bar,  to  wit,  whether  the  majority  of  a  quorum  are  com- 
petent to  make  an  election  and  whether  the  last  ballot  could 
operate  under  said  section  as  a  removal  of  one  who  might 
have  been  elected  by  a  previous  ballot  The  board  of  alder- 
men consists  of  ten  members,  and  all  of  them  were  present 
when  the  sixth  ballot  was  taken,  under  which  the  plaintiff 
asserts  his  title. 

The  clerk  counted  the  ballots  and  announced  that  the 
plaintiff  having  received  a  majority  of  the  votes  cast,  was 
elected.  Some  of  the  aldermen  immediately  expressed  the 
opinion  that  the  plaintiff  was  elected  and  shoidd  be  so  de- 
ckired,  but  others  differing  with  them  contended  that  there 
had  been  no  election.  It  was  then  proposed  to  strike  out 
the  ballot  just  taken  and  vote  again,  which  proposition  was 
adopted  by  the  board.  No  result  of  the  6th  ballot  was  de- 
clared by  the  boards  and  for  this  reason  we  think  the  plain- 
tiff was  not  elected,  and  would  not  have  been  even  if  each 
member  had  voted  for  him.  The  board  alone  could  ascer- 
tain the  result  and  declare  the  party  elected,  either  by  doing 
flo  themselves  or  by  adopting  the  result  declared  by  their 
clerk.    This  they  did  not  do,  but  declined  to  do  so. 

No  error.  AflBrmed. 
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STATE  V.  JONAH  DAVIS. 
Abandonment  of  Wife  and  ChildStatute  of  Limitations— Duress. 

1.  Where  one  abandons  his  wife  and  child  in  August,  1878,  an  indict- 
ment found  against  him  in  November,  1877,  under  Bat.  Rev.  ch.  82, 
§§  119, 120,  is  barred.by  the  statute  of  limitations,  though  the  sepa- 
ration be  continued  up  to  that  time. 

2.  If  a  warrant  be  issued  against  the  husband  and  father  in  September, 
1877,  for  such  abandonment,  and,  upon  the  trial  of  the  same,  he 
agrees  to  support  the  wife  and  child,  and  does  so  for  two  weeks,  but 
thereafter  fails  to  comply  with  his  engagement,  such  failure  con- 
stitutes a  fresh  abandonment,  and  will  sustain  an  indictment  found 
in  November,  1877. 

8.  Duress  can  not  be  predicated  of  compulsion  to  discharge  a  legal 
duty. 

(See  State  v.  Dunston,  78  N.  C.  418.) 

Indictment  for  a  Misdemeanor  under  Bat.  Rev.,  eh.  32, 
§§  119, 120,  tried  at  January  Term,  1878,  of  Wake  Criminal 
Oourt,  before  Strong^  J. 

The  defendant  was  charged  with  wilful  abandonment  of 
his  wife  Laura  without  having  provided  adequate  support 
for  her  and  a  child  which  he  had  begotten  upon  her.  The 
indictment  was  found  at  November  Term,  1877.  It  was  ad- 
mitted that  the  defendant  and  his  wife  were  married  on  the 
28th  of  April,  1873,  and  lived  together  until  August  of  that 
jear,  when  he  abandoned  her.  It  was  in  evidence  that  on 
itccount  of  said  abandonment,  a  warrant  was  issued  against 
the  defendant  on  the  21st  of  September,  1877,  and  upon  the 
trial  of  the  same,  his  wife  offered  to  live  with  him  if  he 
v/ould  support  her  and  her  child,  which  offer  he  declined; 
but  an  arrangement  was  made  between  them  that  he  should 
paj  her  a  certain  sum  per  week  for  her  support,  which  sum 
was  paid  for  two  consecutive  weeks,  and  then  the  defendant 
refused  to  contribute  any  further  to  her  sujpport.  The  de- 
fendant introduced  in  evidence  the  record  of  an  action  for 
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breach  of  promise  of  marriage  and  seduction,  brought  by 
said  Laura  against  him ;  and  there  was  also  evidence  tend- 
ing to  show  that  he  was  under  arrest  (by  virtue  of  an  order 
made  in  said  action)  at  the  time  the  marriage  was  solemni- 
zed ;  and  the  defendant  proposed  to  prove  his  declarations 
in  the  absence  of  said  Laura,  for  the  purpose  of  showing 
that  said  marriage  was  contracted  under  duress.  This  evi- 
dence was  objected  to  by  the  State,  and  ruled  out  by  the 
Court. 

The  defendant's  counsel  asked  the  Court  to  charge  the 
jury  that  the  abandonment  having  taken  place  in  1873,  was 
barred  by  the  statute  of  limitations.  His  Honor  assented  to 
this  proposition,  but  said,  that  if  the  jury  should  find  from 
the  evidence  that  in  1877  the  said  Laura  had  offered  to  live 
with  defendant  as  his  wife,  if  he  would  support  her,  and 
that  he  declined  to  do  so,  and  that  the  said  arrangement  for 
her  support  was  not  complied  with  by  defendant  as  afore- 
said,'that  these  facts  would  constitute  a  new  abandonment 
which  would  not  be  barred  by  the  statute.  The  jury  re- 
turned a  verdict  of  guilty.  Judgment.  Appeal  by  defen- 
dant. 

Attorney  General  and  D.  G.  Fowle,  for  the  State. 
Messrs.  T.  R.  Pamell  and  Amiistead  Jones^  for  the  defen- 
dant. 

Reade,  J.  We  are  of  the  same  opinion  with  His  Honor 
in  all  his  rulings,  only  one  of  which  requires  any  elaboration. 
It  is  the  act  of  abandonment  and  failure  to  support,  that 
constitute  the  offence.  The  first  offence  was  in  1873  and  is 
barred  by  the  statute  of  limitations.  It  is  not  a  continuing 
offence  by  reason  of  the  continued  separation;  so  that  the- 
questiou  is  whether  there  was  a  second  offence  in  the  latter 
part  of  the  year  1877.  The  parties  were  together  treating 
as  to  what  should  be  their  future  relations.    The  wife  pro- 
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posed  a  complete  restoration  of  their  marriage  relations 
which  the  husband  declined,  but  he  agreed  to  support  her 
:and  did  support  her  for  two  weeks,  when  he  refused  to  sup- 
port her  any  longer.  Being  already  separated  this  refusal 
-completed  the  second  offence. 

Much  stress  was  laid  by  the  defendant's  counsel  upon  the 
•duress  under  which  the  defendant  was  alleged  to  have  con- 
tracted the  marriage.  But  the  duress  was  not  made  out. 
It  is  true  he  was  sued  by  the  feme  for  a  breach  of  promise 
of  marriage  and  seduction,  and  was  under  arrest,  but  the  ar- 
rest was  lawful.  A  promises  to  pay  B  a  hundred  dollars, 
:and  B  sues  him  for  a  breach  of  promise  and  compels  him  to 
pay ;  that  is  compiUsian,  but  is  not  duress.  And  his  declara- 
tion that  he  did  not  want  to  comply  was  no  evidence  of 
-duress. 

No  error.  Judgment  affirmed. 


STATE  V.  ISAAC  SHELTON  and  ALFRED  FRANKLIN. 

Assault  and  Battery —Arrest  of  Fugitive  from  Another  State. 

:No  one  has  authority,  without;  process  legally  issued  in  this  State,  to 
arrest  a  person  charged  with  orime  in  another  State  and  fleeing  here 
for  refuge.  Such  an  arrest  makes  the  parties  engaged  in  it  guilty 
of  an  assault  and  battery. 

^Brocktoay  v.  Crawford^  3  Jones  433;  State  v.  Bryant,  65  N.  C.  327, 
cited  and  approved.) 

Indictment  for  an  Assault  and  Battery  tried  at  Spring 
Term,  1878,  of  Madison  Superior  Court,  before  Cloud,  J. 

The  defendants  and  two  others,  Larkin  Stanton  and 
:Soloraon  Stanton,  were  indicted  jointly  for  an  assault  and 
battery  on  one  Peter  Howard.  Larkin  Stanton  was  not 
taken,  and  the  other  three  defendants  were  put  on  trial. 
The  jury  acquitted  Solomon  Stanton  and  found  the  other 
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defendants  guilty,  and  from  the  judgment  thereon  they  ap- 
pealed to  this  Court. 

The  facts  so  far  as  necessary  to  show  the  defence  relied 
on  are  these:  The  prosecutor,  Howard,  who  resided  in 
Madison  county  in  this  State  had  been  committed  on  a 
charge  for  larceny  in  Tennessee  and  had  escaped  from  cus- 
tody and  returned  home.  Larkin  Stanton  and  Alfred 
Franklin  came  to  prosecutor's  house  and  informed  him  that 
they  had  come  to  arrest  him  and  carry  him  to  Tennessee: 
Howard  replied  that  he  would  not  be  taken  unless  they  had 
a  paper  from  the  Governor.  Other  conversation  passed  and 
the  parties  left.  Thereupon  the  prosecutor  loaded  his  mus- 
ket with  duck  shot  and  carrying  it  with  him  went  to  the 
house  of  a  Justice  of  the  Peace  to  witness  a  trial.  At  its 
conclusion  he  started  home  and  passing  the  house  of  one 
Chandler,  saw  all  four  defendants  sitting  in  the  porch. 
When  he  had  gone  about  one  hundred  and  fifty  yards  from 
the  house,  he  heard  some  one  call  out  *'  halt."  Prosecutor 
stopped,  resting  his  gun  on  the  ground,  and  looking  back 
saw  all  four  pursuing  and  about  forty  yards  distant.  Larkin 
Stanton  immediately  fired  at  prosecutor,  the  ball  passing 
through  the  side  of  his  neck.  Prosecutor  returned  the  fire 
but  without  eflfect,  when  they  all  ran  up*,  and  Isaac  Shelton 
discharged  his  pistol  three  times  at  prosecutor,  wounding 
him  in  the  shoulder,  and  Alfred  Franklin  struck  the  side 
of  his  head  with  a  stone  and  felled  him  to  the  earth.  They 
then  left  him  and  went  off.  None  of  them  had  any  war- 
rant for  prosecutor's  arrest,  nor  had  any  official  authority. 

The  Court  was  asked  to  charge  the  jury  that  if  the  defen- 
dants were  making  an  effort  to  arrest  the  prosecutor,  in 
good  faith,  with  intent  to  convey  him  to  Tennessee  for  trial 
although  they  had  no  process,  they  would  be  justified  unless 
the  force  used  was  excessive.  The  Court  refused  to  give 
the  instruction  and  told  the  jury  that  the  defendants  had 
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no  right  to  arrest  withfiut  legal  process.    Verdict  of  guilty. 
Judgment.    Appeal  by  defendants. 

Attorney  General,  for  the  State. 
No  counsel  for  defendants. 

Smith,  C.  J.  (After  stating  the  case  as  above.)  In  our 
opinion  the  Court  was  correct  both  in  refusing  to  give  the 
instruction  asked  and  in  that  given.  JTbere  were  no  facts 
ineyidenne  from  whigli  the  jury  could  reasonably  infer  thut 
the  defendantg Muff^xJuteaSed.. the  arrest  and  ^pimoval, 
and  that  their  acts  wer^  directed-tQ..ihat  oxxd.  The,  assault 
was  with  a  deadly  weapoiir  made  while  the. prosecutor  at 
ih&iT  coinm'an^  stppp<ed_6ud_  vg:as  awaiting,  their  approach, 
without  any  demonstration  on  his  part  of  an  intended,  at- 
tack on  them^  JWhen  twice  wounded  with  shot  and  smitten 
to  the  ground  and  entirely  without  ability  to  resist  further, 
they  leave  him  and  go  off.  If  this  evidence  was  believed 
it  did  not  warrant  the  charge  requested.  The  assault  was 
violent  and  excessive,  putting  life  in  imminent  peril  and 
far  over-stepping  the  limits  of  any  supposed  authority  in 
private  persons  to  arrest  a  felon  and  bring  him  to  trial. 

In  Brockway  v.  Crawford^  3  Jones  433,  it  is  held  that  a 
private  person  may  arrest  a  suspected  person  without  war- 
rant in  order  to  carry  him  before  an  examining  magistrate, 
when  done  without  malice  and  on  proof  of  probable  cause. 

In  the  more  recent  case  of  State  v.  Bryant,  65  N.  C.  327, 
the  Court  say,  such  arrest  may  be  justified  when  necessary 
for  want  of  an  officer  or  otherwise  to  prevent  an  escape. 
But  where  this  authority  is  attempted  to, be. exercised  by 
one  person  over  ClieTiberty  of  another^  and  especially,  jarith- 
out  process,  the  means  employed  must  be  reasonably  appro- 
priate 15  the  end  to' be  accomplished,  and  accompanied  with 
no  excessive  violence.  This  can  not  be _saiiiiLtha  .conduct 
of  the  defendants.  JBut  this  learning  has  no  application  to 
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^he  facts  of  the  case.  "No  criminal  violfl-tion  of  tha  Uwa  of 
thisState  has  been  committed  by  the  prosecutor,  and  it  is 
only  when  they  are  to  be  vindicated  that  this  unusual  power 
Is  delegated  to  a  private  J^firaQP*  For  the  arrest  of  fugitives 
from  other  States  wherein  the  oflfence  has  been  committed, 
we  have  a  positive  and  express  statutory  provision,  as  fol- 
lows^ — 

Any  Justice  of  the  Supreme  Court,  or  any  Judge  of  the 
Superior  Court,  or  of  any  Special  Criminal  Court,  or  any 
Justicejof  the  Peace,  or  Mayor  of  any  city  or  chief  magis- 
trate of  any  incorporated  town  on  satisfactory  information 
laid  before  him  that  any  fugitive  in  the  State  has  com- 
mitted, out  of  the  State  and  within  the  United  States,  any 
offence  which  by  the  laws  of  the  State  in  which  the  offence 
was  committed,  is  punishable  either  capitally  or  by  impri- 
sonment for  one  year  or  upwards  in  any  State  prison,  shall 
have  full  power  and  authority,  and  is  hereby  required  to 
issue  a  warrant  for  said  fugitive  and  commit  him  to  any 
jail  within  the  State  for  the  space  of  six  months  unless 
sooner  demanded  by  the  public  authorities  of  the  State 
wherein  the  offence  may  have  been  committed,  agreeably 
to  the  act  of  Congress  in  that  case  made  and  provided. 
Bat.  Rev.  ch.  33,  §  42. 

This  act  prescribes  the  manner  in  which  criniiuals  escap- 
ing from  other  States  may  be  restored  to  that  Laving 
jurisdiction  of  the  offence,  and  its  directions  can  not  be  dis- 
regarded. It  provides  fully  a  method  by  which  the  crime 
may  be  punished,  and  at  the  same  time  guards  and  pre- 
serves the  personal  security  of  the  citizen  from  lawless 
invasion.  There  is  no  error,  and  this. will  be  certified  to  the 
€ud  that  judgment  be  pronounced  on  the  verdict. 

No  error.  Judgment  affirmed. 
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STATE  V.  R.  W.  A,  ROGERS. 
Bastardy^Evidence— Judge's  Charge. 

On  the  trial  of  an  issue  of  bastardy,  the  Court  below  charged  the  jury 
that  '*  the  written  examination  of  the  woman  was  presumptive  evi- 
dence that  the  defendant  was  the  father  of  the  child,  and  that  it 
devolved  on  him  by  a  preponderance  of  evidence  to  show  that  ho 
was  not;  and  that  if  taking  all  the  evidence  into  consideration,  both 
sides  were  evenly  balanced,  the  State  was  entitled  to  a  verdict;" 
Held,  not  to  be  error. 

(State  V.  Bennett,  75  N.  C.  805,  cited  and  approved.) 

Proceeding  in  Bastardy  heard  at  Spring  Term,  1878,  of 
Union  Superior  Court,  before  Moore^  J. 

On  the  trial  of  the  issue  as  to  the  paternity  of  the  child, 
the  examination  of  the  mother  taken  before  the  Justice 
was  read  to  the  jury,  and  the  Solicitor  then  rested  his  case. 
Thereupon  the  defendant  introduced  himself  and  other  wit- 
nesses to  show  that  he  was  not  the  father;  and  to  rebut 
this,  the  State  introduced  the  mother  and  others  to  prove 
that  he  was  the  father  of  the  bastard  child. 

The  Court  charged  the  jury  that  the  written  examination 
of  the  woman  was  presumptive  evidence  that  defendant 
was  the  father  of  the  child,  and  that  it  devolved  on  him  by 
a  preponderance  of  evidence  to  show  that  he  was  not ;  and 
that,  if  "  taking  all  the  evidence  into  consideration,  both 
sides  were  evenly  balanced,  the  State  was  entitled  to  a  ver- 
dict." To  this  instruction  the  defendant  excepted.  Ver- 
dict for  the  State.    Judgment.    Appeal  by  defendant. 

Attorney  General^  for  the  State. 

Messrs.  Covington  ^  Vann  and  W.  JET.  Pace,  for  the  defen- 
dant. 

Smith,  C.  J.    (After  stating  the  case  as  above.)    If  the 
39 
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Judge  in  giving  the  instruction  intended  to  tell  the  jury 
that  taking  the  oral  testimony  deliveped  by  the  witnesses 
into  consideration,  if  their  minds  were  brought  to  an  equi- 
poise, and  neither  side  preponderated,  then  the  force  and 
effect  given  by  the  statute  to  the  written  examination  must 
turn  the  scale  and  give  the  State  a  verdict,  the  correctness 
of  the  charge  will  not  admit  of  question ;  and  such  we  must 
suppose  to  have  been  the  understanding  of  the  jury.  If, 
however,  the  Court  meant  that  putting  the  written  exami- 
nation and  testimony  of  witnesses  together,  and  considering 
the  entire  evidence,  if  there  was  no  preponderance  either 
way,  the  verdict  must  be  against  defendant,  the  correct- 
ness of  the  charge  would  not  be  so  clear.  But  even  upon 
this  construction  of  the  charge,  as  some  eflfect  must  be  al- 
lowed the  examination  under  the  statute  beyond  its  value 
as  mere  evidence,  we  are  disposed  to  concur  with  the  Judge, 
that  it  must  prevail.  State  v.  Bennett,  75  N.  C.  305.  There 
is  no  error.  This  will  be  certified  to  the  end  that  further 
proceedings  may  be  had  according  to  law. 

No  error.  Judgment  affirmed. 


STATELY.  J.  C.  PARISH. 


Evidence. 

The  former  statements  of  a  witness,  made  without  the  sanction  of  an 
oath,  and  coinciding  with  those  made  on  the  stand,  maybe  admitted 
in  evidence,  if  he  is  impeached,  to  sustain  the  personal  credibility  of 
the  M'i7 /?««?,  but  not  for  the  purpose  of  confirming  hiB  statement  as 
to  the  facts  sworn  to  by  him  on  the  trial;  A  fortiori  such  testimony 
is  not  admissible  to  confirm  the  statement  of  another  witness  testi- 
fy iag  to  lh3  sam3  effe-jt. 

Indictment  for  Larceny   tried  at  May  Term,  1878,  of 
Wake  Criminal  Court,  before  Strong,  J. 
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It  was  in  evidence  that  John  Jones  had  lost  two  sheep 
between  the  20th  and  28th  of  August,  1876,  and  that  the 
defendant  at  that  time  owned  no  sheep.  One  Dick  Tonng^ 
a  witness  for  the  State,  testified  that  soon  after  Jones  lost 
them  he  saw  the  sheep  sliut  up  in  an  old  out  house  in  pos- 
session of  defendant,  and  a  short  distance  from  his  residence; 
that  when  he  saw  them  he  was  in  company  with  his  son, 
Thomas  Young,  the  witness  next  introduced,  whose  testi- 
mony corroborated  the  above,  and  during  whose  examina- 
tion he  was  ordered  by  the  Court  to  stop,  but  failing  to  do 
so,  was  ordered  several  times  by  the  defendant's  counsel  in 
a  loud  and  disrespectful  manner,  to  stop.  The  State  next 
proposed  to  prove  by  one  Lewis  Jones,  in  order  to  confirm 
the  evidence  of  the  two  first  witnesses,  that  Thomas  Young, 
shortly  after  the  loss  of  the  sheep  and  before  the  defendant 
had  been  accused  of  the  larceny  or  receiving,  &c.,  had  made 
the  same  statement  to  the  witness  that  he  had  given  to  the 
jury.  The  defendant  objected  to  the  evidence,  the  Court 
overruled  the  objection,  and  the  witness  said  that  Young 
had  made  the  same  statement  to  him. 

It  was  also  in  evidence  that  John  Jones  lived  one  mile 
from  the  defendant  and  owned  a  large  number  of  sheep, 
among  them  the  particular  ones  alleged  to  have  been  stolen 
by  the  defendant ;  that  for  several  months  before  their  loss, 
they  were  in  the  habit  of  grazing  in  defendant's  field  where 
the  out  house  was  situated  in  which  the  sheep  were  seen  by 
the  witness  as  aforesaid  ;  that  about  the  time  they  were  lost, 
one  Crawford  bought  two  sheep  of  defendant,  corresponding 
in  description  with  them ;  Crawford  at  that  time  was  living 
about  eight  miles  from  Ealeigh,  and  while  on  his  way  to 
Raleigh  about  daylight  carrying  beef  to  market,  he  was 
overtaken  by  defendant,  also  going  to  Raleigh,  with  the 
sheep,  and  after  some  conversation  in  regard  to  the  price, 
he  bought  them  of  defendant  in  the  presence  of  one  Nowell, 
and  left  them  with  one  Johnston  who  lived  by  the  roadside 
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to  keep  for  him  until  his  return  from  Raleigh ;  that  upon 
Crawford's  proposing  to  put  them  in  an  enclosure  surrounded 
by  a  fence,  the  defendant  said  he  had  better  put  them  in  a 
stable  or  confine  them  in  some  other  place,  that  they  were 
mischievous  and  might  get  away ;  that  they  were  tied  and 
left  inside  the  fence  where  they  could  have  been  seen  by 
passers-by. 

It  was  further  in  evidence  that  the  defendant  since  the 
indictment  was  found  had  denied  to  Crawford  that  he 
bought  the  sheep  from  him,  and  accused  Crawford  of  steal- 
ing them  himself;  but  one  Stills,  a  butcher,  testified  that 
about  the  last  of  August,  1876,  the  defendant  told  him  he 
had  two  sheep  to  sell,  (described  as  those  in  question)  and 
that  soon  afterwards  on  asking  the  defendant  where  they 
were,  he  replied  that  he  had  sold  them  to  Crawford. 

The  defendant's  counsel  requested  the  Court  to  instruct 
the  jury  that  there  was  no  evidence  that  defendant  had  re- 
ceived the  sheep  knowing  them  to  have  been  stolen,  which 
was  refused,  and  the  defendant  excepted.  There  was  a  ver- 
dict of  not  guilty  of  larceny,  but  guilty  of  receiving,  &c. 
Judgment.    Appeal  by  the  defendant. 

Attorney  General^  D.  G.  Fowle  and  W.  H,  Pace,  for  the 
State. 

Mr.  T.  M.  Argo,  for  the  de^ndant. 

Reade,  J.  It  can  scarcely  be  satisfactory  to  any  mind  to 
eay  that  if  a  witness  testifies  to  a  statement  to  day  under 
oath,  it  strengthens  the  statement  to  prove  that  he  said  the 
same  thing  yesterday  when  not  under  oath.  If  the  propo- 
sition were  reversed,  as  if  one  make  a  statement  to  day  not 
under  oath,  it  strengthens  the  statement  to  show  that  he 
said  the  same  yesterday  under  oath,  it  would  be  conceded 
because  of  the  sanction  of  the  oath.  And  yet  it  must  be 
conceded  that  it  is  settled  by  the  weight  of  authority  both. 
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of  text  writers  and  decided  cases  that  when  a  witness  testi- 
fies to  a  statement  under  oath,  and  the  witness  is  impeached, 
he  may  be  supported  by  proving  that  on  a  former  occasion 
he  had  made  the  same  statement,  although  not  under  oath. 
As  first  administered  the  rule  was  sensible  and  useful.  A 
witness  was  called  and  testified  and  impeached  upon  the 
ground  of  some  new  relation  to  the  cause  or  to  the  parties, 
and  then  other  witnesses  were  called  to  prove  that  he  had 
made  the  same  statement  prior  to  such  new  relation  or  sup- 
posed influence,  or  where  from  lapse  of  time  his  memory 
was  impeached  it  was  proved  that  he  made  the  same  state- 
ment when  the  memory  was  fresh.  All  that  was  sensible 
and  useful.  But  the  idea  that  the  mere  repetition  of  a  story 
gives  it  any  force  or  proves  its  truth,  is  contrary  to  common 
observation  and  experience  that  a  falsehood  meLj  be  repeated 
as  often  as  the  truth.  Indeed  it  has  never  been  supposed  by 
any  writer  or  Judge  that  the  repetition  had  any  force  as 
substantive  evidence  to  prove  the  facts^  but  only  to  remove 
an  imputation  upon  the  witness.  It  is  like  to  evidence  of 
character  which  only  aflfects  the  toitness. 

For  illustration :  Thomas  Young  one  of  the  witnesses  for 
the  State  swore  that  he  saw  the  stolen  property  in  the  pos- 
session of  the  defendant.  He  was  not  cross-examined,  not 
contradicted,  his  character  not  assailed,  nor  was  he  in  any 
way  impeached,  but  stood  before  the  Court  as  any  other 
witness  upon  his  merits.  And  the  State,  lest  his  story  might 
not  be  believed,  proved  by  another  witness  that  he  had  heard 
him  tell  the  same  story  before.  Now  suppose  Thomas  Young 
had  not  been  a  witness  at  all,  would  it  have  been  competent 
fof  the  State  to  prove  that  he  had  said  upon  some  occasion 
that  he  had  seen  the  stolen  property  in  the  defendant'^  pos- 
session ?  Of  course  not.  It  would  have  been  nothing  but 
hearsay.  If  then  it  would  not  have  been  evidence  to  prove 
the  fact,  if  Thomas  Young  had  not  been  a  witness,  how  was 
it  evidence  to  prove  the  fact,  he  being  a  witness  ?    It  was 
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not  evidence  to  prove  the  fcuct  in  the  one  case  more  than  in 
the  other.  He  being  a  witness,  such  testimony  would  have 
been  competent  to  remove  some  imputation  upon  him  if  any 
had  been  cast,  and  for  that  purpose  only ;  and  as  no  impu- 
tation had  been  cast  upon  him  there  was  no  purpose  for 
which  it  was  competent  If  he  stood  before  the  CJourt  un- 
impeached,  it  was  xmnecessary  and  mischievous  to  encumber 
the  Court  and  oppress  the  defendant  with  his  garrulousness 
out  of  Court  and  when  not  on  oath. 

The  rule  is,  that  when  the  witness  is  impeached — observe, 
when  the  mtness  is  impeached — it  is  competent  to  support 
the  witness  by  proving  consistent  statements  at  other  times, 
just  as  a  witness  is  supported  by  proving  his  character,  bat 
it  must  not  be  considered  as  substantive  evidence  of  the 
truth  of  the^e^^  any  more  than  any  other  hearsay  evidence. 
The  fact  that  supporting  a  witness  wlu>  testifies,  does  indi- 
rectly support  the  facts  to  which  he  testifies,  does  not  altw 
the  case.  That  is  incidental.  He  is  supported  not  by  put- 
ting a  prop  under  him,  but  by  removing  a  burden  from 
him,  if  any  has  been  put  upon  him.  How  far  proving  con- 
sistent statements  will  do  that,  must  depend  upon  the  cir- 
eumstances  of  the  case.  It  may  amount  to  much  or  very 
little. 

The  admission  of  the  former  declarations  of  Thomas 
Young  to  ^  confirm  this  evidence,'^  would  have  been  error  even 
if  he  had  been  impeached,  but  as  he  was  not  impeached  it 
would  have  been  error  to  have  admitted  it  even  for  tho  pur- 
pose of  supporting  the  mtness. 

But  a  more  palpable  error  than  this  was  committed.  The 
former  declarations  of  Thomas  Young  were  admitted  not 
only  to  "  confirm  his  own  evidence ''  but  to  "  confirm  the 
evidence"  of  another  witness,  Dick  Young.  This  is  without 
precedent.  As  well  might  it  be  said  that  to  prove  one  of  a 
dozen  witnesses  to  be  of  good  character  is  to  prove  all  to  be 
80,  or  to  sustain  one  is  to  sustain  all.    This  is  put  upon  the 


Digitized  by  VjOOQIC 


JUNE  TERM,  1878.  615 

Sta^tb  «.  Paarott. 

ground  that  both  witnesses  testified  as  to  the  same  facts^ 
and  thereforcl,  if  one  was  to  be  believed,  so  was  the  otiier. 
Iiet  us  see  if  that  is  so: — 

A  and  B  both  swore  that  thtey  were  in  the  city  of  Ifew 
York  on  the  4th  of  July  last  and  witnessed  the  celebrations 
of  the  day  which  they  describe.  A  was  in  fact  there,  but  it  is 
proved  by  a  dozen  witnesses  that  B  was  not  then  but  was 
in  Ealeigh  ;  would  it  '*  confirm  the  evidence'^  of  B  to  prove 
that  A  had  given  the  same  account  of  the  celebration  before 
the  trial  as  upon  the  trial  ?  Clearly  not  No  more  does 
the  former  consistent  account  of  Thomas  Young  *^  confirm 
the  evidence''  of  Dick  Young. 

It  is  not  neceesary  for  us  to  decide  whether  the  misbe*- 
havior  of  Dick  Young  on  the  trial  which  neither  the  Judge 
nor  the  counsel  could  control,  impeached  his  credibility  so 
as  to  allow  him  to  be  supported  by  his  former  consistent 
atatement)  for  no  such  statement  was  offered. 

Error.  Venire  de  funm. 


STATE  V.  JOSEPH  P.  PARROTT. 
Evidence—Practice. 

1.  The  rule  of  law  (Bat.  Rev.  ch.  48  §  16)  disqualifying  the  wife  to  tes- 
tify for  or  against  her  husband  in  criminal  proceedings,  applies  only 
to  cases  where  the  husband  has  a  legal  interest  in  the  result,  and 
does  not  render  her  imcom potent  to  contradict  his  testimony  for  the 
Qxmte  upon  an  indictment  against  a  third  paity  for  aoi  assaalt  and 
battery  upon  him, 

2.  The  reftisal  of  the  Court  below  to  aUow  counsel  to  comment  on 
irrelevant  matter  is  not  assignable  for  error,  eyen  though  the  refusal 
be  based  upon  invalid  reasons. 

{State  y.  Mooney,  64  N.  C.  54,  cited  and  approved.) 

Indiotmbnt  for  Assault  and  Battery  tried  At  l^ritig  Term, 
1878,  of  Lenoir  Superior  Court,  before  Kerr,  J. 
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William  White,  the  only  witness  for  the  State,  testified 
that  the  defendant  assaulted  him,  and  that  there  was  no 
one  present  except  the  witness,  the  defendant,  and  the  de- 
fendant's wife.  •  And  upon  cross-examination  he  admitted 
that  he  also  assaulted  the  defendant  and  had  been  previ- 
ously indicted  and  convicted  for  the  same.  He  also  stated 
that  defendant's  wife  was  his  daughter,  and  that  she  wit- 
nessed the  whole  fight,  but  that  he  did  not  ofier  her  as  a 
witness  in  his  behalf  on  his  said  trial. 

The  defendant's  counsel  in  his  argument  to  the  jury,  in- 
sisting that  his  client  was  not  guilty  and  that  the  witness 
White  had  not  sworn  to  the  truth,  stated  among  other 
things  that  the  failure  of  White  to  offer  the  defendant's 
wife  as  a  witness  for  him  on  said  former  trial,  was  a  cir- 
cumstance tending  to  prove  that  White  was  the  only  guilty 
party  in  respect  to  the  difficulty.  Whereupon  His  Honor 
remarked  and  so  held  that  the  defendant's  wife  could  not 
have  been  a  witness  on  that  trial  to  contradict  her  husband 
who  was  the  only  witness  for  the  State  againot  White,  and 
did  not  allow  the  counsel  to  comment  upon  that  circum- 
stance to  the  jury.  Verdict  of  guilty.  Judgment  Appeal 
by  defendant.    (See  State  v.  Davidson,  77  N.  C.  522.) 

Attorney  General,  for  the  State. 

No  counsel  in  this  Court  for  the  defendant. 

Smith,  C.  J.  The  only  exception  presented  for  our  con- 
sideration is  to  the  remark  of  the  Judge  pending  the  trial, 
and  while  the  defendant's  counsel  was  addressing  the  jury, 
and  his  arresting  the  comments  of  counsel. 

The  witness.  White,  who  alone  was  introduced  by  the 
State  to  prove  the  defendant's  assault  on  himself  on  his  own 
examination,  stated  that  he  had  been,  at  a  former  term  of 
the  Court,  convicted  of  an  assault  on  the  defendant  in  the 
same  afiray,  and  that  the  defendant's  wife,  a  daughter  of 
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the  witness,  saw  the  whole  affair,  but  was  not  examined  in 
his  defence  on  that  trial. 

In  commenting  on  the  testimony  of  White,  the  defen- 
dant's counsel  impeached  his  credit,  and  was  proceeding  to 
argue  that  his  failure  to  call  on  his  daughter  as  a  witness 
on  his  own  trial  was  evidence  that  he  alone,  and  not  the 
defendant,  was  the  guilty  party.  The  Court  interposed  and 
arrested  this  line  of  argument  by  the  remark  that  the  wife 
would  not  have  been  permitted  to  testify  on  that  occasion 
and  contradict  her  husband,  and  that  she  was  not  a  compe- 
tent witness  for  that  purpose. 

We  do  not  concur  in  this  opinion.  We  know  no  reason 
why  the  witness,  White,  when  he  was  on  trial  for  an  assault 
on  the  defendant,  should  be  deprived  of  the  testimony  of 
the  wife  simply  because  her  husband  had  testified  to  the 
same  facts,  and  although  the  latter  was  the  subject  of  the 
inquiry.  He  was  in  no  legal  sense  interested  in  the  result 
of  that  trial.  Nor  is  the  competency  of  the  witness  affect- 
ed by  the  late  act  for  improving  the  law  of  evidence.  Bat. 
Rev.  ch.  43  §  16.  The  act  declares  that  the  preceding  sec- 
tion which  removes  the  disqualifications  arising  from  inter- 
est or  crime,  and  permits  witnesses  to  testify  notwithstanding 
they  may  be  interested  in  the  result  or  have  been  convicted 
of  crime,  provides  that  this  enabling  section  '*  shall  not  in 
any  criminal  proceeding  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any 
wife  competent  or  compellable  to  give  evidence  for  or 
against  her  husband,''  except  in  case  of  assault  and  battery 
committed  by  the  husband  on  the  wife. 

In  the  former  case.  White  only  was  charged  with  an 
offence,  and  the  criminal  proceeding  was  against  him.  The 
defendant  was  a  witness  merely  to  prove  the  fact  charged, 
and  we  know  of  no  rule  of  law  which  permits  him  t©  give 
evidence  and  excludes  the  wife's  testimony  as  to  a  transac- 
tion, known  to  both,  in  a  case  where  neither  has  any  legal 
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interest  in  the  result  "We  therefore  hold  that  the  Judge 
was  in  error  in  making  the  declaration.  But  we  are  una- 
ble to  see  how  it  would  tend  to  mislead  the  jury  or  do  any 
harm  to  the  defendant  The  matter  was  irrelevant  te  the 
issue  of  the  defendant's  guilt  It  Was  proper  therefore^ 
though  the  reason  assigned  tor  the  interruption  may  be  In^ 
sufficient^  for  the  Judge  to  stop  counsel  in  his  comments  on 
the  incidents  of  the  other  trial,  and  in  deducing  therefrom 
inferences  wholly  unwarranted  by  any  evidence  before  the 
jury.  The  only  question  for  them  to  deoidci  was  as  tb  the 
defendant's  guilt  and  the  sufficiency  of  the  evidence  to  con^ 
vict  See,  as  bearing  on  the  question  of  the  wife's  compe- 
tency to  testify,  Staie  v.  Moon&y^  64  N»  C.  54. 
No  error.  Affirmed. 


STATE  v.  P,  SYEES. 
Evidences-Province  c/  Jury. 


It  is  the  duty  and  privilege  of  the  yitj  to  determine  what  is  the  testi- 
mony in  a  cause  a)  well  as  its  weight  and  reliability;  Therefore^ 
when  upon  the  disagreement  of  counsel  as  to  what  was  testffled  by 
a  witness,  the  Court  stated  that  both  the  counsel  were  wrong,  and 
added  that  he  would  so  recapitulate  the  testimony  that  "  it  would 
be  moral  perjury  for  a  juror  to  accept  the  statement  of  defendant's 
counsel,"  Held,  to  be  an  inyasion  of  the  province  of  the  jury,  and 
entitles  the  defendant  to  a  ventre  de  novo. 

Indictment  for  Larceny  tried  at  February  Term,  1878,  of 
New  Hanovbk  Criminal  Court,  before  Meares^  J. 

That  part  of  the  case  upon  which  the  decision  in  this 
Court  is  based  is  as  follows :  **  While  the  Solicitor  was  sub* 
mitting  his  argument  to  the  jury,  he  was  interrupted  by 
defendant's  counsel  who  asserted  that  he  '  was  mis-stating 
the  testimony'  of  a  witness,  and  the  defendant's  counsel  then 
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stated  what  he  understood  to  be  the  testimony  of  the  wit- 
ness. The  Oourt  thereupon  remarked  that  neither  of  the 
counsel  had  stated  the  testimony  correctly,  and  the  defen- 
dant's counsel  immediately  replied  in  a  positive  manner 
Hhat  Uiat  was  a  question  for  the  jury.'  The  Court  then  re- 
marked that  it  was  true  Hhat  it  was  a  question  for  the  jury 
to  decide^  but  that  the  Court  intended  to  state  the  testimony 
of  the  witness  to  the  jury  in  such  a  way,  that  in  the  opinion 
of  the  Court,  it  would  be  moral  perjury  in  a  juror  to  accept 
the  statement  of  defendant's  counsel  as  the  correct  one.' " 
The  defendant  excepted.  In  instructing  the  jury  upon  that 
part  of  the  evidence  about  which  the  above  colloquy  arose, 
His  Honor  said, ''  that  counsel  had  their  feelings  enlisted  in 
a  cause,  and  were  much  interested  in  the  r^ult  and  were 
frequently  subjected  to  interruptions  while  a  witness  was 
making  his  statements  on  the  stand.  They  sometimes  mis- 
uaderstood  a  witness,  and  sometimes  their  memories  were 
at  fault,  and  that  he  had  to  discharge  the  duty  of  recapi- 
tulating the  testimony  of  witnesses  with  accuracy,  and  in 
order  to  do  so,  was  compelled  to  give  strict  attention  to  the 
statement  of  every  witness ;  that  he  had  no  interest  in  the 
result  of  the  trial,  and  while  the  Court  in  its  opinion  had^ 
as  good  a  memory  and  could  recollect  the  testimony  of  wit- 
nesses as  well  as  any  other  person  in  the  court  room,  yet 
out  of  abundant  caution,  he  was  in  the  habit  of  taking  notes 
and  not  unfrequently  writing  out  testimony  in  full,  so  as  to 
enable  him  to  state  it  with  perfect  accuracy ;  at  the  same 
time  it  was  true  as  the  defendant's  counsel  had  asserted '  that 
the  jury  were  to  judge  as  to  what  was  the  testimony  of  a 
witness.' "  He  then  proceeded  to  state  the  testimony  of  the 
witness,  and  submitted  the  case  to  the  jury  who  found  the 
defendant  guilty.  Judgment.  Appeal  by  defendant.  (See 
Davis  Y.ma,  75  K  C.  228— opinion-) 

Attorney  Greneral,  for  the  State. 
No  counsel  for  the  defendant. 
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Readb,  J.  In  all  criminal  prosecutions  every  man  has 
the  right  *  *  *  to  have  counsel  for  his  defence.  Const.  Art 
I.  §11. 

Every  person  accused  of  any  crime  whatever  shall  be  en- 
titled to  counsel  in  all  matters  which  may  be  necessary  for 
his  defence.  Bat.  Rev.  ch.  33,  §  69.  And  in  jury  trials 
they  (counsel)  may  argue  to  the  jury  the  whole  case  as  well 
of  law  as  of  fact.  Rev.  Code,  ch.  31,  §  15.  This  applies  to 
civil  as  well  as  criminal  causes. 

These  constitutional  and  statutory  provisions  give  to  par- 
ties and  to  counsel  useful  rights  and  ample  powers  which 
may  not  be  denied  or  abridged.  It  is  easy  to  see  that  they 
may  be  abused  by  counsel,  in  which  case  they  may  be  con- 
trolled or  punished  by  the  Court,  but  while  within  bounds- 
they  must  be  protected. 

When  counsel  is  arguing  the  facts  to  the  jury  he  must  be 
permitted  to  argue  as  he  understands  them,  subject  of  course 
to  be  controlled  for  gross  misrepresentation  or  perversion  ;. 
when  therefore  the  defendant's  counsel  and  the  Solicitor 
diflfered  honestly,  as  we  are  to  suppose,  as  to  the  testimony 
of  a  witness  and  Ilis  Honor  said  that  neither  was  right  and 
that  he  would  state  it  to  the  jury  in  sucli  way  as  that  it 
would  be  moral  perjury  in  them  to  accept  the  statement  of 
the  defendant's  counsel  as  the  correct  one,  this  remark  of 
His  Honor  was  so  disparaging  to  the  counsel  that  it  was 
well  calculated  to  impair  his  efficiency.  It  was  the  same  as^ 
to  tell  the  jury  that  the  statement  of  the  defendant's  counsel 
was  so  manifestly  false  that  there  could  be  no  mistake  about 
it;  and  that  if  they  acted  upon  it  as  true,  they  would  be 
guilty  of  moral  perjury.  If  the  jury  could  not  accept  the 
statement  without  corruption,  no  more  could  the  counsel 
make  it  fairly ;  and  an  unfair  dealing  with  the  testimony 
necessarily  destroys  the  counsel's  weight  with  the  jury.  The 
record  shows  nothing  to  justify  this  severity  towards  the 
counsel.     When  the  counsel  on  both  sides  differed  as  to  the- 
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testimony  and  His  Honor  said  that  neither  was  right,  the 
-counsel  for  the  defendant  said  that  was  a  question  for  the 
jury.  This  was  clearly  right,  and  His  Honor  admitted  it 
to  be  right.  There  was  nothing  therefore  in  the  remark 
itself  to  provoke  severity  or  even  reproof;  and  yet  it  may  be 
that  there  was  something  in  the  manner  that  was  rude,  but 
it  is  not  said  to  be  so  in  the  record.  The  record  does  say 
that  **  the  defendant's  counsel  replied  immediately  in  a  posi- 
tive manner  that  that  was  a  question  for  the  jury."  That 
^'positive  manner"  may  have  meant  a  great  deal,  but 
nothing  more  is  stated. 

There  is  another  light  in  which  His  Honor's  remark  was 
equally  objectionable.  A  Judge  has  no  right  to  state  the 
testimony  of  a  witness  to  the  jury  and  say,  if  you  do  not 
accept  my  statement,  or  if  you  accept  some  other  statement, 
jou  will  be  guilty  of  moral  perjury.  It  is  his  duty  to  re- 
capitulate the  testimony  to  the  jury  and  to  explain  its  bear- 
ing to  aid  their  memories  and  understanding  and  to  instruct 
them  as  to  the  law,  but  what  the  testimony  is  as  well  as  its 
loeight  and  influence  are  questions  for  the  jury.  What  His 
Honor  said  was  calculated  to  intimidate  the  jury  and  to 
prevent  a  free  verdict. 

It  is  true  that  His  Honor  told  the  jury  that  it  was  for  them 
to  determine  what  the  testimony  of  the  witness  was,  but  at 
the  same  time  he  told  them  substantially  that  if  they  did 
not  accept  it  as  he  stated  it  to  be,  that  they  would  be  guilty 
of  moral  perjury. 

We  are  of  the  opinion  that  His  Honor  abridged  the  rights 
of  counsel  and  impaired  his  efficiency,  and  that  he  also  in- 
vaded the  province  of  the  jury.  These  errors  were  calcu- 
lated to  prejudice  the  defendant's  case,  and  therefore  there 
must  be  a  venire  de  novo. 

Error.  Venire  de  novo. 
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STATE  V.  JAMES  M.  LANIER. 
Emdenee—General  Character. 

Where  a  certain  state  of  things  is  once  proved  to  exist,  the  law  pre- 
sumes its  continuance  until  a  change  is  shown;  Therefor^  where  a 
witness,  called  to  impeach  the  characterj  of  another  witness,  offers 
to  speak  as  to  the  general  character  of  the  witness  attacked  as  it  ex- 
isted some  two  or  three  years  before  the  trial,  such  CTidence  is  not 
too  remote,  and  its  rejection  is  error. 

(Luther  v.  SkeeUy  8  Jones  356;  Speight's  case,  69  N.  C.  72;  Parks',  8  Ire. 
296;  O' Near 8,  4  Ire.  88,  cited  and  distinguished.) 

Indictment  for  Larceny  tried  at  June  Term,  1878,  of 
New  Hanover  Criminal  Court,  before  Meares,  X 

T^he  defendant  was  indicted  for  larceny  alleged  to  have 
been  committed  in  March,  1878,  and  during  the  progress  of 
the  trial  the  defendant's  counsel  offered  one  Savage  as  a 
witness  to  attack  the  character  of  the  prosecuting  witness, 
Holloway.  It  was  proved  that  Holloway  had  removed  from 
New  Hanover  to  Columbus  county  where  he  had  resided  for 
the  past  three  years.  Savage  stated  that  he  was  acquainted 
with  the  general  character  of  Holloway  when  he  lived  in 
Wilmington  some  two  or  three  years  ago,  but  did  not  know 
what  his  character  was  where  he  now  lived.  The  Solicitor 
for  the  State  objected  to  the  witness  speaking  of  the  general 
character  of  the  prosecuting  witness  when  he  lived  in  Wil- 
mington three  years  ago,  and  the  Court  sustained  the  objec- 
tion. Defendant  excepted.  Verdict  of  guilty.  Judgment. 
Appeal  by  defendant. 

Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Fatrcloth,  J.    The  law  presumes  every  person  to  have  a 
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good  character  until  the  oontrorj  i^^peara.  A  £Etot  onoe  es- 
tablifthed  is  presumed  to  continue  as  a  fact  until  the  con- 
trary appears.  If  A  was  alive  two  years  ago  it  will  be  pre^ 
amded  that  he  still  lives,  nothing  else  appearing.  If  he 
was  a  citizen  of  Virginia  two  yean  ago  he  is  presumed  to 
be  sueh  citizen  still,  nothing  else  appearing.  If  he  had  a 
bad  character  two  years  ago  that  character  is  presumed  to 
be  et^ll  the  same,  nothing  else  appearing.  If  he  had  a  good 
or  bad  character  one  week  ago,  that  fact  is  some  evidence 
that  his  character  is  still  the  same.  If  he  had  a  bad  char- 
acter two  or  three  years  ago  that  fact  is  some  evidence  that 
his  character  is  the  same,  and  the  weight  of  the  evidence  is 
for  the  jury.  When  a  state  of  things  is  shown  once  to  exist, 
the  law  presumes  that  state  of  things  to  continue  till  the 
contrary  shall  appear  by  proof  in  some  way  or  other,  or  until 
a  dififerent  presumption  shall  arise  from  the  nature  of  the 
case  under  consideration.  How  long  such  presumptions  may 
exist  and  continue,  or  how  far  in  the  past  we  can  look  for 
evidence  to  establish  a  present  fact,  it  is  not  easy  to  deter- 
mine, but  it  is  safe  to  say  that  the  law  does  not  absolutely 
shut  out  as  immaterial  an  inquiry  into  the  character  of  a 
witness  two  or  three  years  before  the  trial. 

"Witnesses  are  not  and  can  not  in  testifying  on  the  subject 
of  general  character  be  limited  to  the  times  precisely,  when 
they  speak,  because  reputation  depends  very  greatly  on 
reports  which  the  witness  must  have  heard  before  he  is  put 
on  the  stand  for  examination.  Then  how  long  before  is  the 
question  ?  No  doubt,  evidence  referring  to  the  character  of 
the  witness  sought  to  be  impeached  at  a  recent  period 
would  have  more  influence  with  the  jury  than  evidence  at 
a  more  remote  period,  still  the  evidence  in  each  instance  is 
of  the  same  grade,  and  we  can  not  say  that  either  would 
not  aid  the  jury  in  estimating  the  value  of  what  has  been 
said  by  the  witness. 

Men's  character  no  doubt  change  frequently,  but  in  the 
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eye  of  the  law  they  are  not  presumed  to  change  suddenly. 
Reformation  may  be  shown  in  reply  to  the  attacking  evi- 
dence, but  the  law  will  not  presume  it  in  advance  of  the 
proof.  The  authorities  cited  by  the  Attorney  General  in  our 
own  Court  fail  to  hit  the  point  in  this  case,  (Luther  v.  SkeeUj 
8  Jones,  356  ;  State  v.  Speight,  69  N.  C.  72;  State  v.  Parks,  3 
Ire.  296 ;  State  v.  (yNeal,  4  Ire.  88,)  and  do  not  militate 
against  the  view  we  take.  The  under-cited  cases  decide 
this  question  and  for  the  above  reasons,  and  upon  those  au- 
thorities we  think  His  Honor  committed  an  error  in  exclu- 
ding the  evidence  of  Savage  in  regard  to  HoUoway's  char- 
acter two  or  three  years  before  the  trial.  1  Greenl.  on  Ev., 
§  §  41,  42.  Com.  V.  Billings,  97  Mass.  407 ;  Rathbun  v.  Ross, 
46  Barb.  127  ;  Sleeper  v.  Van' Middlesworth,  4  Denio  431. 

Let  this  be  certified  and  a  new  trial  had  below. 

Error.  Venire  de  novo. 


STATE  V.  JAMES  F.  AUSTIN. 
False  Pretence— Judge's  Charge. 


1.  A  charge  is  erroneous  which,  in  attempting  to  describe  the  offence 
of  obtaining  a  signature  by  false  pretences,  as  declared  in  Bat.  Rev. 
ch.  32,  §  67,  omits  to  direct  attention  to  the  fraudulent  intent  of  the 
defendant  as  a  necessary  ingredient  of  the  crime. 

2.  While,  in  the  absence  of  a  prayer  for  instructions  from  counsel, 
omission  of  the  Judge  to  charge  in  a  particular  way  is  not  assign- 
able for  error,  yet,  if  he  should  undertake  to  state  the  law,  and  in 
so  doing,  should  neglect  to  mention  an  essential  constituent  of  the 
offence  charged,  the  defendant  if  conyicted  is  entitled  to  a  new 
trial. 

iStaie  V.  O'Neal,  7  Ire.  251;  State  v.  Johnson,  1  Ire.  354;  Bynum  v.  By- 
num,  11  Ire.  632,  cited  and  approved.) 

Indictment  for  obtaining  Signature  by  False  Pretence 
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tried  at  Spring  Term,  1878,  of  Union  Superior  Court,  before 
Moore,  J. 

This  indictment  was  drawn  under  Bat.  Rev.  ch.  32  §  67, 
and  charged  that  the  defendant  procured  and  induced  one 
Sidney  Allen  to  execute  to  him  a  note  under  seal  for  fifty 
dollars,  dated  on  the  9th  of  December,  1875,  and  payable 
on  or  before  the  1st  of  October,  following,  and  also  a  chattel 
mortgage  to  secure  the  same,  by  falsely  and  fraudulently 
representing  that  he  had  bought  of  one  J.  W.  Collins  and 
was  then  owner  of  a  note  of  twenty-five  dollars  and  a  chattel 
mortgage  to  secure  it»  which  had  previously  been  given  by 
Allen  to  Collins,  with  intent  to  cheat  and  defraud  the  said 
Sidney  Allen. 

.  On  the  trial,  witnesses  were  examined  for  the  State  to 
prove  the  allegations  contained  in  the  bill  of  indictment, 
and  the  note  and  mortgage  charged  to  have  been  executed 
under  the  false  and  fraudulent  representations,  were  offered 
in  evidence  to  the  jury.  To  the  introduction  of  these  papers^ 
the  defendant's  counsel  made  objection,  and  on  being  asked 
upon  what  grounds  the  objection  was  made,  refused  to  as- 
sign any,  and  the  evidence  was  admitted. 

Collins  was  examined  and  denied  having  sold  his  claim 
on  Allen  to  the  defendant,  and  said  he  had  sold  it  to  one 
Alfred  Nance;  and  Nance  testified  that  he  did  not  sell  it  to 
the  defendant  The  defendant  offered  in  evidence  a  paper 
writing  purporting  to  be  an  assignment  from  Collins  to  the 
defendant  of  his  claim  on  Sidney  Allen.  Witnesses  were 
then  introduced  on  both  sides  as  to  the  genuineness  of  the 
signature  to  the  assignment,  some  of  whom  were  of  the 
opinion  that  it  was  the  hand-writing  of  Collins,  and  others, 
that  it  was  forged. 

The  case  states  that  ^'  the  only  contested  fact  was  whether 
Collins  had  assigned  his  interest  to  the  defendant" 

The  Court  charged  the  jury  **  that  the  whole  matter  turned 

upon  the  signature  to  the  instrument  introduced  by  the  de» 
40 
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fendant  and  claimed  to  be  an  aQsiguraent  to  him  of  the 
Sidney  Allen  claim  ;  that  if  said  Collins  did  sign  that  in- 
strument, the  defendant  was  not  guilty;  that  if  they  were 
not  satisfied  as  to  whether  or  not  said  Collins  signed  said 
instrument,  they  would  acquit  the  defendant."  No  other 
part  of  the  charge  was  objected  to  ;  and  it  is  not  deemed 
necessary  to  notice  any  other  exception  taken  by  the  defen- 
dant. There  was  a  verdict  of  guilty.  Judgment,  Appeal 
by  the  defendant. 

Attorney  General  and  J.  F.  Payne^  for  the  State. 
Messrs.  Covington  ^  Vann  and  W,  H.  Pace,  for  the  defen- 
dant. 

Smith,  C,  J.  (After  stating  the  case  as  above.)  W^e  dis- 
cover no  error  in  the  ruling  of  the  Court  in  regard  to  the 
evidence  received,  and  no  reason  for  excluding  it  was  given 
to  the  Judge  who  tried  the  cause,  and  none  has  been  pointed 
out  on  the  argument  here. 

But  the  exceptions  to  the  instructions  given  to  the  jury 
must  be  sustained.  There  is  a  fatal  objection  to  the  in- 
structions, in  that,  they  fail  to  call  to  the  attention  of  the 
jury  an  important  element  in  the  ofifence  charged, — the 
fraudulent  intent  of  the  defendant.  His  guilt  does  not  en- 
tirely depend  upon  the  question  of  the  genuineness  of  the 
signature  to  the  assignment.  If  the  defendant  acted  under 
the  belief  that  Collins  executed  the  assignment  and  sub- 
scribed his  name  thereto,  althouoh  in  fact  he  did  not,  the 
defence  would  be  complete.  The  indictment  alleges  as  well 
the  intent  to  defraud  as  the  overt  act  to  make  it  successful, 
and  both  must  be  proved  to  warrant  conviction.  The  Judge 
therefore  did  not  correctly  state  the  law,  and  his  charge  was 
calculated  to  mislead  the  jury. 

Had  the  Judge  simply  omitted  to  give  an  instruction  to 
which  the  defendant  would  have  been  entitled,  had  he  asked 
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it,  he  would  not  have  any  just  ground  of  complaint.  It  is 
the  duty  of  counsel  to  ask  for  such  instruction  and  give  the 
Judge  an  opportunity  to  give  or  refuse  it,  and  not  to  take 
the  chances  of  a  verdict,  and  if  unfavorable,  object  that  an 
unasked  instruction  was  not  given.  But  when  the  Judge 
undertakes  to  state  the  law,  he  must  state  it  correctly.  In 
defining  an  offence  and  the  evidence  required  to  establish 
it,  an  omission  of  an  essential  ingredient  is  a  misdescription 
of  the  offence  itself.  The  Court  must  administer  the  law 
correctly,  and  even  an  admission  of  counsel  will  not  excuse 
an  error  in  expounding  its  principles  to  the  jury.  State  v. 
(yNealj  7  Ire.  251 ;  State  v.  Johnsoyiy  1  Ire.  354 ;  Bynum  v. 
Bynum,  11  Ire.  632.  Without  adverting  to  other  points 
presented  in  the  argument,  for  the  error  in  the  charge  the 
verdict  must  be  set  aside  and  a  venire  de  novo  awarded. 
Error.  Venire  de  novo. 


STATE  V.  JOSEPH  BALLARD  and  SUSAN  STANLY. 
Fornication  and  Adultery — Evidence. 

1 .  It  is  a  general  rule,  applicable  alike  to  criminal  and  civil  causes, 
that  exception  to  evidence  must  betaken  in  apt  time  on  the  trial,  or 
its  admission  is  not  assignable  for  error. 

2.  This  rule,  however,  is  subject  to  an  exception  (at  least  in  criminal 
causes)  where  the  evidence  is  made  incompetent  by  statute.  In 
such  cases  it  is  the  duty  of  the  Judge,  on  his  own  motion,  to  disal- 
low the  evidence. 

{State  V.  Smith,  Phil.  Law  802,  citad  and  approved.) 

Indictment  for  Fornication  and  Adultery  tried  at  Spring 
Term,  1878,  of  Jones  Superior  Court,  before  Kerr^  J. 

The  defendants  were  indicted  for  lewd  and  lascivious  co- 
habitation under  the  statute,  Bat.  Rev.  ch.  32  §  46.  It 
was  proved  on  the  trial  that  they  were  unmarried  persons, 
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had  lived  for  five  yeare  some  three  hundred  yards  apart,  oa 
land  belonging  to  the  male  defendant,  and  were  frequently 
'together  in  the  fields ;  that  during  this  period  the  woman 
had  given  birth  to  several  children,  of  whom  all  but  one 
were  dead,  and  that  the  defendant,  Joseph  Ballard,  had  been 
«een  with  the  living  child  in  his  lap  caressing  it  and  speak- 
ing of  it  as  his  child,  and  on  another  occasion  had  been 
heard  to  say  he  believed  the  others  were  also  his  children. 
To  none  of  the  evidence  was  objection  made  by  either  de- 
fendant. 

The  Court  instructed  the  jury  that  in  order  to  convict, 
they  must  be  satisfied  beyond  a  reasonable  doubt  that  the 
defendants,  within  two  years  before  the  finding  of  the  bill, 
had  been  in  lewd  and  lascivious  intercourse,  and  the  woman 
had  been  in  the  habit  of  surrendering  her  .body  to  the  grati- 
fication of  the  man.  The  jury  found  the  defendants  guilty, 
*nd  from  the  judgment  thereon  they  appealed. 

Attorney  Oeneral^  for  the  State. 
2^4^  counsel  for  the  defendants. 

Smith,  C.  J.  (After  stating  the  case  as  above.)  No  ex- 
ceptions to  the  introduction  of  the  evidence  or  to  the  charge 
of  the  Judge  are  set  out  in  the  record,  and  the  case  express- 
ly states  that  no  objection  was  made  to  the  evidence  admit- 
ted by  either  of  the  defendants.  We  have  repeatedly  de- 
clared that  in  civil  actions  this  Court  will  not  pass  on 
exceptions  not  taken  by  the  appellant  in  the  Court  below, 
and  will  then  require  a  full  statement  of  the  feLCts  out  of 
which  they  arise.  This  rule  is  not  entirely  applicable  to 
•criminal  prosecutions,  in  respect  to  which  it  is  our  duty  to 
«ee  from  the  record  and  accompanying  statement  of  what 
transpired  at  the  trial,  that  the  law  was  correctly  expound- 
ei  und  administered. 

The  statute  under  which  the  indictment  was  found  defines 
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the  offence  and  declares  in  positive  terms  "that  the  admis- 
sions or  confessions  of  one  shall  not  be  received  as  evidence  against 
the  oiher.^^  The  act  of  caressing  the  child  and  the  use  of 
words  of  endearment  while  doing  so,  are  manifestations  of 
natural  affection  which  may  not  fall  within  the  prohibitions 
of  the  law.  But  however  this  may  be,  the  subsequent  de- 
clarations of  Ballard  recognizing  his  paternal  relations  to- 
wards those  that  had  died,  as  evidence  of  the  fact  of  paternity, 
are  undoubtedly  admissions  within  the  meaning  of  the  act, 
and  forbidden  to  be  received  against  the  other  party.  The 
testimony  was  competent  to  prove  the  fact  confessed  against 
him  who  made  the  confession,  but  was  inadmissible  against 
her.  While,  therefore,  it  could  not  properly  be  rejected,  it 
was  the  duty  of  the  Judge  either  at  its  introduction  or  in 
his  charge  to  explain  to  the  jury  its  force  and  effect,  and  to 
tell  them  it  was  not  to  be  considered  as  any  evidence 
against  the  woman.  In  failing  to  do  this,  and  submitting 
all  the  evidence  to  the  jury  without  such  explanation,  there 
is  error  invalidating  the  verdict. 

We  are  not  to  be  understood  as  expressing  or  intimating 
an  opinion  that  in  a  criminal  action  a  person  on  trial  may 
be  silent  and  acquiesce  in  the  introduction  of  any  evidence 
which  on  objection  made  in  apt  time  would  have  been  ruled 
oiit,  and  permit  it  to  be  heard  and  acted  on  by  the  jury,  and 
then  complain  of  its  admission.  In  such  case  he  must  abide 
the  result,  and  can  not  complain  after  conviction.  Belong- 
ing to  this  class  may  be  mentioned  as  illustrating  the  dis- 
tinction, the  admission  of  secondary  in  place  of  original  and 
primary  evidence  of  a  fact.  But  here  the  statute  in  direct 
terms  declares  that  the  confessions  of  one  shall  not  be  evi- 
dence against  the  other  party,  and  so  the  Judge  without  a 
prayer  to  this  effect  should  have  instructed  the  jury.  State 
v.  Umiih,  Phil.  302.  For  this  error  there  must  be  a  venire 
de  novo. 

Error.  Venire  de  novo. 
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STATE  V.  ROBERT  JONES. 

Homicide— Mutual  Cmbat. 

Where,  upon  a  trial  for  homicide,  the  only  evidence  relied  upon  by 
the  State  to  conuect  the  prisoner  with  the  offeuce,  is  his  own  con- 
fessions, and  those  confessions  tend  to  disclose  a  case  of  mutual 
combat  upon  sudden  provocation  between  the  prisoner  and  the  de- 
ceased; B  toas  held,  to  be  error  to  exclude  that  view  of  the  case  from 
the  jury,  however  much  it  may  conflict  with  opposite  theories  aris- 
ing from  other  portions  of  the  evidence. 

Indictment  for  Murder  tried  at  January  Special  Term, 
1878,  of  Edgecombe  Superior  Court,  before  Henry ^  J. 

The  prisoner  was  charged  with  the  killing  of  Rudolph 
Eaton,  which  took  place  near  the  town  of  Rocky  Mount,  in 
Edgecombe  county,  and  the  facts  upon  which  a  new  trial 
was  granted  by  this  Court  are  sufficiently  stated  in  its  opin- 
ion. There  was  a  verdict  of  guilty  of  murder.  Judgment. 
Appeal  by  the  prisoner. 

Aiio7mey  General^  for  the  State. 
Mr.  Fred  PhillipSj  for  the  prisoner. 

Faircloth,  J.  The  case  certified  by  His  Honor  consists 
of  the  evidence  taken  at  the  trial  and  his  rulings  on  certain 
requests  of  the  prisoner's  counsel.  The  defendant  oflTered 
no  evidence,  and  the  State  introduced  no  evidence  tending 
to  connect  the  prisoner  with  the  homicide  except  his  con- 
fessions. The  evidence  discloses  that  on  the  night  of  the 
25th  of  December,  1877,  there  was  a  festival  near  the  ware 
house,  which  was  250  or  800  yards  from  Ghty's  shelter  where 
the  deceased  was  found.  The  confessions  of  the  defendant 
made  to  Alice  and  Isaac  Sessoms  were  as  follows :  He  had 
been  to  the  "  festival  near  the  new  ware  house,  a  white  man 
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had  collared  him  at  the  festival."  At  another  time  he  said 
'*he  had  been  drinking  and  fighting — ^bad  been  to  the  fes- 
tival and  fighting  a  man  near  the  new  ware  house — the  man 
had  been  imposing  on  him,  had  slapped  him  on  the  shoulder 
and  put  his  hands  in  his  collar."  Again  ^'  he  had  been  fight- 
ing the  man  near  Gay's  shelter  and  had  struck  him  three 
licks  J '  and  "  he  had  been  fighting  (severely)  at  Gay's  corner." 
Dr.  Powell  testified  that  the  deceased  was  stricken  while 
lying  down,  and  only  one  blow.  His  Honor  charged  the  jury 
that  one  of  the  theories  of  the  State  was  that  the  fight  be- 
gan at  the  festival  and  ended  at  Gay's,  but  the  State  had 
not  insisted  on  this  theory,  meaning  if  we  understand  it, 
that  the  State  abandoned  this  view  after  the  evidence  was 
developed.  He  was  requested  by  prisoner's  counsel  to  charge 
the  jury  that  under  that  theory  they  might  render  a  verdict 
of  manslaughter.  This  was  refused  and  the  prisoner  ex- 
cepted. This  was  plainly  error.  The  evidence,  that  is  the 
confessions  if  made  as  testified  and  were  true,  and  not  con- 
trolled by  any  other  evidence,  indicated  a  case  of  man- 
slaughter, or  something  better  for  the  defendant.  It  was 
the  province  of  the  jury  to  say  hov/  it  was,  and  it  was  the 
right  of  the  prisoner  to  have  his  case  submitted  to  the  jury 
in  this  or  any  other  aspect  presented  by  the  evidence,  and  it 
was  the  duty  of  the  Court  so  to  present  it  to  the  jury.  The 
fact  that  the  State  did  not  insist  on  the  theory  that  the  fight 
began  at  the  festival  and  ended  at  Gay's,  can  make  no  dif- 
ference. It  was  the  sequence  of  the  State's  evidence,  relied 
upon  for  conviction,  and  whilst  the  Solicitor  might  shut  his 
eyes  to  that  view,  the  Court  could-  not,  and  the  law  will  not 

The  rights  of  the  prisoner  were  involved  in  it.  It  was 
his  privilege  to  have  the  State's  evidence  applied  to  any 
theory  justified  by  it,  whether  it  was  advanced  by  one  side 
or  the  other.  This  right  he  demanded  in  his  prayer  for  in- 
structions which  ought  to  have  been  given. 

On  account  of  the  confused  condition  of  the  certified 
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statement,  we  do  not  consider  any  -other  exception.    Let 

this  be  certified  and  another  trial  had  in  the  Court  below. 

Error.  Venire  de  novo. 


•STATE  V.  GEORGE  W.  SWEPSON. 
Indictment— Misdemeanor— Acquittal  Procured  ly  Fraud. 

1.  A  verdict  of  acquittal  on  an  indictment  for  a  misdemeanor  procured 
by  the  trick  or  fraud  of  the  defendant  is  a  nullity,  and  the  defend- 
ant can  be  again  put  on  trial  for  the  same  offence. 

2.  The  defendant  was  indicted  for  cheating  the  State,  and  a  motion 
was  made  in  the  Court  below  by  defendant's  counsel  (he  not  being 
present  and  the  Solicitor  for  the  State  not  being  ready  for  trial)  upon 
an  allegation  that  the  matter  had  been  compromised,  that  a  verdict 
of  "  not  guilty "  should  be  entered;  His  Honor  thereupon  directed 
a  jury  to  be  impannelled  and  a  verdict  of  **  not  guilty  "  to  be  en- 
tered and  refused  to  permit  an  appeal  to  this  Court  and  also  refused 
to  permit  a  statement  of  the  facts  to  be  made  part  of  the  record ; 
thereafter  His  Honor  went  out  of  office.  Upon  a  motion  in  this 
Court  that  a  mandamus  issue  to  the  Court  below  to  cause  inquiry  to 
be  made  into  the  truth  of  the  alleged  facts,  and  if  true,  to  cause  the 
defendant  to  be  again  put  on  trial;  It  teas  heldy  that  this  Court  has 
no  jurisdiction  in  the  premises;  the  remedy  is  in  the  Court  below 
where  the  defendant  can  be  again  put  on  trial  and  the  truth  of  the 
facts  alleged  by  the  State  inquired  into  upon  a  plea  of  former  ac- 
quittal. 

(State  V.  Tilghman,  11  Ire.  518;  State  v.  Tisdale^  2  Dev.  &  Bat.  159; 
Casey's  case,  Busb.  209;  Thornton^  18  Ire.  256 ;  Tilletson's,  7  Jones 
114;  WoocUy'a,  2  Jones  276,  cited,  commented  on  and  approved.) 

Indictmbnt  tried  at  Spring  Term,  1876,  of  Wake  Superior 
Court,  before  Watts,  J. 

At  June  Term,  1874,  of  said  Court  the  grand  jury  made  a 
presentment  against  the  defendant  and  one  M.  S.  Littlefield 
for  an  offence  committed  against  the  State,  and  at  October 
Term  following  a  bill  of  indictment  was  found,  in  which  it 
was  substantially  charged  that  they  did  combine,  conspire, 

*  Smith  C.  J.  having  been  of  counsel  did  not  sit  on  the  hearing  of 
this  case. 
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confederate  and  agree  together  and  with  divers  other  per- 
sons to  the  jurors  unknown,  by  divers  false  pretences  and 
subtle  means  and  devices,  to  obtain  and  acquire  to  them- 
selves,  and  from  the  State  of  North  Carolina,  divers  bonds 
to  be  issued  by  the  State,  with  coupons  attached,  of  the 
value  of  $1000  each,  known  as  special  tax  bonds,  to  the 
amount  of  four  millions  of  dollars,  and  to  cheat  and  defraud 
the  State  of  the  value  thereof.  And  in  pursuance  of  said 
conspiracy,  on  the  19th  of  August,  1868,  and  on  the  29th  of 
January,  1869,  they  "did  incite,  procure,  obtain  and  have 
enacted  by  the  general  assembly"  an  act  to  amend  the  char- 
ter of  the  W.  N.  C.  R.  R.  Co.  and  that  they  were  appointed 
commissioners  to  open  books  of  subscription  for  the  capital 
stock  with  authority  to  receive  subscriptions  from  solvent 
individuals  and  corporations,  and  five  per  cent  of  such  sub- 
scriptions ;  and  on  the  15th  of  October,  1868,  did  as  com- 
missioners sign,  seal  and  deliver  to  the  board  of  internal 
improvements  of  the  State,  a  certain  false  and  fraudulent 
certificate,  in  which  it  was  certified  that  $308,500  had  been 
duly  subscribed  to  said  stock,  and  afterwards  other  large 
sums,  and  that  five  per  cent  thereof  had  been  paid  in  cash, 
to  construct  the  western  division  of  said  road ;  whereas  in 
fact  and  in  .truth  said  sum  had  not  been  truly  and  bonafde 
subscribed,  nor  said  per  centage  paid  in  cash,  which  was 
well  known  to  them  when  they  signed  said  certificate.  The 
bill  further  charged  that  they  unlawfully  and  fraudulently 
pretended  to  enter  into  contracts  for  the  completion  of  the 
road,  when  in  fact  no  real  or  bona  fide  contract  was  made, 
and  that  the  compliance  with  the  charter  of  the  company 
was  merely  a  formal  one  to  procure  the  issuance  of  the 
bonds  of  the  State  in  payment  of  the  stock ;  the  said  Little- 
field  had  subscribed  for  a  large  amount  of  said  stock,  and 
was  insolvent  and  unable  to  pay  the  same,  and  that  said 
per  centage  thereon  had  not  been  paid,  and  that  this  was 
known  to  the  defendant  at  the  time ;  that  by  said  false  pre- 
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tences  and  devices  they  unlawfully  and  fraudulently  ob- 
tained from  the  public  treasurer  a  large  amount  of  said 
bonds  issued  by  the  State  in  payment  of  stock  in  said  com- 
pany, a  portion  of  which  they  fraudulently  appropriated 
and  paid  to  certain  members  of  the  general  assembly  of 
1868-"69  and  other  persons,  to  secure  and  obtain  the  enact- 
ment of  said  amendment,  and  the  balance  they  appropriated 
to  their  own  use  and  for  their  individual  purposes.  A  capias 
wai^  accordingly  issued  and  returned  by  the  sheriff  ^'  not 
found  as  to  Littlefield ;  not  executed  as  to  Swepson,  by  order 
of  Solicitor  and  Smith  &  Strong,  counsel  for  the  State,"  and 
the  case  was  continued  for  the  State.  At  Spring  Term,  1875, 
of  said  Court,  the  sheriff  returned  the  capias  to  the  clerk, 
endorsed  "  Littlefield  not  to  be  found ;  defendant  Swepson 
sick."  Thereupon  the  Court  directed  the  said  endorsement 
to  be  entered  upon  the  records,  and  ordered, — **  It  appearing 
to  the  Court  that  the  Solicitor  not  having  asked  for  an  alias 
capias  or  entered  a  nolle  prosequi,  it  is  ordered  that  the 
clerk  issue  an  instanter  capias  for  the  defendants,"  which 
was  returned  executed  as  to  the  defendant,  Swepson.  A  nol. 
pros,  was  entered  as  to  Littlefield,  and  the  trial  coming  on 
the  defendant  pleaded  not  guilty,  a  jury  were  sworn  and 
impannelled  to  try  the  issue,  and  ^'  under  the  instructions 
of  the  Court  the  said  jury  for  their  verdict  say  Ihat  the  de- 
fendant is  not  guilty." 

The  Solicitor  then  filed  his  petition  in  this  Court  for  a 
mandamus  which  is  substantially  as  follows  (after  giving 
date  of  said  presentment  and  indictment  as  above  set 
forth): — ^That  the  State  was  not  prepared  to  try  the  indict- 
ment at  the  term  after  it  was  found  by  the  grand  jury,  and 
the  petitioner  directed  the  sheriff  not  to  serve  the  capias 
upon  the  defendant,  his  co-defendant  being  at  that  time  be- 
yond the  limits  of  the  State,  and  it  was  therefore  returned 
into  Court  without  execution  on  either,  and  for  similar  rea- 
sons the  capias  issuing  from  January  Term,  1875,  of  said 
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Court  was  not  executed.  He  further  stated  that  witnesses 
had  been  summoned  for  the  State  and  many  of  them  were 
material  witnesses  but  not  in  attendance,  and  at  the  said 
Spring  Term  as  your  petitioner  heard  and  believed,  the  de- 
fendant was  sick  and  unable  to  be  present  in  Court ;  that 
the  late  Governor  Caldwell  had  employed  two  other  attor- 
neys to  aid  in  the  prosecution  of  the  action,  and  it  was  then 
expected  and  intended  to  prepare  the  case  and  be  able  to 
try  it  at  the  following  term ;  that  in  the  absence  of  said 
counsel  and  without  notice  to  petitioner,  the  counsel  of  de- 
fendant moved  that  a  verdict  of  not  guilty  should  be  entered 
for  the  defendant,  for  the  reason,  that  the  offence  charged 
had  been  the  subject  of  an  agreement  and  compromise  be- 
tween the  defendant  and  the  proper  officers  on  behalf  of  the 
State,  as  appeared  by  a  copy  of  proceedings  had  in  Bun- 
combe Superior  Court  in  an  indictment  there  pending,  the 
defendant  not  being  present  in  Court  and  unable  from  sick- 
ness to  attend.  This  motion  was  strenuously  resisted  by 
your  petitioner,  but  it  was  granted,  and  without  plea  the 
presiding  Judge  ordered  the  jury  to  be  impannelled  and  a 
verdict  of  not  guilty  to  be  entered,  which  was  done ;  and 
that  soon  thereafter  he  caused  the  facts  which  transpired  to 
be  written  out  as  follows:  *'  The  counsel  for  defendant — the 
defendant  not  being  present  in  Court — moved  that  a  verdict 
of  not  guilty  be  entered  as  to  him  on  the  ground  that  an  in- 
dictment for  the  same  offence  against  him  had  been  there- 
tofore compromised  by  the  State,  and  a  nolle  prosequi  en- 
tered therein,  and  in  support  of  the  motion  the  counsel  read 
to  the  Court  the  transcript  of  which  the  following  is  a  copy, — 
the  Solicitor  for  the  State  objected  to  the  calling  of  the  cause 
at  this  term,  or  to  any  motion  being  heard  in  reference 
thereto,  because  he  was  not  ready  for  the  trial  of  the  same, 
for  the  reasons  which  appeared  from  the  papers  in  the  case ; 
that  said  defendant  had  never  been  arrested  till  that  day  in 
pursuance  of  an  order  made  on  the  same  day  by  the  Court 
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without  any  notice  to  him.  The  said  Solicitor  further  ob- 
jected that  the  said  motion  was  without  precedent  or  au- 
thority in  law.  The  objections  were  overruled  by  His  Honor 
who  thereupon  caused  a  jury  to  be  impannelled,  and  there 
being  no  plea  pleaded  or  evidence  given  to  the  jury,  His- 
Honor  told  the  jury  that  the  said  indictment  against  the  de- 
fendant had  been  compromised  by  the  State ;  that  he  did  not 
intend  to  allow  the  honor  of  the  State  to  be  tarnished,  and 
directed  said  jury  to  return  a  verdict  of  not  guilty,  which 
was  accordingly  done,  and  the  defendant  was  ordered  to  be 
discharged.  The  above  is  a  true  statement  of  the  facts.  The 
petitioner  further  stated  that  he  did  not  waive  the  presence 
of  the  defendants,  but  refused  to  assent  to  any  proceeding 
in  the  case ;  that  an  appeal  was  asked  and  refused  on  the 
ground  that  it  would  not  lie  from  a  judgment  on  a  verdict 
of  acquittal ;  that  on  Saturday  qf  same  week  one  of  his  as- 
sociated counsel  called  upon  the  Judge  and  asked  that  the 
facts  which  had  transpired  in  Court  relating  to  the  mattera 
aforesaid  should  be  made  a  part  of  the  record  of  the  term, 
in  order  that  the  action  of  the  Court  in  the  premises  might 
be  reviewed  in  this  Court  on  appeal,  or  other  proper  pro- 
ceeding, and  to  this  end  began  to  read  over,  and  did  read  a 
part  of  the  statement  as  contained  in  the  paper  set  forth 
above,  when  the  Judge  declined  to  make  any  such  order, 
and  refused  to  hear  the  statement  read,  with  a  view  to  its 
accuracy  of  detail  and  for  that  purpose  only.  Your  peti- 
tioner on  behalf  of  the  State  avers  that  said  action  of  the 
Judge  was  irregular  and  without  authority  of  law,  and  he 
is  without  remedy  therefor  except  by  the  mandatory  powers 
and  process  of  this  Court,  and  he  is  advised  that  the  said 
compromise,  if  itself  legal,  is  no  defence  to  this  indictment,, 
and  if  it  were,  that  the  action  of  the  Judge  was  not  the 
proper  and  legal  way  of  securing  it  for  defendant.  Where- 
fore the  petitioner  prays  that  a  w^it  of  mandamus  issue  to 
said  S.  W.  Watts,  Judge,  &c.,  commanding  him  to  cause 


Digitized  by  VjOOQIC 


JUNE  TERM,  1^878.  687 

Statb  9.  SwBPBOir. 

the  records  to  be  amended  so  aa  to  truly  set  forth  the  pro- 
<^eeding8  bad  upon  said  motioDy  and  that  the  record  when 
«o  amended  be  certified  to  this  Court,  to  the  end  that  they 
may  be  reviewed  and  annulled,  and  the  indictment  may  be 
tried  according  to  law,  and  for  such  other  and  further  relief 
as  the  case  may  require ;  and  also  that  a  copy  of  this  peti- 
tion be  served  on  him  together  with  a  rule  requiring  him 
to  show  cause  why  a  mandamus  shall  not  issue  as  prayed 
for.  The  petition  was  sworn  to  by  the  Solicitor  on  the  12th 
of  August,  187&9  and  filed  in  this  CSourt  on  the  16th  of  said 
month.  And  at  January  Term,  1878,  of  this  Court,  the 
State  moved  upon  the  facts  embodied  in  the  above  affidavit 
and  petition  to  remand  the  case  to  the  Court  below  to  the 
end  that  a  trial  may  be  had  according  to  law. 

Attorney  General,  for  the  State. 

Messrs.  Merrimon,  FtUler  ^  Ashe  and  D.  G.  Fowle^  for  the 
•defendant. 

RoDMAK,  J.  On  the  12th  of  August,  1875,  the  Solicitor 
-of  the  Sixth  Judicial  District  presented  to  this  Court  his 
petition  duly  sworn  to,  in  which  he  set  forth  in  brief  as  fol- 
lows :  That  at  October  Term,  1874,  an  indictment  for  con- 
spiracy and  cheating  by  false  pretences  was  found  by  the 
grand  jury  of  Wake  county  against  Littlefield  and  Swep- 
son,  on  which  writs  of  capias  were  issued  up  to  April 
Term,  1876,  none  of  which  had  been  executed  at  the  com- 
mencement of  that  term.  The  omission  to  execute  these 
writs  on  Swepson  was  by  direction  of  the  Solicitor.  Little- 
field  could  not  be  found.  The  State  had  retained  counsel 
to  aid  the  Solicitor  in  the  prosecution.  At  some  time  during 
April  aforesaid,  in  the  absence  of  the  counsel  as  retained, 
the  counsel  for  Swepson  moved  that  a  verdict  of  not  guilty 
should  be  entered  for  him,  on  the  ground  that  as  he  alleged 
the  action  had  been  compromised.    The  defendant  had  been 
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arrested  on  that  day  under  an  order  made  on  that  day  by 
the  Judge  without  the  knowledge  of  the  Solicitor,  but  was 
not  present  in  Court,  and  was  too  sick  to  be  able  to  be  pres- 
ent. The  motion  was  opposed  by  the  Solicitor,  but  the 
Judge^ordered  a  jury  to  be  impannelled  and  a  verdict  of  not 
guilty  to  be  entered,  which  was  done.  The  [State  wa*  not 
ready  for  trial  and  its  material  witnesses  were  not  present, 
and  no  witnesses  for  the  State  were  examined.  An  appeal 
was  asked  for  on  behalf  of  the  State  which  was  refused. 
The  counsel  for  the  State  then  prepared  a  statement  of  the 
facts  above  stated,  and  requested  the  Judge  to  have  the 
same  made  a  part  of  the  record,  which  he  also  refused. 
The  petitioner  prayed  that  a  mandamus  issue  to  the  Judge 
commanding  him  "  to  cause  the  record  to  be  amended  so  as 
to  truly  set  forth  the  proceedings  had  upon  said  motion,  and 
that  the  record  when  so  amended  be  certified  to  this  Court, 
to  the  end  that  said  proceedings  be  reviewed  and  annulled, 
and  the  said  indictment  may  be  tried  according  to  law,  and 
for  such  other  and  further  relief,  &c." 

At  January  Term,  1876,  upon  the  affidavit  and  motion 
aforesaid,  this  Court  ordered  a  certiorari  and  mandamus  to 
issue.  Before  any  return  was  made  to  the  mandamus  the 
Judge  before  whom  the  case  was  tried  and  to  whom  it  was 
directed,  resigned  and  went  out  of  office. 

At  January  Term,  1877,  a  mandamus  was  ordered  to  be 
issued  to  the  Judge  of  Wake  Superior  Court  with  a  copy 
of  the  affidavit*  requiring  him  to  inquire  into  the  truth  of 
the  fdcts  alleged  therein  and  to  report  to  this  Court.  This 
he  failed  to  do,  and  at  the  following  term  it  was  moved  to 
direct  the  Judge  who  should  hold  the  next  terra  of  Wake 
Superior  Court  to  inquire  into  the  truth  of  the  alleged  facts, 
and  if  he  shall  find  them  to  be  true  substantially  as  they 
are  alleged,  that  he  cause  the  defendant  to  be  again  arrested 
and  put  on  his  trial  on  the  indictment. 

If  the  facts  alleged  be  true  it  can  not  be  denied  that  the 
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Judge  before  whom  the  alleged  proceedings  took  place  was 
ignorant  or  scandalously  forgetful  of  his  duties,  and  that 
one  whom  a  grand  jury  had  found  fit  to  be  tried  for  a  seri- 
ous offence  has  escaped  a  fair  trial  by  management  and 
fraud. 

At  the  last  term  pf  this  Court  we  deferred  any  action  on 
the  said  motion  then  made,  in  the  expectation  that  the  Attor- 
ney General,  or  other  learned  counsel  for  the  State,  would 
find  some  precedent  or  authority  to  warrant  us  in  granting 
his  motion ;  but  that  has  not  been  done,  and  our  own  re- 
searches have  failed  to  find  any,  and  we  should  not  feel  jus- 
tified in  longer  delaying  our  judgment  on  the  motion. 

It  must  be  clear  that  in  a  case  such  as  is  presented  by  the 
affidavit — which  for  the  present  purpose  only,  we  are  obliged 
to  assume  to  be  true — ^the  State  ought  to  have  some  remedy. 
Guilt  can  not  be  allowed  to  protect  itself  by  fraud  and  cor- 
ruption, or  else,  the  tribunals  of  justice  become  dens  of 
thieves,  and  law  as  administered  in  them  is  a  machine  to 
.  punish  the  weak  and  screen  the  powerful.  But  the  remedy 
is  not  to  be  had  in  this  Court,  and  we  do  not  know  why  the 
State  has  sought  it  here  in  a  proceeding  for  which  no  pre- 
cedent has  been  found.  The  jurisdiction  of  this  Court  with 
few  exceptions  is  wholly  appellate.  It  has  no  original  ju- 
risdiction to  require  a  Superior  Court  to  put  an  acquitted 
person  again  on  trial,  or  to  inquire  whether  or  not  the  ac- 
quittal was  procured  by  his  fraud.  The  motion  must  be 
refused;  but  this  refusal  does  not  imply  a  failure  of  justice. 
There  is  a  remedy  not  without  precedent  or  authority  for 
its  use,  plain,  and  not  of  infrequent  use,  laid  down  in  the 
elementary  works  on  criminal  law,  and  supported  by  the 
adjudications  of  respectable  Courts.  This  remedy  is  in  the 
Court  in  which  the  trial  was  had,  and  is  independent  of  any 
action  of  this  Court.  It  is  asserted  in  many  text  books  and 
dicta  of  Judges  and  supported  by  some  decisions,  that  a 
verdict  of  acquittal  on  an  indictment  for  a  misdemeanor  pro- 
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cared  by  the  trick  or  fraud  of  the  defendant,  is  a  nullity, 
and  may  be  treated  as  such;  and  the  person  acquitted  by 
such  means  may  be  tried  again  for  the  offence  of  which  he 
was  acquitted.  3  Greenl.  Ev.  §  38;  1  Whar.  Cr.Law,§ 
546 ;  3  Ibid.  §§  3221,  3222;  1  Chitty  Cr.  Law,  657. 

In  State  v.  TUffhmcm,  11  Ire.  513,  the  defendant  was  con- 
victed of  murder  and  moved  for  a  new  trial,  or  for  a  venire 
de  novo  as  on  a  mistrial,  because  of  the  improper  conduct  of 
the  jttry  in  having  separated,  and  having  conversed  and 
corresponded  by  letters  with  other  persons.  The  Judge  bo- 
low  refused  the  motion  and  gave  judgment  against  the  de- 
fendant which  was  affirmed  on  appeal  in  this  Court.  Pear- 
fiOK,  J.  in  delivering  the  (pinion  of  the  Courts  says :  That 
when  it  is  made  to  appear  on  the  record  that  there  has  not 
been  a  fair  trial,  the  Court  had  a  right  to  grant  a  venire  de 
novOy  whether  the  verdict  was  for  or  against  the  prisoner. 
Again  he  says:  ''But  if  the  fact  be  that  undue  influence 
was  brought  to  bear  on  the  jury,  as  if  they  were  fed  at  the 
charge  of  the  prosecutor,  or  of  the  prisoner,  or  if  they  be 
solicited  and  advised  haw  their  verdict  should  be,  &c.,  in  aU 
suck  cases  there  has  in  contemplation  oflavs  been  no  trial,  and 
this  Court  as  a  matter  of  law  will  direct  a  trial  to  be  had, 
whether  the  former  proceeding  purports  to  have  aequiUed  or 
convicted  the  prisoner"  It  will  be  noted  that  so  much  of  this 
opinion  as  relates  to  the  action  of  the  Court  after  an  ajcqmt- 
taly  was  only  a  dictum  of  the  Judge,  not  applicable  to  the 
case  on  trial.  The  principle  that  fraud  will  avoid  a  verdict 
in  a  criminal  action  was  recognized  by  this  Court  in  State  v. 
lisdaU,  2  Dev.  &  Bat.  159,  and  in  State  v.  Casey y  Bush.  209, 
though  it  was  not  applied^  as  the  Court  did  not  consider  the 
conduct  of  the  defendants,  fraudulent.  Many  cases  are  cited 
in  the  text  books  referred  to,  as  sustaining  the  principle 
stated.  Most  of  them  are  not  accessible  to  me.  I  cite, 
however,  such  as  I  have  examined  and  which  appear  to  be 
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in  point,  4  Mass.  477 ;  48  Mo.  70 ;  Rex  v.  Bear,  2  Salk.  646; 
^iate  V,  Norvell,  2  Yerger  (Tenn.)  24. 

Cases  of  acquittal  procured  by  fraud  of  the  defendant 
form  an  exception  to  the  general  rule,  that  no  one  shall  be 
twice  put  in  jeopardy  for  the  same  offence.  This  exception, 
it  will  be  seen,  does  not  apply  to  capital  cases,  and  perhaps 
•not  to  felonies  in  general  (unless  we  accept  the  dictum  of 
Pearson,  J.  above  quoted,  as  law).  The  cases  which  I  have 
•seen  are  mostly  of  proceedings  before  inferior  jurisdictions, 
«uch  as  magistrates,  &c.,  though  there  is  no  reason  why  it 
should  be  confined  to  them.  The  language  of  the  text  books 
^extends  to  all  misdemeanors  in  whatever  Courts  they  may 
be  tried. 

From  these  authorities  it  seems  that  the  Solicitor  may 
with,  and  perhaps  without,  the  consent  of  the  Judge  cause 
the  defendant  to  be  again  arrested  and  put  on  trial  on  the 
old  bill ;  (see  State  v.  Ihornton^,  13  Ipe.  256 ;  State  v.  TiUet- 
^on^  7  Jones  114 ;  State  v.  Woody ^  2  Jones  276 ;  State  v.  lilgh- 
man,  11  Ire.  513,)  or  if  no  statute  of  limitation  bars,  he  may 
jsend  a  new  bill  to  the  grand  jury,  and  on  its  being  found, 
proceed  to  trial  of  the  defendant  as  usual,  disregarding  the 
former  verdict  and  judgment  as  nullities  on  account  of  the 
fraud  in  procuring  them.  In  either  case  the  defendant  may 
plead  his  former  acquittal  to  which  the  Solicitor  may  reply 
that  it  was  procured  by  the  fraud  of  the  defendant.  Thus 
^n  issue  of  fact  is  raised  to  be  tried  by  a  jury  under  the  in- 
structions of  the  Judge  as  other  issues  are,  and  any  question 
of  law  involved  may  ultimately  come  regularly  before  this 
•Court  for  adjudication.  The  motion  is  refused.  The  in- 
"dictment  can  scarcely  be  considered  as  having  been  brought 
into  this  Court,  but  if  it  is  here,  it  is  remanded. 

Per  Curiam,  Motion  refused. 

41 
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IndictMent  —Perjury. 

1.  An  indictment  against  a  defendant  for  perjury  assigned  in  an  oath 
taken  by  him  in  a  bastardy  proceeding  entitled,  "  The  State  on  rela- 
tion  of  M  V.  B/'  which  refers  to  the  same  as  constituted  **  between* 
the  Sta^e  and  the  said  B  "  and  as  it  appeared  on  the  minute  docket^ 
sufficiently  sets  out  the  substance  of  the  record  and  identifies  the  case. 

2.  In  such  case,  where  it  appeared  that  the  defendant  swore  he  was 
not  the  father  of  the  child  and  had  not  had  sexual  mtercourse  with 
its  mother;  whereas  the  mother  swore  that  he  wa&  the  father,  and 
other  witnesses  proved  the  defendant's  confessions  that  such  inter- 
course had  taken  place  about  five  months  before  the  birth  of  the- 
child;  It  was  held^  that  the  false  evidence  ^as  material,  and  war> 
ranted  a  verdict  of  guilty. 

{State  \,  Molier,  1  Dev.  263,  cited  and  approved^) 

Indictment  for  Perjury  tried  at  February  Term,  1878,  oi" 
New  Hanover  Criminal  Court,  before  Meares^  J. 

The  defendant  was  charged  ^with  being  the  father  of  a 
bastard  child  begotten  on  one  Maria  Williams,  and  upon 
the  trial  of  the  issue  in  the  Superior  Court  of  New  Hanover^^ 
is  alleged  to  have  committed  the  perjury  imputed  to  bim  in 
the  indictment.  Introduced  as  a  witness  on  his  own  behalf,  . 
lie  ilu-re  swore  that  he  was  not  the  father  of  her  child  and. 
had  never  had  any  sexUal  intercourse  with  the  mother. 

On  the  trial  of  the  indictment  and  to  prove  the  falsehood' 
of  his  oalh,  the  mother  testified  that  the  defendant  was 
the  father  of  the  child,  and'  several  other  witnesses-  proved 
his  confessions  that  criminal  intercourse  had  t^&en  place 
between  them  in  February,  about  five  months  prec^ding,ils»^ 
birth. 

The  exceptions  taken  hy  the  defendant  (and  which  are^ 
stated  in  the'  oj)inioD)  were  overruled  by  His  Honor.  Ver- 
dict of  guilty.    Judgment.    Appeal  by  the  defendant. 

Attorney  Gemral,  for  the  State. 

No  counsel  in  this  Court  for  the  defendant. 
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Smith,  C.  J.  (After  stating  the  case  as  above.)  Twe  ex- 
ceptions which  we  propose  to  notice  were  taken  by  the 
defendant : — 

The  transcript  of  the  record  of  proceedings  in  the  bastardjr 
case  does  not  correspond  with  the  description  in  the  indict- 
ment, and  is  insufficient  to  sustain  its  allegations:  The  in- 
dictment refers  to  the  c-ase  as  constituted  **  between  the  State 
and  the  said  Benjamin  Brown,"  and  it  is  so  designated  on 
the  minute  docket  of  the  Court,  while  it  is  insisted  the  proper 
title  of  tho  cause  is  ''the  State  upon  the  relation  of  Maria 
Williams  v.  Benjamin  Brown."  We  do  not  feel  the  force 
of  the  objection.  The  substance  of  the  record  is  properly 
5et  out  and  the  case  referred  to  as  it  appears  on  the  docket^ 
so  as  to  admit  of  no  doubt  of  its  identity. 

The,  second  objection  is  that  the  false  oath  was  not  on  a 
matter  material  to  the  issue,  to  wit,  the  paternity  of  the 
child,  inasmuch  as  the  sexual  intercourse  according  to  the 
course  of  nature  must  have  been  more  than  five  months 
prior  to  the  birth  of  the  child,  to  charge  the  defendant  with 
being  its  father. 

Perjury  is  defined  to  be  **  the  taking  of  a  wilful  false  oath 
by  one  who  being  lawfully  sworn  by  a  competent  Court  to 
depose  the  truth  in  any  judicial  proceeding,  swears  abso- 
lutely and  falsely  in  a  matter  material  to  the  point  in  ques- 
tion, whether  he  be  believed  or  not.'*  Hawkins,  ch.  69,  §  1 ; 
2  Whar.  Cr.  Law,  §  2198. 

The  false  testimony  must  relate  to  matter  material  to  the 
inquiry,  and  the  falsity  must  be  shown  by  tho  testimony  of 
more  than  a  single  witness.  The  additional  evidence  need 
not  come  from  another  witness  who  also  knows  the  fact,  but 
may  be  of  strongly  corroborating  cireumstances  and  the  ad- 
missions of  the  defendant.  United  Slates  v.  Wood,  14  Peters 
440 ;  Hex  v.  Mayhen,  6  C,  A  P.  ai5. 

In  the  present  case  w©  havef  the  positive  testimony  of  the 
mother  contradicting  the  oath  of  the  defendant  as  to  the 
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paternity  of  the  child,  and  we  have  the  supporting  confes- 
sions made  by  him  to  different  persons  of  his  criminal  inti- 
macy with  her,  some  months  before  the  child  was  born. 
This  strongly  corroborates  the  mother,  for  while  she  proves 
a  longer  intimacy^  suflScient  according  to  the  course  of  nature 
for  him  to  be  the  father,  he  admits  it  to  have  existed  at  a 
later  period,  and  the  jury  might  reasonably  infer  from  this 
admission  it«  commencement  at  an  earlier  period.  There 
is  then  this  corroborating  evidence  to  turn  the  scale  and 
warrant  the  verdict. 

But  suppose  the  false  testimony  to  relate  not  to  the  issue 
of  paternity  but  to  the  criminal  intimacy  proved  by  the 
mother,  denied  on  the  bastardy  trial  by  the  defendant,  but 
confessed  to  the  witnesses^ — is  this  a  material  matter  within 
the  rule  ?  **  Perjury  may  be  committed,"  says  Mr.  Wharton, 
**  in  swearing  falsely  to  a  collateral  matter  with  intent  to 
prop  the  testimony  on  some  other  point;"  2  Whar.  Cr.  L. 
§  2229,  "  or  in  impeaching  or  sustaining  the  credit  of  another 
witness;"  Ibid,  2230;  and  so  held  in  this  State,  in  Mdier's 
Case,  1  Dev.  263. 

''  The  matter  testified  to  must  have  been  directly  pertinent 
to  the  issue  or  point  in  question,  or  tending  to  increase  or 
diminish  the  damages  or  to  induce  the  jury  or  Judge  to  give 
readier  credit  to  the  substantial  part  of  the  evidence.  But 
the  degree  of  materiality  is  of  no  importance ;  for  if  it  tends 
t)  prove  the  matter  in  hand,  it  is  enough  though  it  be  but 
circumstantial."    3  Qreenl.  Ev.  §  195. 

The  rule  is  thus  laid  down  by  Mr.  Bishop :  "  If  any  mate- 
rial circumstance  be  proved  by  other  witnesses  in  confirma- 
tion of  the  witness  who  gives  the  direct  testimony,  it  may 
turn  the  scale  and  warrant  a  conviction."  2  Bishop's  Cr- 
Proceed.  §  871. 

In  Rex  V.  Goddard,  2  F.  &  F.  361,  it  is  said  that  on  an 
assignment  of  perjury  by  a  defendant  in  a  bastardy  case,  ia 
that,  he  had  never  kissed  the  prosecutrix,  the  question  of 
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materiality  was  held  by  Wiohtman,  J.  to  be  lor  the  jury. 
2  Whar.  Cr.  L.  §  2229,  note  S. 

'*  If  a  witness  swears,"  says  Loed  Dbnman,  C.  J.  in  Regina 
V.  Schlesinger,  59  E.  C.  L.  R.  674,  **  that  he  thinks  that  a  cer- 
tain fact  took  place,  it  may  be  diflScult  indeed  to  show  that 
he  committed  wilful  perjury,  but  it  is  certainly  possible,  and 
the  averment  is  properly  a  subject  of  perjury  as  any  other.'' 

But  a  case  still  more  in  point  is  cited  by  Mr.  Roscoe  and 
thus  stated  by  him  :  Upon  an  application  for  an  affiliation 
order  against  H,  the  applicant  who  had  been  delivered  in 
March,  on  cross  examination  whether  she  had  not  had  con- 
nexion with  G  in  the  previous  September,  she  denied  that 
she  had,  G  having  been  afterwards  called  to  contradict 
her,  swore  falsely  that  he  had  had  connexion  with  her  in 
the  month  named;  iTeW,  on  an  indictment  against  G  for 
perjury  that  his  conviction  was  right.  For  though  the  evi- 
dence was  strictly  speaking,  inadmissible,  yet  the  evidence 
having  been  admitted,  it  had  reference  to  the  inquiry  and 
was  calculated  to  mislead.  Ros.  Cr.  Ev.  759.  We  have  not 
access  to  the  report  in  which  the  case  is  contained  and  refer 
to  it  as  stated  in  this  valuable  work. 

The  defendant  swore  that  he  had  never  at  any  time  had 
sexual  intercourse  with  the  woman,  and  consequently  that 
he  was  not  and  could  not  be  the  father  of  the  child.  It  is 
proved  by  his  own  confessions  that  such  intercourse  did 
subsist  between  them  during  pregnancy.  Had  this  evidence 
come  out  on  that  trial,  would  it  not  have  greatly  ii^paired 
the  credit  of  the  defendant,  and  in  a  corresponding  degree 
imparted  strength  to  the  testimony  of  the  mother  in  deter- 
mining the  very  fact  at  issu^?  Would  it  not  have  author- 
ized deductions  as  to  the  very  fact  in  controversy,  since  it 
would  have  established  such  intercourse  at  a  period  near  to 
that  at  which  the  child  was  begotten  ? 

We  are  of  opinion  that  the  false  evidence  was  material 
within  the  meaning  of  the  rule  and  authorized  the  verdict 
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of  the  jury.  We  have  not  had  the  benefit  of  an  argument 
for  the  defendant,  and  have  consequently  given  the  record 
A  careful  examination;  but  we  are  unable  to  find  any  just 
ground  of  complaint.  There  is  no  error.  This,  will  be  cer- 
tified to  the  end  that  judgment  be  pronounced  on  the  ver- 
dict. 

No  error.  Affirmed. 


STATE  v.  DAVID  BARHAM. 
Indictment— Profane  Swearing— Nuiscawe, 

1.  An  indictment  for  a  nuisance  by  profanely  swearing  in  a  public 
place  should  set  forth; 

(I)  That  the  offence  was  committed   '*  in  the  presence  and  hearing 
of  divers  persons  then  and  there  assembled,'*  and  the  general   con- 
clusion '^  ad  eommunem  nocumerUum  "  is  not  sufficient. 
<'^)  That  *^  the  acts  were  so  repeated  in  public  as  to  have  become  an 
annoyance  and  inconvenience  to  the  public.** 

(3)  Th3  profane  words  alleged  to  have  been  used,  so  that  the  Court 
may  decMie  as  to  their  quality. 

'2.  An  omission  of  any  of  these  specifications  is  a  fatal  defect  in  the 

indictment,  for  which  judgment  will  be  arrested. 
ietats  V.  Jones  J  9  Ire.  88;  Pepper's  case,  68  N.  0.  25ft;  PoweWs,  70  N. 

C.  67,  cited  and  approved.) 

Indictment  for  a  Nuisance  tried  at  May  Term,  1878,  of 
Wake  Criminal  Court,  before  Strong^  J. 

The  facts  material  to  the  point  decided  are  stated  in  the 
opinion.  Motion  in  arrest  was.  not  made  in  the  Court  be- 
low. Verdict  of  guilty.  Judgment.  Appeal  by  the  de- 
fendant. 

Attorney  General^  for  the  State. 

Mr.  P,  M.  BrigffSj  for  the  defendant. 
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Faircloth,  J.    The  bill  of  indictment  alleges  that  the  de- 
fendant **  in  the  public  streets  in  the  city  of  Raleigh  to  the 
great  nuisance  of  divers  of  the  good  people  of  the  State, 
then  and  there  assembled,  wilfully  and  wickedly,  did  curse 
Bwear  and  blaspheme  the  name  of  Almighty  God  for  a 
great  space  of  time,  for  the  space  of  one  minute  against  the 
peace  and  dignity  of  the  State/'    The  defendant  moves  for 
;an  arrest  of   judgment  because  he  says  the  indictment 
-charges  no  indictable  offence.    His  Honor  told  the  jury  if 
they  believed  the  evidence  the  defendant  was  guilty,  and 
.  he  was  convicted.    The  sufficiency  of  the  indictment  then 
is  the  only  question  presented. 

From  the  authorities  and  a  train  of  our  own  decisions  for 
more  than  a  half  century  we  are  compelled  to  say  that  the 
indictment  is  fatally  defective.  In  the  cases  now  cited  the 
question  has  arisen  in  various  aspects  and  the  arguments 
and  reasons  are  therein  exhausted.  We  will  not  repeat  them 
here  but  content  ourselves  with  a  few  of  the  propositions 
we  find  well  settled : — 

1.  It  must  be  alleged  that  the  offence  was  committed  '*in 
the  presence  and  hearing  of  divers  persons  being  then  and 
there  assembled." 

2.  '*  To  the  common  nuisance  of  all  the  good  citizens  of 
the  State  then  and  there  being  assembled  ''  will  not  do. 

3.  It  must  be  alleged  that  **  the  acts  were  so  repeated  in 
public  as  to  have  become  an  annoyance  and  inconvenience 
to  the  public.'* 

4.  It  is  necessary  to  set  out  the  profane  words  in  order 
that  the  Court  may  decide  as  to  their  quality."    Neither  of 

-of  the  above  allegations,  i.  e.,  1,  3  and  4  are  found  in  the 
bill  in  the  case  before  us.  All  the  precedents  to  which  we 
have  had  access  have  them.  No  amount  of  evidence  can 
supply  these  defects.    The  authorities  referred  to  will  bo 

.found  cited  in  the  three  principal  cases,  viz :  Slate  v.  Jones^ 
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9  Ire.  38  ;  State  v.  Pepper^  68  N.  C,  259 ;  State  v.  Fowetl,  70- 
"N".  C.  67.    Let  this  be  certified  to  the  end  that  judgment, 
be  arrested. 
Error.  Judgment  arrested. 


STATE  V.  JOHN  EDWARDS. 
Infant  Witness — Verdict. 


1.  The  question  as  to  whether  or  not  an  infant  witness  hat  suffieieat 
mental  capacity  and  sense  of  moral  obligation  to  testify  in  a  cause, 
U  one  of  fact  to  be  determined  by  the  Court,  and  cannot  be  reviewed^ 
on  appeal. 

?•  A  failure  of  the  Judge  to  instruct  the  jury,  preparatory  to  a  short, 
adjournment  pending  the  trial  of  a  capital  case,  that  they  should  not 
discuss  the  case  among  themselves  or  with  third  parties  during  the 
recess  of  the  Courf,  is  not  sufficient  cauoe  for  a  new  trial,  where  it 
does  not  affirmatirely  appear  that  an  improper  verdict  resulted  from/ 
such  omission,  or,  at  least,  that  the  jury  were  tampered  with. 

{State  V.  Manuel^  64  N.  C.  601,  cited  and  approved.) 

Indictmekt  for  Murder  tried  at  Spring  Term,  1878,  or 
Johnston  Superior  Court,  before  Seymour,  J, 

The  prisoner  was  charged  with  the  killing  of  Kader  J. 
Ballard,  and  that  part  of  the  case  applicable  to  the  points- 
decided,  is: — 

The  first  witness  for  the  State  was  Ella  Ballard,  a  daugh- 
ter of  the  deceased,  aged  at  the  time  of  the  trial  six  and  a. 
half  years.  The  presiding  Judge  examined  this  witness  oa 
the  question  of  competency  on  the  second  day  of  the  term^ 
and  being  then  of  opinion  that  she  had  not  sufficient  re- 
ligious instruction,  advised  the  Solicitor  not  to  send  her  be- 
fore the  grand  jury.  A  true  bill  was  however  found  upork 
the  evidence  of  another  witness.  Upon  the  trial  which  took 
place  a  few  days  afterwards,  the  Judge  examined  her,  and. 
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she  then  gave  the  ordinar/  answers  to  the  ordinary  ques- 
tions put  in  such  cases,— -such  as  that  God  made  her,  that 
He  would  punish  her  if  she  told  a  falsehood,  that  she  was 
sworn  to  tell  the  truth  and  would  be  punished  if  she  did 
not  do  so.  She  was  further  exam\ned  in  regard  to  general 
intelligence,  and  the  Court  was  of  the  opinion  that  she  was 
a  child  of  more  than  usual  intelligence  for  one  of  her  age, 
and  that  she  fully  understood  what  was  said  to  her,  and  the 
nature  of  her  answers.  It  appeared  that  she  had  received 
religious  instruction  from  her  mother  during  the  week  the 
Court  was  in  session.  The  prisoner  objected  to  the  admis- 
sion  of  her  testimony,  objection  overruled,  and  prisoner  ex- 
cepted. The  witness  then  testified,  that  she  was  six  years 
old,  named  Ella,  her  father  was  dead,  John  Edwards  killed 
him,  her  father  was  pulling  fodder  in  the  field  when  she 
first  saw  prisoner  getting  over  the  fence,  he  went  where  her 
father  was  and  stopped,  her  father  said  to  him,  **  how  are 
your  folks,"  he  said  her  father  had  cheated  him,  he  had  a 
gun  and  shot  her  father  with  it  (describing  the  manner  in 
which  the  gun  was  held)  and  then  went  off  through  the 
field  to  the  woods.  Witness  pointed  out  prisoner  after 
looking  around  the  court  room,  and  said  that  she  knew  him, 
had  seen  him  often.  One  Joyner  testified  that  she  told  him 
the  same  story  on  the  day  of  the  homicide,  as  the  one  rela- 
ted by  her  on  the  trial,  and  that  deceased  was  found  lying 
in  said  field,  and  that  tracks  led  to  the  woods.  Another 
witness  testified  that  she  heard  the  report  of  the  gun,  that 
witness,  Ella,  came  running  to  deceased's  house,  and  upon 
being  asked  what  was  the  matter,  said  that  John  Edwards 
had  killed  her  father.  This  was  also  corroborated  by  an- 
other witness. 

After  the  testimony  was  closed,  the  Court  adjourned  for 
supper ;  the  jury  were  kept  together,  but  were  not  instructed 
that  they  should  not  converse  with  any  one  or  among  them- 
selves about  the  case;  nor  was  the  Court  requested  to  give 
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such  instruction,  nor  was  it  suggested  that  SLuy  one  bad 
■communicated  with  the  jury  or,  that  they  had  discussed  the 
case ;  and  for  failure  to  instruct  as  ^foresaid,  the  prisoner 
moved  for  a  new  trial,  which  motion  was  overruled.  There 
was  a  verdict  of  guilty.    Judgment.    Appeal  by  prisoner. 

Attorney  General  and  Busbee  ^  Busbee  for  the  State. 
No  counsel  for  the  prisoner. 

Reade,  J.  Formerly  the  age  at  which  infants  might  be 
examined  as  witnesses  was  almost  arbitrary.  They  were 
not  regularly  admissible  under  fourteen,  subject  to  excep- 
tions. At  one  time  it  was  a  general  rule  that  none  could 
be  admitted  under  nine  years,  very  few  under  ten.  Gilb. 
Ev.  144;  1  Hale  P.  C.  302 ;  2  lb.  278  ;  1  Phil.  Ev.  But  of 
late  years  since  the  means  and  opportunities  for  the  early 
cultivation  of  the  intellect  have  multiplied,  a  more  reasona- 
ble rule  has  been  adopted,  and  age  is  not  the  test,  but  the 
degree  of  understanding  which  they  possess,  including  their 
moral  and  religious  culture.  1  Phil.  Ev.,  1  East  P.  C.  448  ; 
1  Leach  190 ;  Roscoe  Or.  Ev.  106  n.  So  formerly,  deaf  and 
dumb  persons  were  classed  with  idiots,  and  were  incapable 
of  crime,  and  incompetent  as  witnesses ;  but  since  the  facili- 
ties for  educating  them,  the  rule  is  abrogated. 

In  the  case  of  infants  where  there  was  sufficient  capacity 
to  understand  the  transaction  and  to  communicate  it,  but 
not  sufficient  moral  and  religious  impression  to  comprehend 
the  obligation  of  an  oath,  time, has  been  allowed  to  make 
the  impression  and  to  cultivate  the  conscience.  1  Leach, 
199,  430. 

There  being  now  no  arbitrary  rule  as  to  age,  and  it  being  a 
question  of  capacity,  and  of  moral  and  religious  sensibility 
in  any  given  case  whether  the  witness  is  competent,  it  must 
of  necessity  be  left  mainly  if  not  entirely  to  the  discretion 
of  the  presiding  Judge.    State  v.  Mmuelj  64  N.  C.  601.    It 
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naaj  be  stated  however  that  a  child  of  tender  years  ought 
to  be  admitted  with  great  caution;  and  where  there  is 
doubt  it  ought  to  be  excluded.  The  formal  answers  to  the 
usual  questions, — ^who  made  you?  what  will  become  of  you 
if  you  swear  to  a  lie  ?  and  the  like,  are  so  easily  taught,  that 
much  more  ought  to  be  required.  The  capacity  of  the  child 
may  be  ascertained  not  only  by  examining  it,  but  other 
persons  who  have  had  the  care  of  it. 

Although  the  capacity  of  the  child  in  this  case  is  not  for  our 
consideration,  yet  it  is  gratifying  to  find  upon  our  examina- 
tion of  the  testimony,  that  it  \vas  sensible  and  clear,  and 
that  it  was  corroborated  where  corroboration  could  be  ex- 
pected by  other  evidence.  We  can  not  say  that  there  was 
error  in  admitting  it. 

The  objection  of  the  defendant, — that  His  Honor  did  not 
caution  the  jury  not  to  allow  themselves  to  be  tampered 
with  during  recess,  has  no  force  in  it.  If  the  jury  had  been 
tampered  with,  it  might  have  vitiated  their  verdict,  whether 
they  had  been  cautioned  or  not ;  but  as  they  were  not  tam- 
pered with,  their  verdict  is  good. 

No  error.  Judgment  affirmed. 


STATE  V.  .J.  A.  BRY80N  and  others. 

Indictment— Conclusion  of. 

!It'i8  no'ground  for  an  arrest  of  jadgment  that  an  indictment  charging 
only  «  common  law  offence,  concludes  "  contra formamstatuii,^^  and 
"  against  the  peace  and  dignity  of  the  State.  The  conclusion  against 
.the  statute  may  be  rejected  as  surplusage. 

{StfUe  Y.  Lamb,  65  N.  C.  419,  cited  and  approved.) 

Indictment  for  disturbing  a  Religious  Congregation  tried 
at  Spring  Term,  1878,  of  Henderson  Superior  Court,  before 
fClondyJ. 
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There  was  a  verdict  of  guilty,  motion  iii  arrest  of  judg- 
ment, motion  overruled,  and  appeal  by  defendants. 

Attorruy  General^  for  the  State. 

Mr  J,  H,  Merrimon,  for  the  defendants. 

Faircloth,  J.  The  defendants  were  indicted  for  disturb- 
ing a  religious  congregation  which  is  a  common  lawoffence^ 
and  the  indictment  concluded  contra  formam  statutij  and 
against  the  peace  and  dignity  of  the  State.  After  convic- 
tion they  moved  in  arrest  of  judgment  on  the  ground  that 
tlie  indictment  concluded  against  the  statute.  It  has  often 
heen  held  that  this  part  of  the  conclusion  is  merely  sur- 
plusage. Slate  V.  Lamb,  65  N.  C.  419;  Com.  v.  Hoxey^  16 
Mass.  385  ;  2  Leach  Cr.  Law,  584 ;  2  Hale  190.  The  objec- 
tion is  not  i*uslaine).  Let  this  be  certified  and  the  Superior- 
Court  wi!l  proceed  according  to  law. 

No  error.  Judgment  affirmed. 


STATE  v.  J.  C.  PICKENS. 

Indictment— Disposing  of  Mortgaged  Property. 

An  indictment  for  disposing  of  mortgiged  property  under  the  act  of 
1873-74,  ch.  ;sl.  i^»  fataUy  defective,  if  it  fails  to  set.  forth  the  man- 
ner of  dispo^iition,  and  the  name  of  the  pereon  receiving  it  in  case  of" 
a  transfer  of  possession. 

instate  V.  Angel,  7  Ire.  27;  Johiisoas  case    I  Dev.  860;  Stamey's,  71  N. 
C.  202,  cited  and  approved.) 

Indictment  for  a  Misdemeanor  tried  at  Spring  Term,  1878^, 
of  Buncombe  Superior  Court,  before  Cloudy  J. 

Tlie  defendant  was  indicted  in  the  following  words:  The 
jurors  (fee.  present  that  J.  C.  Pickens  &c.  executed  to  one  G* 
A.  Crooker  a  chattel  mortgage  (conveying  certain  personal 
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property)  to  Pecure  the  payment  of  a  note  &e.,  and  after  the 
execution  of  the  same,  and  while  it  was  in  force,  said  Pickens 
^id  sell  and  dispose  of  a  part  of  the  property  (naming  it) 
embraced  in  said  mortgage,  without  the  consent  and  against 
the  will  of  said  Crooker,  with  intent  to  hinder,  delay  and 
^lefeat  the  rights  of  said  Crooker  under  said  mortgage, 
against  the  form  of  the  statute  Ac.  The  jury  found  the  de- 
fendant guilty,  and  on  motion  the  Court  arrested  judgment, 
^nd  Gudger^  Solicitor  for  the  State,  appealed. 

Attorney  General,  for  the  State. 

Mr.  J.  H,  Merrimon,  for  the  defendant. 

Faircloth,  J.  The  act  of  1873,  '74,  ch.  31,  makes  it  a 
misdemeanor  to  "  make  any  disposition"  of  any  personal 
property  embraced  in  a  chattel  mortgage  then  in  force  with 
intent  &c.  The  bill  in  this  case  alleges  that  defendant  did 
^*sell  and  dispose  of  such  property  with  intent  &c,  without 
iilleging  to  whom  he  sold  it  or  in  what  manner  he  disposed 
of  it,  and  on  this  ground  he  moves  in  arrest  of  judgment. 
The  objection  is  fatal  to  the  action.  The  statute  is  in  very 
ibroad  terms  and  probably  goes  beyond  the  meaning  of  the 
legislature,  and  it  is  proper  in  a  criminal  proceeding  under 
.such  a  statute  that  the  bill  of  indictment  should  point  with 
reasonable  certainty  to  the  alleged  offence.  The  purpose  of 
fiuch  particularity  is  to  identify  the  particular  fact  or  trans- 
iiction  on  which  the  indictment  is  founded  so  that  the  ac- 
cused may  have  the  benefit  of  an  acquittal  or  conviction  if 
iiccused  a  second  time.  State  v.  Angd^  7  Ire.  27.  It  will  be 
noticed  that  the  word  ''sell "  is  not  employed  in  the  statute 
and  may  be  put  out  of  the  question,  except  so  far  as  it  might 
be  one  of  the  modes  of  disposing  of  the  property  as  is  here 
alleged.  If  however  that  be  the  particular  oflfence  intended 
to  be  prosecuted,  it  is  necessary  to  allege  to  whom  the 
property  was  sold  for  the  reasons  above  stated.    It  has  jbeen 
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ruled  that  a  prosecution  for  selling  spiritous  liquors  unlaw- 
fully must  set  forth  the  name  of  the  person  to  whom  the 
liquor  was  sold,  also  the  name  of  the  slave  to  whom  liquor 
was  sold^  or  with  whom  a  white  man  played  cards.  State  v. 
Stamey^  71  N.  C.  202,  and  cases  there  cited. 

The  matter  therefore  stands  on  the  words  *' shall  make 
any  disposition  of,"  &c.  Tliese  words  taken  literally  would 
be  worse  than  a  drag  net,  and  taken  with  reference  to  the 
subject  at  hand  they  might  mean  disposition,  by  removing^ 
from  the  county,  concealing,  selling,  or  by  actual  consump* 
tion  of  such  as  were  fit  for  food,  &c.  The  defendant  would 
have  to  guard  too  many  points,  not  knowing  from  which 
the  attack  would  come.  As  a  general  rule  it  is  sufficient, 
to  describe  a  statutory  offence  in  the  words  of  the  statute- 
It  may  also  be  described  by  words  clearly  of  the  same  legal 
import,  although  they  may  not  be  the  same  words.  When 
all  the  words  of  the  statute  are  used  in  the  indictment  it 
can  seldom  happen  that  the  3ame  words  ought  to  or  can  be- 
received  in  a  different  sense  in  the  two  instruments.  It  is 
certain  they  are  intended  to  mean  the  same,  but  in  a  few 
instances  the  Courts  have  established  some  exceptions.  A 
statute  may  be  Sxi  inaccurately  drawn  that  its  words  extend 
beyond  the  sense  and  meaning  of  the  legislature  or  they 
may  fail  to  express  the  whole  meaning  it  had.  In  such 
rases  the  indictment  must  aver  such  other  facts  and  circum- 
stances as  will  bring  the  matter  within  the  statute,  that  is, 
it  must  use  such  words  as  the  legislature  would  have  used, 
had  its  precise  meaning  been  expressed.  An  instance  is 
fbund  in  Stb,te  v.  Jdhnson,  1  Dev.  360,  where  it  was  held  that 
besides  charging  in  the  words  of  the  act  that  the  prisoner 
being  on  board  the  vessel,  concealed  the  slave  therein,  the- 
indictmtot  shoiild  have  charged  a  connexion  between  the 
prisoner  ^bd  the  Vessel,  as  that  he  was  a  mariner  belonging- 
to  her,  befeduse  that  Vas' the  true  construction*  of  the  act- 
So  when  a  dtatdte'iiSes  ft  generid  term  it  iHay  beneeessary- 
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to  state  in  the  indictment  the  particular  species  in  respect 
to  which  the  crime  is  charged,  as  upon  a  statute  for  killing- 
or  stealing  '*  cattle "  an  indictment  using  that  word  only 
would  be  insufficient;  it  ought  to  set  forth  the  kind  of  cat- 
tle. Hex  V.  Chcdkeley,  R.  &  R.  258.  Upon  these  principles^ 
we  think  the  indictment  insufficient. 
No  error.  Judgment  affirmed*. 


STATE  V.  ISAAC  PATRICK. 

Indidtment^Larceny. 


An  indictment  for  larceny  which  describes  the  property  stolen  a» 
•*one  pcmnd  of  meat,**  &c.,  is  fatally  defective. 

(State  V.  Brown,  1  Dev.  187;  OodeVs  case,  7  Ire.  210;  Clark's,  8  Ire.  22^ 
Harare 8,  PhU.  571;  CampbelVs,  76  N.  C.  261;  KHder'a,  78  N.  C.  481; 
Jenkin$\  lb.  478,  cited  and  approved.) 

Indictment  for  Larceny  tried  at  Fall  Term,  1877,  of 
Lenoir  Superior  Court,  before  Eure,  J*. 

The  defendant  was  found  guilty  and  judgment  pronounced,, 
from  which  he  appealed.  And  in  this  Court  the  defendant's 
counsel  insisted  that  the  bill  of  indictment  was  defective  in 
the  particular  set  forth  in  the  opinion. 

Attorney  General^  for  the  State. 

Messrs  G.  M.  Smedes  and  JBattle  ^  Mordecai,  for  the  defen- 
dant, relied  on  State  v.  Morey,  2  Wis.  362. 

Faircloth,  J.  The  objection  in  this  case  is  to  the  suflS- 
ciency  of  the  description  of  the  property  in  the  bill  of  in- 
dictment, to  wit,  '^one  pound  of  meat  of  the  Value  of  five 
cents."  "We  'find  no  direct  authority  in  our  Iteports  nor  in 
the  text  books.    In  State  v.  MoreT/j  2  Wis.  362,  the  same^ 
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question  was  presented,  and  the  Court  held  that  '*  in  an  in- 
dictment for  larceny,  the  property  which  is  alleged  to  have 
been  stolen  should  be  described  with  reasonable  certainty ; 
and  a  charge  of  stealing  meat  which  applies  not  only  to  the 
flesh  of  all  animals,  used  for  food,  but  in  a  general  sense,  to 
all  kinds  of  provisions,  is  too  vague  and  uncertain."  In 
this  conclusion  we  concur.  Such  articles  have  more  specific 
names  in  commerce  and  in  the  country,  which  ought  to  be 
employed  in  criminal  proceedings. 

We  cite  the  following  cases  merely  as  a  reference  to  the 
several  phases  in  which  the  question  of  description  of  stolen 
property  has  been  considered  :  Slate  v.  Brown,  1  Dev.  137; 
State  V.  Godet,  7  Ire.  210  ;  State  v.  Clark,  8  Ire.  226 ;  State  v. 
Horan,  Phil.  571 ;  State  v.  CampbeU,  76  N.  C.  261 ;  State  v. 
Krid&r,  78  N.  C.  481. 

In  State  v.  Jenkins,  78  N.  C.  478,  the  word  meat  is  used  in 
the  syllabus  and  report  of  the  case.  It  should  have  been 
bacon,  as  appears  from  the  original  papers  on  file,  and  we 
refer  to  it  to  avoid  misconception,  the  point  there  decided 
being  different  from  the  one  in  our  case.  Let  this  be  cer- 
tified to  the  end  that  judgment  be  arrested. 

Error.  Judgment  arrested. 


STATE  V.  CHARLES  HILL. 
Indictment — Variance— Ownership. 

.  Where  an  indictment  for  injuring  a  cow  concluded  at  common  law, 
and  failed  to  charge  the  offence  to  have  been  committed  "mis- 
chievously or  from  malice  to  the  owner;**  Held,  to  be  f ally  defective. 

.  An  indictment  for  injuring  live  Btock  under  Bat.  Rev.,  cb.  92,  ^% 
94,  95,  is  defective,  if  it  omits  to  conclude  contra  farmam  stcUuti,  and 
to  chaigd  an  unlawful  intent — to  drive  the  stock  from  the  range,  or 
to  injure  the  owner. 
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^  Upon  the  trial  of  an  indictment  for  injury  to  live  stock,  it  was  held 

to  be  a  variance  :— 

Where  the  defendant  was  charged  with  injuring  a  cow,  and  the 

proof  was  that  the  animal  injured  was  an  ox; 

Or  where  the  property  was  laid  in  ••  L,  S.  and  others,*'  and  the  proof 

was  that  L.  S.  was  the  exclusive  owner. 
4.  In  such  case  it  is  essentially  necessary  that  there  should  be  an  aver- 
ment describing  the  thing  injured,  and  proof  of  ownership  thereof. 
iBuoQ^RTios^Statutory  effenees.    It  is  not  always  sufficient  to  follow 

the  words  of  the  statute.    The  charge  should  be  as  specific  as  the 

proof  adduced  in  its  support  must  be.) 
iState  V.  ScGtt,  2  Dev.  &  Bat.  35;  Helmet^  case,  6  Ire.  864;  Jackam's,  12 

Ire.  829;  England's,  78  N.  C.  652;  Harper's,  64  N.  C.  129;  Haddock's, 

2  Hayw.  162;  JfauceWs,  4  Dey,  &  Bat.  107,  cited  and  approved.) 

Indictment  for  injury  to  live  stock  uuder  Bat.  Rev.,  ch. 
32,  §  94,  tried  at  February  Term,  1878,  of  New  Hanover 
Criminal  Court,  before  Meares^  J. 

The  indictment  contains  two  counts, — ^the  first  count 
charges  that  defendant  unlawfully,  wilfully,  and  maliciously 
injured  a  cow  belonging  to  Lee  Samuel,  and  concludes  at 
common  law;  the  second  count  charges  that  he  did,  unlaw- 
fully and  on  purpose,  kill,  maim  and  injure  live  stock  run- 
ning at  large  in  the  range,  the  property  of  Lee  Samuel,  and 
others  whose  names  are  unknown,  and  concludes  as  required 
in  statutory  offences;  The  defendant  pleaded  not  guilty, 
and  on  the  trial  the  following  facts  were  found  by  the  State: — 

Lee  Samuel  owned  an  ox  which  got  into  a  cultivated  field 
of  the  defendant  under  an  insufficient  fence,  and  the  de- 
fendant was  heard  to  make  violent  threats  against  him. 
The  defendant  afterwards  on  two  several  occasions  beat  the 
ox  while  grazing  in  the  marsh,  and  gave  him  numerous 
heavy  blows  with  a  large  stick,  by  reason  of  which  the  ox 
was  disabled  for  work  for  more  than  a  month.  A  witness 
testified  that  at  another  time  the  defendant  ran  a  heifer  out 
of  his  field  and  beat  her  with  a  stick. 

After  conviction  the  defendant  moved  for  a  new  trial, 
42 
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aud  also  in  arrest  of  judgment,  both  of  which  motions  were 
denied,  judgment  pronounced  on  the  verdict,  and  the  de- 
fendant appealed. 

Attorney  General,  for  the  State. 

No  counsel  in  this  Court  for  defendant. 

Smith,  C.  J.  (After  stating  the  case  as  above.)  There 
are  numerous  exceptions  taken  to  the  form  of  indictment 
iind  to  the  sufficiency  of  the  evidence  to  sustain  its  allega- 
tions : — 

The  first  count  is  fatally  defective  at  common  law,  in 
that,  it  fails  to  charge  the  injury  to  have  been  done  to  the 
cow,  mischievously  or  from  malice  to  the  owner.  State  v. 
Scoity  2  Dev.  &  Bat.  35 ;  State  v.  Helmes,  5  Ire.  364 ;  State  v. 
Jackson,  12  Ire.  329.  Nor  can* it  be  sustained  under  the 
statute  for  want  of  an  averment  that  it  was  **  contrary  to  the 
form  of  the  statute." 

There  was  no  evidence  that  any  cow  was  injured,  belong- 
ing to  Lee  Samuel,  and  proof  of  the  maltreatment  of  his  ox 
does  not  support  an  allegation  of  maltreatment  of  his  cow. 

The  running  a  heifer  out  of  the  field  and  beating  her  with 
sticks,  with  no  proof  of  ownership,  neither  sustains  the 
count  nor  constitutes  a  caiminal  offence. 

Ths  second  count  omits  to  charge  an  intent  to  drive  the 
live  stock  from  the  range,  or  to  injure  the  owner,  or  to  im- 
pute any  other  unlawful  intent.  State  v.  England,  78  N.  C. 
552. 

The  live  stock  mentioned  as  the  subject  of  the  injury  is 
alleged  to  be  the  property  of  Lee  Samuel  and  others,  while 
the  testimony  is  that  the  ox  belonged  to  Lee  Samuel  alone. 
This  is  a  fatal  variance,  not  cured  by  the  provisions  of 
Bat.  Rev.  ch.  33,  §  65.  This  section  dispenses  with  the 
naming  of  all  but  a  single  owner,  and  permits,  where  there 
are  several  owner?,  the  others  to  be  designated  by  the  super- 
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added  words  *'  and  another/'  or  **and  others,"  as  there  may 
be  one  or  more  of  them.  If  there  had  been  two  or  more 
owners  besides  Lee  Samuel,  the  allegation  of  property  would 
have  been  sustained ;  but  the  proof  of  exclusive  ownership 
in  Lee  Samuel,  does  not  accord  with  either  form  of  expres- 
sion. This  averment  as  descriptive  of  the  thing  injured^ 
must  be  true  now  as  well  as  before  the  passage  of  the  act^ 
and  the  effect  of  a  misdescription  is  equally  fatal.  State  v» 
Harper,  64  N.  C.  129 ;  State  v.  Haddock,  2  Hay  w.  162. 

Lest  it  may  be  inferred  that  we  have  overlooked  or  in- 
tended to  overlook  it,  we  will  notice  briefly  the  objection  to 
the  quality  of  words  used  in  describing  the  subject  of  the 
alleged  injury :  The  indictment  follows  the  language  of  the 
statute,  and  usually  this  is  sufficient  and  proper.  But  the 
object  of  all  indictments  is  to  inform  the  person  with  what 
he  is  charged,  as  well  to  enable  him  to  make  his  defence,  as 
to  protect  him  from  another  prosecution  for  the  same  crimi- 
nal act.  It  should  therefore  be  reasonably  specific  and  cer- 
tain in  all  its  material  averments*  The  term  **  live  stock  " 
is  of  very  comprehensive  import  and  includes  many  kmds 
of  domestic  animals,  and  it  seems  that  the  charge  should  be 
as  specific  as  the  proof  adduced  in  its  support  must  be.  It 
is  not  always  sufficient  to  pursue  the  words  of  the  statute. 
It  is  made  indictable  to  sell  spirituous  liquors  by  less  meas- 
ure than  a  quart,  without  license ;  but  an  indictment  must 
allege  to  whom  the  liquor  was  sold.  State  v.  Fauceit^iDev. 
&  Bat.  107.  So  at  the  present  term  we  have  held  that  an 
indictment  under  the  act  of  December  20th,  1873,  amended 
by  act  of  March  20th,  1875,  must  allege  to  whom  the  sale 
was  made.  i:taie  v.  Pickens,  ante  652.  Again  suppose  the  act 
which  makes  it  larceny  to  steal  various  kinds  of  growing 
crops  which  are  particularly  mentioned,  had  instead  used 
the  general  words  *•  growing  crops,"  it  can  not  be  doubted 
that  a  charge  of  stealing  growing  crops  without  further  de- 
scription would  have  been  held   insufficient  to  warrant  a 
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judgment  upon  conviction.  We  have  at  this  term  decided 
that  the  word  **'  meat"  in  an  indictment  for  larceny  was  too 
indefinite.  State  v.  JPatrick,  ante  655.  But  it  is  not  necessary 
to  decide  the  point,  and  it  is  adverted  to  with  these  sug* 
gestions  to  avoid  misconception. 

Error.  Venire  de  novo. 


STATE  V.  JAMES  A.  WILLARD. 

Jury—Talisman  not  Exempt  from  Service  on. 

A  statute  exemptiog  members  of  a  fire  company  from  jury  duty  in 
general,  does  not  operate  to  discharge  them  from  service  as  tcUesmen, 
The  object  of  the  law  is  to  afford  them  leisure  for  the  performance 
of  their  duty  as  firemen ;  and  when  their  presence  in  Court  demon- 
strates that  their  services  are  not  required  in  the  line  of  their  em- 
ployment, the  reason  of  their  exemption  ceases. 

iState  V.  Hogg,  2  Murp.  319;  WiUiarM'  case,  1  Dev.  &  Bat.  872;  TFAif- 
forcCs,  12  Ire.  99,  cited  and  approved.) 

Appeal  from  an  order  made  at  January  Special  Term 
1878,  of  New  Hanovbr  Superior  Court,  by  Moorej  J. 

In  the  second  section  of  the  act  incorporating  the  Wil- 
mington Steam  Fire  Engine  Company  (Private  Acts  1869, 
'69,  ch.  55)  it  is  provided  that  the  members  of  it  '^  shall 
during  membership  be  exempt  from  all  jury  and  militia 
duty,"  and  by  a  subsequent  act  (Private  Acts  1869  70)  it  is 
provided  "  that  the  members  of  all  organized  fire  companies 
in  the  city  of  Wilmington  be  and  they  are  hereby  exempt 
from  serving  as  jurors  on  any  coroner's  inquest,  or  in  the 
Special  or  Superior  Court." 

The  defendant  was  summoned  as  a  talis  juror  in  the  Supe- 
rior Court,  and  refusing  to  answer  was  fined  by  the  Court,. 
nisi ;  and  in  answer  to  a  notice  to  show  cause  why  the 
judgment  should  not  be  made  absolute,  he  exhibited  to 
the  Court  his  certificate  of  membership  in  the  Wilming- 
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ton  Steam  Fire  Engine  Company,  and  by  virtue  of  it 
claimed  exemption  from  jury  duty  under  the  acts  which 
have  been  recited.  It  was  conceded  that  he  was  admitted 
as  a  member  because  of  having  subscribed  to  the  organiza- 
tion of  the  company,  and  that  it  was  understood  that  he 
and  others  so  subscribing  should  not  be  called  upon  for  ac- 
tive duty,  and  that  in  fact  he  was  not  required  to  attend  the 
meetings  of  the  company.  His  Honor  being  of  opinion  that 
defendant  was  not  exempt  from  duty  as  a  talis  juror,  ordered 
that  the  judgment  be  made  absolute,  and  the  defendant  ap- 
pealed. 

Attorney  General^  for  the  State. 

Mr.  G.  M.  Stedman,  for  the  defendant. 

Bynum,  J.  (After  stating  the  case  as  above.)  It  is  not 
material  to  inquire  whether  the  defendant  was  such  a  fire- 
man as  the  acts  contemplated  to  be  excused  ;  for  admitting 
that  he  was  a  regular  member  in  all  respects,  we  are  of 
opinion  that  he  was  not  exempt  from  service  as  a  talis  juror* 

There  have  been  three  decisions  bearing  upon  the  case  in 
our  State:  The  first  was  the  State  v.  Soggj  2  Murp.  319. 
There,  a  commissioner  of  navigation  was  exempted  from 
serving  on  juries  by  an  act  of  the  legislature  of  1807.  He 
was  summoned  as  a  talis  juror,  and  refusing  to  attend,  was 
fined.  Upon  appeal  to  the  Supreme  Court  the  judgment 
below  was  aflBrmed  on  the  ground  that  the  act  did  not  ex- 
tend to  tales  jurors. 

The  next  was  the  State  v.  Williams,  1  Dev.  &  Bat.  372. 
There,  an  act  of  congress  of  1825,  exempted  post-masters 
from  serving  on  juries ;  it  was  held  upon  appeal  from  a 
judgment  fining  one  for  refusing  to  attend  as  a  juror  on  the 
regular  panel,  that  he  was  excused  by  the  act;  but  it  was 
held  also,  arguendo^  that  such  decision  would  not  apply  to 
a  post  master  who  should  be  called  on  as  a  by-stander  to 
make  up  a  jury,  because  the  fact  of  his  being  a  by-stander 
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furnishes  a  presumption  that  the  duties  of  his  office  leave 
him  at  leisure  to  perform  those  duties  which  he  owes  the 
State, — to  aid  her  in  the  administration  of  justice. 

The  last  case  is  the  State  v.  Whitford,  12  Ire.  99.  There, 
Ihe  defendant  was  summoned  to  serve  as  a  juror  on  a  spe- 
cial venire.  He  attempted  to  excuse  himself  by  showing 
that  he  was  a  member  of  an  incorporated  fire  company  in 
the  town  of  New  Berne,  and  that  the  act  of  assembly  pro- 
vided that  ^'  the  members  of  the  aforesaid  fire  company 
while  they  continued  to  act  as  such  shall  be  exempt  from 
serving  as  jurors,  either  in  the  County,  or  Superior  Courts ;" 
it  was  held  by  the  Court  that  the  defendant  was  excused 
from  serving  on  the  special  venire ;  but  the  decision  was 
put  upon  the  ground  of  the  distinction  between  tales  jurors 
whose  duties  only  last  for  the  day  they  are  summoned,  and 
a  special  venire  which  is  bound  like  the  regular  panel,  to 
attend  from  day  to  day  until  discharged  by  the  Court. 

The  reason  why  these  acts  are  held  not  to  extend  to  tales 
jurors,  is  assigned  to  be,  that  these  exemptions  are  not  in- 
tended as  privileges  or  compensations  to  the  party,  unless 
fio  expressed  in  the  act.  So  far  as  serving  on  a  jury  does 
Dot  interfere  with  their  public  avocations,  they  are  still 
liable  to  be  called  on  for  that  service.  ^'  And  it  is  because 
a  talisman  must  be  taken  from  the  by-standers  at  the  Court, 
that  he  may  be  summoned,  as  his  being  a  by-stand er  proves 
that  he  was .  not  there  on  official  or  professional  duties 
which  required  his  attention."  Relying  upon  these  authori- 
ties and  the  reasonableness  of  the  proposition  they  main- 
tain, we  think  the  defendant  was  not  excused  as  a  talis 
juror. 

No  error.  Judgment  affirmed. 


Smith,  C.  J.  and  Rodman,  J.,  dissented  from  the  ruling  of  the  Court 
in  State  y.  Jenkins ,  78  N.  0. 478.  ThiB  fact  should  have  been  noted  in 
the  report  of  that  case. 

Smith,  C.  J.,  having  been  of  counsel  did  not  sit  on  the  hearing  of 
Lewis  V.  Rounireef  ante,  122. 
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ADOPTED  BY  THE  SUPREME  COURT. 


I.  Appeals  to  the  Supreme  Court  shall  be  called  at  the 

January  Term,  1879,  until  otherwise  provided,  in  the 
following  order: — 

1st  week — First  District,  (commencing  on  Wednesday) 
2nd  and  3rd  weeks— Third,  Fourth  and  Fifth  Districts. 
4th  and  5th  weeks — Sixth,  Seventh  and  Eighth  Districls. 
6th  and  7th  weeks — Ninth  and  Second  Districts. 

II.  No  book  in  the  Supreme  Court  Library  will  be  allowed 

to  be  taken  out  except  by  special  permission  of  the 
clerk  for  use  before  some  Court  in  session,  or  referee ; 
and  the  North  Carolina  Reports,  Digests  and  Statutes 
^vill  not  be  allowed  to  be  withdrawn  at  all. 
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EDWARDS  V.  KEARZEY. 

(74  N.  C.  241.) 

SUPREME  COUET  OF  THE  UNITED  STATES. 

OCTOBER  TERM,  1817. 

Leonidas  C.  Edwards,  Plaintiff  in  Error, )     In  error  to  the  Supreme 
V.  y        Court  of  the  State   of 

Archibald  Kearzej.  j         North  Carolina. 

Mr.  Justice  Swaynb  delivered  the  opiiiion  of  the  Court. 

The  constitution  of  North  Carolina  of  1868  took  effect  on  the  24th 
of  April  in  that  year.  Sections  1  and  2  of  article  X.  declare  that  per- 
sonal property  of  any  resident  of  the  state,  of  the  value  of  five  hun- 
dred dollars,  to  be  selected  by  such  resident,  shall  be  exempt  from  sale 
under  execution  or  other  final  process  issued  for  the  collection  of  any 
debt ;  and  that  every  homestead  and  the  buildings  used  therewith, 
not  exceeding  in  value  one  thousand  dollars,  to  be  selected  by  the 
owner,  or  in  lieu  thereof,  at  the  option  of  the  owner,  any  lot  in  a  city,, 
town  or  village,  with  the  buildings  used  thereon,  owned  and  occupied 
by  any  resident  of  the  state,  and  not  exceeding  in  value  one  thousand 
dollars,  shall  be  exempt  in  like  manner  from  sale  for  the  collection  of 
any  debt  under  final  process. 

On  the  22d  of  August,  1868,  the  legislature  passed  an  act  which  pre- 
scribed the  mode  of  laying  off  the  homestead  and  setting  off  the  per- 
sonal property  so  exempted  by  the  constitution.  On  the  7th  of  April, 
1869,  another  act  was  passed,  which  repealed  the  prior  act  and  pre- 
scribed a  different  mode  of  doing  what  the  prior  act  provided  for. 
This  latter  act  has  not  been  repealed  or  modified. 

Three  several  judgments  were  recovered  against  the  defendant  in 
error— one  on  the  15th  of  December,  1868,  upon  a  bond  dated  the  25th 
of  September,  1865 ;  another  on  the  10th  of  October,  1868,  upon  a  bond 
dated  February  27,  1866 ;  and  the  third  on  the  7th  of  January,  1868, 
for  a  debt  due  prior  to  that  time.  Two  of  these  judgments  were  dock- 
eted and  became  liens  upon  the  premises  in  controversy  on  the  16th  of 
December,  1868.  The  other  one  was  docketed  and  became  such  lien 
on  the  18th  of  January,  1869,  When  the  debts  were  contracted  for 
which  the  judgments  were  rendered  the  exemption  laws  in  force  were 
the  acts  of  January  1,  1854,  and  of  February  16th,  1857.  The  first- 
named  act  exempted  certain  enumerated  articles  of  inconsiderable 
value  and  ''such  other  property  as  the  freeWders  appointed  for  that 
purpose  might  deem  necessary  for  the  comfort  and  support  of  the 
debtor's  family,  not  exceeding  in  value  fifty  dollars  at  cash  valuation.'^ 
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By  the  act  of  1859  the  exemption  was  extended  to  fifty  acres  of  land 
in  the  county  or  two  acres  in  a  town,  of  not  greater  value  than  five 
hundred  doUars. 

On  the  22d  of  January,  1869,  the  premises  in  controversy  were  duly 
set  off  to  the  defendant  in  error  as  a  homestead.  He  had  no  other 
real  estate,  and  the  premises  did  not  exceed  a  thousand  dollars  in 
value.  On  the  sixth  of  March,  1869,  the  sheriff,  under  executions 
issued  on  the  judgments,  sold  the  premises  to  the  plaintiff  in  error, 
and  thereafter  executed  to  him  a  deed  in  due  form.  The  regularity 
of  the  sale  is  not  contested. 

The  act  of  August  22,  1868,  was  then  in  force.  The  acts  of  1854  and 
1859  had  been  repealed.  Wilson  t.  Sparks,  72  N.  C.  R.,  211.  No  point 
is  made  upon  these  acts  by  the  counsel  upon  either  side.  We  shall, 
therefore,  pass  them  by  without  further  remark. 

The  plaintiff  in  error  brought  this  action  in  the  Superior  Court  of 
Granville  county  to  recover  possession  of  the  premises  so  sold  and 
conveyed  to  him.  That  Court  adjudged  that  the  exemption  created 
by  the  constitution  and  the  act  of  1868  protected  the  property  from 
liability  under  the  judgments,  and  that  the  sale  and  conveyance  by 
the  sheriff  were,  therefore,  void.  Judgment  was  given  accordingly. 
The  Supreme  Court  of  the  State  affirmed  the  judgment.  The  plaintiff 
in  error  thereupon  brought  the  case  here  for  review.  The  only  federal 
question  presented  by  the  record  is,  whether  the  exemption  was  valid 
as  regards  contracts  made  before  the  adoption  of  the  constitution  of 
1868. 

The  counsel  for  the  plaintiff  in  error  insists  upon  the  negative  of  this 
proposition.  The  counsel  upon  the  other  side,  frankly  conceding  seve- 
ral minor  points,  maintains  the  affirmative  view.  Our  remarks  will 
be  confined  to  this  subject. 

The  Constitution  of  the  United  States  declares  that  "  no  State  shall 
paas  any    *    ♦    ♦    jaw  impairing  the  obligation  of  contracts." 

A  contract  is  the  agreement  of  minds,  upon  a  sufficient  considera- 
tion, that  something  specified  shall  be  done,  or  shall  not  be  done. 

The  lexical  definition  of  impair  is  '*  to  make  worse  ;  to  diminish  in 
quantity,  value,  excellence,  or  strength;  to  lessen  in  power;  to  weaken; 
to  enfeeble  ;  to  deteriorate."— Webster's  Die. 

Obligation  is  defined  to  be  "  the  act  of  obliging  or  binding ;  that 
which  obligates;  the  binding  power  of  a  vow,  promise,  oath,  or  con- 
tract," &c. — Idem. 

**  The  word  is  derived  from  the  Latin  word  obligatio,  tying  up  ;  and 
that  from  the  verb  ohligo,  to  bind  or  tie  up ;  to  engage  by  the  ties  of  a 
promise  or  oath  or  form  of  law  ;  and  obligo  is  compounded  of  the  verb 
ligo,  to  tie  or  bind  fast,  and  the  preposition  o&,  which  is  prefixed  to  in- 
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crease  its  msaning,"— BZair  y.  Williams  and  Lapsley  t,  BroMhean,  4 
Littel,  65. 

The  obligation  of  a  contract  includes  eyerything  within  its  obliga- 
tory scope.  .Ajnong  these  elements  nothing  is  more  important  than 
the  means  of  enforcement  This  is  the  breath  of  its  yital  existence. 
Without  it,  the  contract,  is  such,  in  the  yiew  of  the  law,  ceases  to  be 
and  falls  into  the  class  of  those  *<  imperfect  obligations,"  as  they  are 
termed,  which  depend  for  their  fulfillment  upon  the  will  and  con- 
science of  those  upon  whom  they  rest.  The  idem  of  right  and  remedy 
are  inseparable.  "  Want  of  right  and  want  of  remedy  are  the  same 
thing."— 1  Bac.  Abr.,  tit.  Actions  in  General,  letter  B. 

In  Van  Hoffman  y.  Quincy,  4  Wall.,  552,  it  was  said  :  «  A  statute  of 
frauds  embracing  pre-existing  parol  contracts  not  before  required  to 
be  in  writing  would  affect  its  yalidity.  A  statute  declaring  that  the 
word  ton  should,  in  prior  as  well  as  subsequent  contracts,  be  held  to 
mean  half  or  double  the  weight  before  prescribed,  would  affect  its 
construction.  A  statute  providing  that  a  previous  contract  of  indebt- 
ment  may  be  extinguished  by  a  process  of  bankruptcy,  would  involye 
its  discharge,  and  a  statute  forbidding  the  sale  of  any  of  the  debtor's 
property  under  a  judgment  upon  such  a  contract,  would  relate  to  the 
remedy." 

It  cannot  be  doubted,  either  upon  principle  or  authority,  ^hat  each 
-of  such  laws  would  yiolate  the  obligation  of  the  contract,  and  the  last 
not  less  than  the  first.  These  propositions  seem  to  us  too  clear  to  re- 
quire discussion.  It  is  also  the  settled  doctrine  of  this  court  that  the 
laws  which  subsist  at  the  time  and  place  of  making  a  contract  enter 
into  and  form  a  part  of  it  as  if  they  were  expressly  referred  to  or  in- 
corporated in  its  terms.  This  rule  embraces  alike  those  which  affect 
its  yalidity,  construction,  discharge  and  enforcement. — Von  Hoffmann 
y.  QuiTiey,  supra ;  McCracken  y.  Haywardy  2.  How.,  612. 

In  Oreene  y.  Biddle^  8  Wheat,  92,  this  court  said,  touching  the  point 
here  under  consideration  :  "  It  is  no  answer  that  the  acts  of  Kentucky 
now  in  question  are  reguUUions  of  the  remedy  and  not  of  the  right  to  the 
lands.  If  these  acts  so  change  the  nature  and  extent  of  existing  remedies 
as  materially  to  impair  the  rights  and  interests  of  the  owner,  they  are 
just  as  much  a  yiolation  of  the  compact  as  if  they  overturned  his  rights 
and  interests.'* 

"One  of  the  tests  that  a  contract  has  been  impaired  is  that  its  vaku 
has  by  legislation  been  diminished.  It  is  not  by  the  constitution  to  be 
impaired  at  all.  This  is  not  a  question  of  degree  or  manner  or  cause, 
but  of  encroaching  in  any  respect  on  its  obligatioo— dispensing  with 
any  part  of  its  force."— Pton<er«'  Bk,  y.  Sharp  et  al  6  How.  827. 

It  is  to  be  understood  that  the  encroachment  thus  denounced  must 
bs  material.    If  it  be  not  material  it  will  be  regarded  as  of  no  account. 
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These  rules  are  axioms  in  the  jurispnidence  of  this  Court.  We  think 
they  rest  upon  a  solid  foundation.  Do  they  not  cover  this  case  ?  and 
are  they>not  decisiye  of  the  question  before  us? 

We  will,  however,  further  examine  the  subject. 

It  is  the  established  law  of  North  Carolina  that  stay  laws  are  void, 
because  they  are  in  conflict  with  the  national  Constitution.  Jacobs  v. 
Smallwood,  68  N.  a  R.,  lid;  Jimea  v.  CritteruUn,  1  Car.  Law,  385; 
Barnes  v.  Barnes,  8  Jones,  366.  This  ruling  is  clearly  correct.  Buch 
laws  change  a  term  of  the  contract  by  postponing  the  time  of  pay- 
ment. This  impairs  its  obligation  by  makmg  it  less  valuable  to  the 
creditor.  But  ii  does  this  solely  by  operating  an  the  remedy^  The  con- 
tract  is  not  otheryrise  touched  by  the  offending  law.  Let  us  suppose 
-a  case.  A  party  recovers  two  judgments— one  against  A,  the  other 
against  B—each  for  the  sum  of  fifteen  hundred  dollars  upon  a  promis- 
sory notes.  Each  debtor  has  property  worth  the  amount  of  the  judg- 
ment and  no  more.  The  legislature  thereafter  passes  a  law  declaring 
that  all  past  and  future  judgments  shall  be  collected  ''in  four  equal 
annual  instalments."  At  the  same  time  another  law  is  passed  which 
exempts  from  execution  the  debtor's  property  to  the  amount  of  fifteen 
hundred  dollars.  The  Court  holds  the  former  law  void  and  the  latter 
valid.  Is  not  such  a  result  a  legal  solecism?  Can  the  two  judgments 
be  reconciled?  One  law  postpones  the  remedy,  the  other  destroys  it — 
except  in  the  contingencey  that  the  debtor  shall  acquire  more  property 
— a  thing  that  may  not  occur,  and  that  cannot  occur  if  he  die  before 
the  acquisition  is  made.  Both  laws  involve  the  same  principle  and 
rest  on  the  same  basis.  They  must  stand  or  fall  together.  The  oon- 
•cession  that  the  former  is  invalid  cuts  away  the  foundation  from  un- 
der the  latter.  If  a  State  may  stay  the  remedy  for  one  fixed  period, 
however  short,  it  may  for  another,  however  long.  And  if  it  may  ex- 
empt property  to  the  amount  here  in  question,  it  may  do  so  to  any 
amount.  This,  as  regards  the  mode  of  impairment  we  are  considering, 
would  annul  the  inhibition  of  the  Constitution,  and  set  at  naught  the 
salutary  restriction  it  was  intended  to  impose. 

The  power  to  tax  involves  the  power  to  destroy,^ McCulloch  v.  Ma- 
ryland, 4  Wheat.,  430.  The  power  to  modify  at  discretion  the  remedial 
part  of  a  contract  is  the  same  thing. 

But  it  is  said  that  imprisonment  for  debt  may  be  abolished  in  all 
cases,  and  that  the  time  prescribed  by  a  statute  of  limitations  may  be 
abridged. 

Imprisonment  for  debt  is  a  relic  of  ancient  barbarism.^Cooper's 
Justinian,  658 ;  12  Tables,  Tab.  3.  It  has  descended  with  the  stream 
of  time.  It  is  a  punishment,  rather  than  a  remedy.  It  is  right  for 
fraud,  but  wrong  for  misfortune.    It  breaks  the  spirit  of  the  honest 
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debtor,  destroys  his  credit,  which  is  a  form  of  capital,  and  dooms  him,, 
while  it  1a8ts,  to  helpless  idleness.  Where  there  is  no  fraud  it  is  the 
opposite  of  a  remedy.  Every  right-minded  man  must  rejoice  when- 
such  a  blot  is  removed  from  the  statute  book. 

(But  upon  the  power  of  a  State,  even  in  this  class  of  cases,  see  the 
strong  dissenting  opinion  of  Washington,  J.,  in  Mason  v.  Hah,  12 
Wheat,  870.) 

Statutes  of  limitation  are  statutes  of  repose.  They  are  necessary  to 
the  welfare  of  society.  The  lapse  of  time  constantly  carries  with  it 
the  means  of  proof.  The  public  as  well  as  individuals  are  interested 
in  the  principle  upon  which  they  proceed.  They  do  not  impair  the 
remedy,  but  only  require  its  application  within  the^ime  specified.  If 
the  period  should  be  unreasonably  short  and  designed  to  defeat  the 
remedy  upon  pre-existing  contracts,  which  was  part  of  their  obliga- 
tion, we  should  pronounce  the  statute  void.  Otherwise  we  should 
abdicate  the  performance  of  one  of  our  most  important  duties.  The 
obligation  of  a  contract  cannot  be  substantially  impaired  in  any  way 
by  a  State  law.  This  restriction  is  beneficial  to  those  whom  it  restrains^ 
as  well  as  to  others.  No  community  can  have  any  higher  public  inter- 
est than  in  the  faithful  performance  of  contracts  and  the  honest  ad- 
ministration of  jastice.  The  inhibition  of  the  Constitution  is  wholly 
prospective.  The  States  may  legislate  as  to  contracts  thereafter  made 
as  they  may  see  fit.  It  is  only  those  in  existence  when  the  hostile 
law  is  passed  that  are  protected  from  its  effect. 

In  Bronson  v.  Kenzie,  1  How.,  811,  the  subject  of  exemptions  was 
touched  upon,  but  not  discussed.  There  a  mortgage  had  been  execu- 
ted in  Illinois.  Subsequently  the  legislature  passed  a  law  giving  the 
mortgagor  a  year  to  redeem  after  sale  under  a  decree,  and  requiring 
the  land  to  be  appraised,  and  not  to  be  sold  for  less  than  two-thirds  of 
the  appraised  value.  The  law  was  held  to  be  void  in  both  particulars 
as  to  pre-existing  contracts.  What  is  said  as  to  exemptions  is  entirely 
obiter,  but  coming  from  so  high  a  source,  it  is  entitled  to  the  most  re- 
spectful consideration.  The  Court,  speaking  through  Chief  Justice 
Taney,  said  :  A  state  **  may,  if  it  thinks  proper,  direct  that  the  nec- 
essary implements  of  agiiculture,  or  the  tools  of  the  mechanic,  or  arti- 
cles of  necessity  in  household  furniture,  shall,  like  wearing  apparel, 
not  be  liable  to  execution  on  judgments.  Regulations  of  this  descrip- 
tion have  always  been  considered  in  every  civilized  community  as 
properly  belonging  to  the  remedy,  to  be  executed  or  not  by  every  sov- 
ereignty, according  to  its  own  views  of  policy  and  humanity."  He 
quotes  with  approbation  the  passage  which  we  have  quoted  from 
Oreene  v.  Biddle.  To  guard  against  possible  misconstruction,  he  is 
careful  to  say  further :  **  Whatever  belongs  merely  to  the  remedy  majr 
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be  altered  according  to  the  will  of  the  State,  provided  the  alteration 
^does  not  impair  the  obligation  of  the  contract  But  if  that  effect  is  pro*, 
duced,  it  is  immaterial  whether  it  is  done  by  acting  on  the  remedy,  or 
directly  on  the  contract  itself:  In  either  caae  it  is  prohibited  by  the 
dmstitiiUon,^' 

The  learned  Chief  Justice  seems  to  have  had  in  his  mind  the  maxim 
**  de  minimis,''*  &c.  Upon  no  other  ground  can  any  exemption  be  jus  • 
tified.  ^*  Policy  and  humanity  "  are  dangerous  guides  in  the  discussion 
of  a  legal  proposition.  He  who  follows  them  far  is  apt  to  bring  back 
the  means  of  error  and  delusion.  The  prohibition  contains  no  qualifi- 
cation, and  we  have  no  judicial  authority  to  interpolate  any.  Our 
<iuty  is  simply  to  execute  it. 

Where  the  facts  are  undisputed  it  is  always  the  duty  of  the  Ck)urt  to 
pronounce  the  legal  result.  Mrrchante'  Bank  t.  The  State  Bank,  10 
Wall. ,  604.  Here  there  is  no  question  of  legislative  discretion  involved. 
With  the  constitutional  prohibition,  even  as  expounded  by  the  late 
Chief  Justice,  before  us  on  one  hand,  and  on  the  other  the  state  con- 
stitution of  1868,  and  the  laws  passed  to  carry  out  its  provisions,  we 
<;an  not  hesitate  to  hold  that  both  the  latter  do  seriously  impair  the 
obligation  of  the  several  contracts  here  in  question.  We  say,  as  we 
said  in  Chinn.  v.  Barry ^  15  Wall.,  622,  that  no  one  cam  cast  his  eyes 
upon  the  new  exemptions  thus  created  without  being  at  once  struck 
with  their  excessive  character  and  hence  their  fatal  magnitude.  The 
-claim  for  the  retrospective  efficacy  of  the  constitution  or  the  laws  can 
not  be  supported.  Their  validity  as  to  contracts  subsequently  mf>de 
admits  of  no  doubt.    Branson  v.  Kenzie^  supra. 

The  history  of  the  national  constitution  throws  a  strong  light  upon 
this  subject.  Between  the  close  of  the  war  of  the  revolution  and  the 
adoption  of  that  instrument,  unprecedented  pecuniary  distiess  existed 
throughout  the  country. 

**  The  discontents  and  uneasineM,  arising  in  a  great  measure  from 
the  embarrassment  in  which  a  great  number  of  individuals  were  in- 
volved, continued  to  become  more  extensive. 

**  At  length  two  great  parties  were  formed  in  every  ttJite,  which  were 
distinctly  marked  and  which  pursued  distinct  objects  with  systematic 
arrangement.  5  MarshalVs  Life  of  Washington,  75.  One  party  sought 
to  maintain  the  inviolability  of  contractp,  the  otlier  to  impair  or  de- 
stroy them. 

''The  emission  of  paper  money,  tJie  4elay  of  legal  prcceedingp,  and 
the  suspension  of  the  collection  of  taxes,  were  tl  e  f  n  its  of  the  rule  of 
the  latter  wherever  they  were  complet  }ly  dominant."    Ibid. 

''The  system  called  justice  was  in  some  of  the  btateR  iniquity  re- 
duced to  elementary  principles."    »    «    «    ««in  gome  of  the  states 
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creditors  were  treated  as  outlaws.  Bankrupts  were  armed  with  legal 
authority  to  be  prosecutors,  and  by  the  shock  of  all  confidence  society 
was  shaken  to  its  foundations."  Fisher  Ameses  Works  (ed.  of  1850), 
p.  120. 

*<  Evidences  of  acknowledged  claims  on  the  public  would  not  com- 
mand in  the  market  more  than  one-fifth  of  their  nominal  value.  The 
bonds  of  solvent  men  payable  at  no  very  distant  day  could  not  be  nego- 
tiated but  at  a  discount  of  thirty,  forty,  or  fifty  per  cent  per  annum. 
Landed  property  would  rarely  command  any  price  ;  and  sales  of  the 
most  common  articles  for  ready  money  could  only  be  made  at  enor- 
mous and  ruinous  depreciation. 

''State  legislatures  in  too  many  instances  yielded  to  the  necessities 
of  their  constituents  and  passed  laws  by  which  creditors  were  compell- 
ed to  wait  for  the  payment  of  their  just  demands  on  the  tender  of 
security  or  to  take  property  at  a  valuation,  or  paper  money  falsely 
purporting  to  be  the  representative  of  specie."  Ramsey's  History, 
U.  S.,  77. 

**The  effects  of  these  laws  interfering  between  debtors  and  creditors 
were  extensive.  They  destroyed  public  credit  and  confidence  between 
man  and  man,  injured  the  morals  of  the  people,  and  in  many  instances 
insured  and  aggravated  the  ruin  of  the  unfortunate  debtors,  for 
whose  temporary  relief  they  were  brought  forward/'  2  Ramsey's  Hist. 
S.  C,  429. 

Besides  the  large  issues  of  continental  money,  nearlj  all  the  states 
issued  their  own  bills  of  credit.  In  many  instances  the  amount  was 
very  large.  2  Phillips'  Hist.  Amer.  Paper  Money,  29.  The  deprecia- 
tion of  both  became  enormous.  Only  one  per  cent  of  the  •*  continental 
money"  was  assumed  by  the  new  government.  Nothing  more  was 
ever  paid  upon  it.  Act  of  August  4,  1790,  sec.  4,  1  Stat.,  140  ;  2  Phil- 
lips' Hist.  American  Paper  Currency,  194.  It  is  needless  to  trace  the 
history  of  the  emissions  by  the  states. 

The  treaty  of  peace  with  Great  Britain  declared  that  **  the  creditors 
on  either  side  shall  meet  with  no  lawful  impediment  to  the  recovery 
of  the  full  amount  in  sterling  money  of  all  bona  fide  debts  heretofore 
contracted. ^^  The  British  minister  complained  earnestly  to  the  Ameri- 
can Secretary  of  State  of  violations  of  this  guaranty.  Twenty-two 
instances  of  laws  in  conflict  with  it  in  different  states  were  specifically 
named.  1  Amer.  State  Papers,  pp.  195,  196,  199,  and  237.  In  South 
Carolina  **  laws  were  passed  in  which  property  of  every  kind  was  made 
a  leg«»l  tender  inpayment  of  debts,  althoiigh  payable  according  to  con- 
tract in  gold  and  silver.  Other  laws  installed  the  debt,  so  that  of  sums 
already  due  only  a  third,  and  afterwards  only  a  fifth,  was  secun* ble  in 
law.*'    2  Ramsey*3  Hist.  8.  C,  Ibid.    Many  other  states  passed  laws  of 
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a  similar  character.  The  obligation  of  the  contract  was  as  often  inva- 
ded after  judgment  as  before.  The  attacks  were  quite  as  common  and 
effective  in  one  way  as  in  the  other.  To  meet  these  evils  in  their  va- 
rious phases  the  national  constitution  declared  that  '*  no  state  should 
emit  bills  of  credit,  make  anything  but  gold  and  silver  coin  a  legal 
tender  inpayment  of  debts,  or  pass  any  law  *  *  impairing  the  obli- 
gation of  contracts."  All  these  provisions  grew  out  of  previous  abuses. 
2  Curtis'  Hist,  of  the  Const ,  866.  See,  also,  the  Federalist,  Nos.  7  and 
44.  In  the  number  last  mentioned  Mr.  Madison  said  that  such  laws 
were  not  only  forbidden  by  the  constitution,  but  were  "  contrary  to- 
the  first  principles  of  the  social  compact  and  to  every  principle  of  sound 
legislation." 

The  treatment  of  the  malady  was  severe,  but  the  cure  was  complete^ 

''No  sooner  did  the  new  government  begin  its  auspicious  course 
than  order  seemed  to  arise  out  of  confusion.  Commerce  and  industry 
awoke  and  were  cheerful  at  their  labors,  for  credit  and  confidence 
awoke  with  them.  Everywhere  was  the  appearance  of  prosperity, 
and  the  only  fear  was  that  its  progress  was  too  rapid,  to  consist  with 
the  purity  and  simplicity  of  ancient  manners." — Ames'  Sup.,  122. 

'*  Public  credit  was  reanimated.  The  owners  of  property  and  hold- 
ers of  money  freely  i>arted  with  both,  well  knowing  that  no  future 
law  could  impair  the  obligation  of  the  contract. — 2  Ramsey,  sup.  483. 

Chief  Justice  Taney,  in  BronsonY,  Kenzie,  sup,  218,  speaking  of  the 
protection  of  the  remedy,  said  :  ^*  It  is  this  protection  which  the  clause 
of  the  Constitution  now  in  question  mainly  intended  to  secure.^^ 

The  point  decided  in  The  Dartmouth  College  v.  Woodward^  4  Wheat., 
518,  had  not,  it  is  believed,  when  the  Constitution  was  adopted,  oc- 
curred to  any  one.  There  is  no  trace  of  it  in  the  Fe4erali8t  nor  in  any 
other  contemporaneous  publication.  It  was  first  made  and  judicially 
decided  under  the  Constitution  in  that  case.  Its  novelty  was  admitted 
by  Chief  Justice  Marshall,  but  it  was  met  and  conclusively  answered 
in  his  opinion. 

We  think  the  views  we  have  expressed  carry  out  the  intent  of  con- 
tracts and  the  intent  of  the  Constitution.  The  obligation  of  the  for- 
mer is  placed  under  the  safeguard  of  the  latter.  No  State  can  invade 
it  and  Congress  is  incompetent  to  authorize  such  invasion.  Its  posi- 
tion is  impregnable,  and  will  be  so  while  the  organic  law  of  the  nation 
remains  as  it  is.  The  trust  touching  the  subject  with  which  this- 
Court  is  charged  is  one  of  magnitude  and  delicacy.  We  must  always 
be  careful  to  see  that  there  is  neither  nonfeasance  nor  misfeasance  on 
our  part. 

The  importance  of  the  point  involved  in  this  controversy  induces  us- 
to  re-state  succinctly  the  conclusions  at  which  we  have  arrived  and 
which  will  be  the  ground  of  our  judgment. 
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The  remedy  subsisting  in  a  state  when  and  where  a  contract  is  made 
and  is  to  be  performed  is  a  part  of  its  obligation^  and  any  tubsequent 
hiw  of  the  state  which  so  afifeots  that  remedy  aa  substantially  to  impair 
and  lessen  the  xalue  of  the  contraot  is  forbidden  by  the  Constitution, 
and  is,  therefore,  Toid. 

The  judgment  of  the  Supreme  Court  of  North  Carolina  is  rereraed, 
and  the  cause  will  be  remanded  with  directions  to  proceed  in  con- 
formity to  this  opinion. 
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ABANDONMENT  OF  WIFE: 

1.  Where  one  abandans  his  wife  and  child  in  August,  1878,  an  in- 

dictment found  against  him  in  November,  1877,  under  Bat. 
Rev.  ch.  82,  §§  119, 120,  is  barred  by  the  statute  of  limitations^ 
though  the  separation  be  continue!  up  to  that  time.  State  v. 
DaviSf  608. 

2.  If  a  warrant  be  iFsued  against  the  husband  and  father  in  Sep- 
tember, 1877,  for  such  abandonment,  and,  upon  the  trial  of  the 
same,  he  agrees  to  support  the  wife  and  child,  and  does  so  for 
two  weeks,  but  thereafter  fails  to  comply  with  his  engage- 
men,  such  failure  constitutes  a  fresh  abandonment,  and  will 
sustain  an  indictment  found  in  November,  1877.    Ibid, 

ACCOUNT  AND  SETTLEMENT— See  Guardian  and  Ward  8;  Interest 
1;  Legacy  1;  Statute  of  Limitations  8. 

ACTION  TO  RECOVER  LAND: 

1.  On^the  trial  of  an  action  to  recover  land,  it  appeared  that  a 
tenant  of  the  plaintiff  had  been  dispossessed  by  one  of  the  de- 
fendants; Held,  that  evidence  that  the  defendant  informed  the 
tenant  at  the  time  that  he  was  acting  as  sheriff,  was  immate- 
rial. Wiseman  v,  Penlandy  197. 
:2.  On  the  trial  of  an  action  to  recover  land,  the  plaintiff,  to  show 
its  value  at  the  time  of  a  certain  execution  sale,  offered  to 
prove  who  was  in  possession  at  a  C3rtain  time;  the  Court  be- 
low admitted  the  testimony  as  evidence  of  possession;  Held, 
not  to  be  error.  Ibid. 
^.  On  the  trial  of  an  action  to  recover  land,  it  appeared  that  in 
1841,  J  and  R  agreed  in  writing  to  convey  to  W,  upon  the  pay- 
ment of  the  purchase  money,  certain  lands,  the  boundaries  of 
the  same  as  set  out  in  the  agreement  being  definite;  after- 
wards, upon  the  payment  of  the  purchase  money,  J  and  the 
executors  of  R  (then' deceased)  executed  a  deed  to  W;  the 
locus  in  que  was  embraced  in  the  deed  but  it  was  disputed  as 
to  whether  or  not  it  was  embraced  in  the  agreement;  Ekld, 
(1)  That  the  agreement  to  convey  was  the  joint  contract  of  J 
And  R. 

43 
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(2)  That  the  executors  of  R  had  no  power  to  convey  his  estate 
in  any  land  not  embraced  in  ihe  agreement. 

(8)  That  admissions  in  writing  of  J  as  to  what  boundaries  were 
intended  to  be  conveyed  by  the  agreement  were  not  admissi- 
ble  as  evidence  against  the  representatives  of  R.  YouTig  \^ 
Oriffith,  201. 

4.  In  such  action  th3  pro\isloL8  of  the  Code  do  not  prevent  the 
plaintiff  from  demanding  a  specific  performance  of  the  agree- 
ment on  the  pait  of  the  representatives  of  R,  notwithstanding 
the  action  was  institated  pi  i  )r  to  18C8.    Ibid. 

5.  In  an  action  to  rec3Ver  land,  it  appeared  that  in  1869  G  obtain- 
ed a  judgment  against  F;  ih  it  in  1873  F  coxiveyed  the  locus  iti 
quo  to  defendant,  the  same  having  been  regularly  assigned  to- 
him  as  a  homestead;  that  thereafter  F  went  into  bankruptcy 
and  the  locus  in  quo  was  assigned  to  him  as  a  homestead  by 
the  assignee,  and  the  reversionary  interest  therein  was  pur- 
chased by  the  defendant  at  assignee's  sale;  that  after  the  ad- 
judication of  F  as  a  bankrupt,  the  plaintiff  purchased  the  locus 
in  quo  at  a  sheriffs  sale  under  execution  on  G's  judgment;. 
Held,  that  plaintiff  W6ts  not  entitled  to  recover.  HiU  v.  Oxen- 
dine,  881. 

See  Evidence  7;  Husband  and  Wife  4;  Parties  2;  Practice  21. 

ADULTERY— See  Widow  1. 

ADVANCEMENTS : 

1.  The  provisi  ns  of  section  11  of  the  charter  of  the  bank  of  New^ 
Hanover  (Private  Laws  1871-72,  ch.  31)  do  not  include  mer- 
chants and  cannot  by  implication  be  extended  to  them.  Bank 
of  New  Hanover  v.  Williams,  129. 

2.  Under  the  provisions  of  such  section  the  lien  and  advancements 
should  be  cotemporaneous  acts  ;  it  was  not  'intended  that  the 
bank  at  any  time  after  making  an  advancement  could  take  a 
lien  upon  all  future  purchases  of  the  mortgagor  for  a  general 
balance  due  on  such  advancements.    Ibid, 

Sae  Mortgage  4. 

ADVERSE  POSSESSION: 

1.  The  possession  of  one  tenant  in  common  being  the  possession 
of  all,  nothing  less  than  a  sole  possession  of  twenty  years  by  a 
co-tenant,  without  any  demand  or  claim  of  another  co-tenant 
to  rents,  profits  or  possession,  he  being  under  no  disabilit^r 
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durin£rtlie  timOy  will  raises  preaumptian  in  law  that  such  sole 
possession  is  rightful,  and  protect  it.    Nedy  v.  Nedy,  478. 

2.  Adverse  possession  is  an  actual,  visible  and  exclusive  appro- 
priation of  land,  commenced  and  continued  under,  a  claim  of 
right,  with  the  intent  to  assert  such  claim  against  the  true 
owner,  and  accompanied  hy  such  an  invasion  of  the  rights  of 
the  opposite  party  as  to  give  him  a  cause  of  action.  Parker  v. 
Batiks,  480. 

8.  As  the  law  never  presumes  a  wrong,  he  who  asserts  an  adverse 
possession  against  the  better  title  must  prove  it,  as  well  as  al- 
lege it.    Ibid, 

4.  A  mortgagor  in  possession  beini^  the  tenant  of  the  mortgagee, 
his  possession  is  not  adverse  to  the  mortgagee.    Ibid. 

See  Statute  of  Limitations  6. 

AFFIRMATIVE  OF  ISSUE— See  Practice  2,  8. 

AGENT  AND  PRINCIPAL— See  Contract  1;  Husband^and,  Wife  6; 
Pleading  8. 

AMENDMENT— See  Practice  10, 15,  19.  46. 

ANSWER— See  Counterclaim;  Pleading  4i  Practice  36. 

APPEAL— See  Contract  9;  Evidence  5;  Practice  59;  Roads  1,  2» 

ARBITRATION  AND  AWARD: 

1.  The  duty  of  arbitrators  is  best  discharged  by  a  simple  an* 
nouncement  of  the  result  of  their  investigations.  They  are 
not  bound  to  decide  according  to  law,  but  may  decide  accord- 
ing to  their  own  notions  of  right  without  giving  any  reason 
therefor.    King  v.  Neuse  Manufacturing  Co.,  860. 

2.  If  they  undertake  to  decide  according  to  law,  and  it  appears 
upon  the  face  of  the  award  that  they  have  misconceived  any 
principle  of  law  applicable  to  the  case,  the  award  will  be  set 
aside.    Ibid, 

AKREST: 

No  one  has  authority,  without  process  legally  issued  in  this  State, 
to  arrest  a  person  charged  with  crime  in  another  State  and 
fleeing  here  for  refuge.    Such  an  arrest  makes  the  parties  en- 
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gaged  in  it  guilty  of  an  assault  and  battery.     State  v.  SheUon^ 
605. 

ARREST  AND  BAIL: 

1.  An  order  of  arrest  issued  after  final  judgment  in  an  action  is 
illegal  and  void.    Houston  v.  Walsh^  85. 

2.  Where  there  is  no  order  of  arrest  before  judgment  nor  any 
complaint  filed  averring  such  facts  as  would  have  justified 
such  order,  a  defendant  cannot  be  arrested  after  Ijudgment 
under  an  execution  against  the  person  under  C.  C.  P.  §  258. 
Ibid. 

$.  Such  execution  is  irregular  if,  (1)  it  does  [not  run  in  the  name 
of  the  State  and  convey  its  authority  to  the  officer  to  arrest  the 
the  defendant,  (2)  if  it  is  not  made  returnable  to  a  term  of  the 
Court,  (8)  if  it  commands  the  officer  <'  to  commit  the  defen- 
dant to  jail  until  he  shall  pay  the  judgment,  &c.,  instead  of 
*'  to  have  the  defendant's  body  before  the  Court  at  its  next 
term."    Ibid. 

4.  The  provisions  of  §  21,  ch.  60,  Battle's  Revisal  (Insolvent 
Debtor's  Aot),  'Hhat  after  an  issue  of  fraud  or  concealment  is 
made  up,  the  debtor  shall  not  discharge  himself  as  to  the  cred- 
itors in  that  issue  except  by  trial  and  verdict  or  by  consent  *' 
only  apply  to  cases  where  the  defendant  is  in  lawful  custody 
and  by  virtue  of  an  authority  competent  to  order  it.    Ibid, 

ASSAULT  AND  BATTERY—See  Arrest. 

ASSIGNOR  AND  ASSIGNEE—See  Counterclaim  1. 

ATTACHMENT;     . 

Where,  in  a  proceeding  by  attachment,  it  appears  from  the  whole 
record,  that  the  provisions  of  the  statute  have  been  substan- 
tially complied  with,  the  action  will  not  be  dismissed,  or  the 
attachment  dissolved.    Qraivt  v.  Burgwyn,  618. 

ATTORNEY— See  Mortgage  9. 

BANKRUPTCY 

1.  A  discharge  in  bankruptcy  operates  to  discharge  a  debt  in  ex- 
istence at  the  time  of  the  adjudication  in  bankruptcy  and  upon 
which  a  judgment  is  thereafter  obtained.  Dawson  v.  Harts- 
Jield,  884. 
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2.  In  such  case,  the  discharge  can  be  pleaded  upon  a  motion  for 
leare  to  issue  execution,  whatever  length  of  time  may  have 
elapsed  since  it  was  granted.    Ibid. 

3.  A  discharge  in  bankruptcy  is  a  final  discharge  from  all  pre- 
ceding debts,  then  provable.     Withers  v.  Stinson,  841. 

4.  Where  the  plaintiff  recovered  judgment  (which  was  duly  dock- 
eted) against  defendant  in  1871  upon  a  debt  contracted  before 
I860  and  execution  thereon  was  returned  unsatisfied,  the  defen- 
dant's real  estate  being  assigned  to  him  as  a  homestead  ;  and 
thereafter  the  defendant  obtained  a  discharge  in  bankruptcy, 
his  homestead  having  been  also  assigned  by  his  assignee,  the 
plaintiff  not  proving  his  judgment  debt  against  the  defeodant's 
estate  in  bankruptcy ;  It  vmb  hel-d,  that  the  bankruptcy  of  de- 
fendant discharged  the  judgment,  and  that  it  was  error  in  the 
Court  below  to  grant  the  plaintiff  leave  to  re-issue  execution. 
Ihid. 

5.  A  sale  by  an  assignee  in  bankruptcy  of  land  held  in  trust  by 
the  bankrupt  to  secure  debts  due  himself,  passes  to  the  pur- 
chaser the  debts  secured  as  well  as  the  legU  estate  in  the  land, 
and  entitles  him  to  possession  until  the  debts  are  paid .  Oreen 
V.  Oreen,  848. 

6.  The  defendant,  who  had  been  adjudged  a  bankrupt  but  not  dis^ 
charged,  said  to  the  plaintiff,  to  whom  he  was  indebted  before 
his  bankruptcy  :  "  Your  debt  I  will  pay  if  I  live  ;"  and  again,— 
'*  Count  the  interest  on  the  note  and  add  the  principal,  and 
send  it  to  me  at  Raleigh,  and  I  will  make  a  draw  and  send  you 
the  money  for  the  note  /'  Held,  that  the  jury  were  justified  in 
finding  thereupon  a  new  and  unconditional  assumption  of  the 
old  debt,  entitling  the  plaintiff  to  recover,  notwithstanding  the 
bankruptcy.    Fraley  v,  Kelly,  348. 

See  Action  to  recover  Land  5. 

BANK  OF  NEW  HANOVER— See  Advancements  1,  2 ;  Contract  18. 

BASTARDY : 

On  the  trial  of  an  issue  of  bastardy,  the  Court  below  charged  the 
jury  that  ''  the  written  examination  of  the  woman  was  pre- 
sumptive evidence  that  the  defendant  was  the  father  of  the 
child,  and  that  it  devolved  on  him  by  a  preponderance  of  evi- 
dence to  show  that  he  was  not ;  and  that  if  taking  all  the 
evidence  into  consideration,  both  sides  were  evenly  balanced, 
the  State  was  entitled  to  a  verdict ;"  Held,  not  to  be  error. 
State  V.  Rogers,  609. 
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BOND --See  Contrwct  2,  4,  9B ;  Injuncliioii  1. 

BOUNDARY: 

1.  A  call  in  a  grant  for  a  line  **  beginning  at  the  mouth  of  a  gut, 
supposed  to  be  J's  bounda,  running  along  his  supposed  line 
eouth  800  poles  in  the  pocosin  ta  or  near  the  head  of  Speller's 
ereek  ^c.**  indicateir  that  there  W89  no  established  and  known 
line,  and' the  course  and  distance  being  certain  in  themselves 
must  gOTern.    MizeU  v.  SimmtmSy  182. 

2.  In  such  case  the  call  being  f^m  an  established  corner  ''south 
800  poles  in  the  pocosin  to  or  near  the  head  of  Speller^s  creek,'^ 
the  course  and  distance  must  prevaU,  without  being  controlled 
by  the  words  **to  or  near  the  head  of  Speller's  creek."    Ibid. 

8.  In  such  case,  to  repel  the  allegation  that  there  was  a  mistake 
in  the  mathematical  call  bj  course  and  distance  or  that  there 
was  any  intention  to  make  the  head  of  the  creek  the  terminus 
of  the  line  irrespective  of  coarse  and  distance,  it  is  competent 
to  consider  all  the  calls  of  the  grant  and  also  the  diagram  made 
at  the  time  of  the  entry  and  survey  and  referred  to  in  the 
grant.    Ibid. 

4.  In  such  case,  it  was  unnecessary  as  a  matter  of  fact  to  ascer- 
tain where  was  the  head  of  Speller's  creek,  because  as  a  matter 
of  law  the  terminus  of  the  line  was  at  the  end  of  the  course  and 
distance  called  for.    Ibid, 

£.    The  Courts  will  construe  ''  east"  to  mean  "  west,**  in  the  call 
for  a  line  in  a  grant,  when  the  mistake  is  obvious  and  fully 
corrected  by  the  calls  and  an  annexed  plat.    Ibid, 
See  Action  to  recover  Land  8 ;  Deed. 

BURDEN  OF  PROOF— See  Contract  8, 

BUSINESS  ENTRIES— See  Evidence  16. 

CHEROKEE  NATION— See  Registration  of  deed. 

CHIEF  OP  POLICE,  ELECTION  OF— See  Towns  and  Cities. 

CLAIM  AND  DELIVERY— See  Practice  51 . 

CLERK— See  Sidaries  and  Fees. 


Digitized  by  LjOOQI^ 


mmBL  679 

OLEMK  AND  MASTER-See  Official  Bf nd  %. 

•COLOR  OE  TULE^-See  DMd  9;  Mortgage  5;  Stotute  of  limitations  6. 

<;0MMBNT8  OF  OOUNSEL-See  Practice  60. 

•COMMERCIAL  USAGE— See  Contract  13, 15. 

'COMMISSIONS— Bee  Executors  and  Administrators  ^15,  19;  Official 
Bond  5. 

COMMISSIONER  TO  SELL  LAND— See  Practice  85,  57. 

COMPLAINT— Sea  Counter-claim;  Plaading  1,  3,  4,  5,  G,  7;  Roads 4. 

<X)MPXJLSION— See  Duress. 

CONFEDERATE  MONEY: 

Payments  on  a  note  in  confederate  money  are  to  be  credited  at  the 
nomini^  yalue  of  the  currency  paid,  regardless  of  the  fact  that 
such  payments  were  not  endorsed  on  the  note  at  the  time.— 
Norment  v.  Breton,  368. 
Bee  Executors  and  Administrators  9^  10,  11 ;  Guardian  and 
Ward  5,  6. 

CONFESSIONS— See  Homicide. 

•CONFIRM ATION-T-See  Practice  25,  26,  2a 

CONSENT— See  Practice  58. 

CONSIDERATION:— See  Contract  2,  8;   Pleading  6;  Practice  48; 
Trusts  4 

OONTINUANCEr—See  Practice  L 

<X)NTR ACT : 

1.  Where  several  persons  undertook,  in  the  sum  of  one  hundred 
dollars  each  that  if  a  certain  mercantile  firm  should  furnish  J.  L. 
P.,  as  agent  for  said  firm,  with  goods  for  sale  on  commission  or 
otherwise,"  in  default  of  his  fairly  settling  and  accounting  with 
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said  firm,  they  would  pay  the  amounts  for  which  they  were- 
respectively  bound ;  HM, 

(1)  That  the  obligation  was  to  guaranty  the  eontraet  of  J.  L.  P. 
and  was  therefore  absolute  and  unconditional ;  and  that  the 
makers  of  the  paper  were  not  entitled  to  notice  from  the  firm 
of  the  deliyery  of  the  goods,  nor  of  the  failure  of  J.  L.  P.  to 
pay  for  the  same  accompanied  with  a  demand  on  the  guaran- 
tors. 

(2)  That  the  obligation  was  not  restricted  to  accountability  for 
the  first  lot  of  goods  deliTered,  but  was  intended  to  secure  the 
firm  from  loss  in  their  successive  dealings  with  J.  L.  P.,  and 
provide  them  a  continuing  indemnity.  Straus  <&  Co,  v.  BMrdi' 
ley,  59. 

Semble,  that  the  obligation  bound  the  makers  only  for  the  acts 
of  J.  L.  P.  as  agent,  and  not  for  absolute  purchases  made  by 
him.    Ibid, 

2.  In  an  action  on  a  note,  with  or  without  seal,  a  recovery  c&n^ 
not  be  defeated  or  the  sum  due  be  lessened  by  showing  a  par- 
tial failure  of  consideration.    Evam  v.  WiUiamsan,  86. 

3.  Where  a  party  not  himself  bound  by  a  contract,  because  of 
non-compliance  with  certain  statutory  requirements,  seeks 
by  action  to  enforce  it  against  another  who  is  bound,  or  doe& 
not  rely  on  the  statute,  the  latter  can  not  defend  himself  by 
setting  up  the  voidability  of  the  other  party^s  contract  against 
his  own  legal  obligation  ;  Hence,  where  a  guardian  sold  tim- 
ber on  the  land  of  his  ward  without  an  order  of  Court  as  re- 
quired in  Bat.  Rev.  ch.  58  §  33,  and  took  a  note  for  the  purchase 
money,  the  maker  of  such  note  can  not  when  sued  on  the 
same  by  the  guardian  and  ward,  (the  latter  thereby  ratifying 
the  contract,)  set  up  the  failure  of  the  guardian,  to  observe  the- 
statutory  mandate.    Ibid. 

4.  Where  the  seal  to  a  bond  is  defaced  by  the  obligee,  the  bond- 
is  made  void  ;  if  the  defacement  be  by  a  stranger,  it  has  no 
snch  efifect.    Ibid. 

5.  Where,  on  the  trial  of  an  action  for  damages  for  breach  of 
contract,  it  appeared  that  the  defendant,  a  judgment  creditor 
of  the  plaintiff,  had  agreed  with  him  that  the  judgment  debt- 
should  be  liquidated  by  the  plaintiff's  grinding  a  quantity  of 
corn  to  be  furnished  by  defendant,  sufiScient  to  pay  off  the- 
debt,  at  eight  cents  per  bushel  of  meal  delivered  to  defendant, 
the  plaintiff  agreeing  to  grind  ail  com  delivered  to  him  under 
the  contract  at  that  price  ;  and  that  thereafter  the  defendant 
after  delivering  a  portion  of  the  com  had  declined  to  deliver 
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more  and  had  collected  the  balance  of  the  debt  out  of  the 
plaintiff  under  execution  ;  It  vxu  hM, 

(1)  That  it  was  not  error  for  the  Court  below  to  refuse  to  submit 
an  issue  to  the  jury, — "  Was  getting  the  payment  of  the  judg- 
ment the  defendant's  sole  inducement  for  making  the  alleged 
contract  ?* 

(2)  That  it  was  not  errror  to  refuse  to  instruct  the  jury  <*that 
the  profits  which  plaintiff  would  have  made  if  the  contract  had 
been  fully  carried  out,  are  not  the  proper  measure  of  dam- 
ages; that  plaintiff  is  only  entitled  to  actual  damages,  and 
having  offered  no  proof  of  any  such,  is  entitled  to  only  nomi- 
nal damages." 

(3)  Nor  was  it  error  to  refuse  to  instruct  the  jury  *<  that  the  con- 
tract was  nudum  pactum,  or  at  least  that  it  was  so,  if  eight 
cents  per  bushel  was  a  fair  price  for  grinding."  Oldham  v. 
Kerchner,  106. 

6.  In  such  case,  upon  an  issue  as  to  whether  or  not  the  causes  of 
action  alleged  in  the  complaint  were  compromised  and  settled 
between  the  parties  upon  sufficient  consideration,  it  was  not 
error  for  the  Court  to  charge  <*  that  the  jury  must  say  wheth- 
er plaintiff  agreed  with  defendant's  attorney  to  surrender  his 
right  of  action  for  the  alleged  breach  of  contract,  and  if  he 
did  so  a^ree  in  consideration  of  receiving  the  forbearance  on 
the  execution,  as  testified  to,  then  this  was  a  sufficient  consid- 
eration binding  on  plaintiff,  and  the  jury  must  fiud  the  issue 
in  the  affirmative ;  that  a  contract  is  the  assent  of  two  minds 
to  the  same  thing  in  the  same  sense,  and  the  jury  must  con- 
sider all  the  testimony  on  this  point  aud  say  whether  the 
plaintiff  did  so  agree ;  that  the  plaintiff  was  not  barred  from 
recovering  in  this  action  by  reason  of  his  agreement  in  regard 
to  any  matter  other  than  the  cause  of  action  sued  on,  and  if  in 
the  conversation  with  said  attorney,  the  plaintiff  did  not  un- 
derstand him  as  referring  to  the  cause  of  action  sued  on,  that 

.  they  must  find  the  issue  in  the  negative."    Ibid. 

7.  In  such  case,  the  true  measure  of  damages  is  the  difference  be- 
tween the  cost  of  grinding  and  the  contract  price ;  that  the 
charge  of  the  Court  below  to  that  effect  is  not  erroneous  for 
failing  also  to  charge  *'  that  the  actual  loss  sustained  by  de^^ 
fendant's  breach  of  contract  was  the  true  measure  of  damages, 
and  if  the  plaintiff  after  defendant's  refusal  to  deliver  com» 
did  receive  from  others  employment  for  such  part  of  his  ma- 
chinery as  would  have  been  occupied  in  performing  his  con- 
tract with  defendant,  or  by  reasonable  effort  might  have 
received  such  employment,  the  profit  that  was  or  might  have 
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bMVL  thus  iimkIq  vfomk  )m  deducted  two/on  the  yvafi^  be  would 
have  made  had  del«nda»t^p«rlovB»ed  l^contraol,  in  order  to 
asoertain  the  actual  damage,."  there  being  no  eyidencp  to 
which  anch adoctdne  waa aj^cabl»»    Jbi4» 

8.  Where  in  an  action  for  damages  farhireanh  of  contract,  the 

plaintiff  proves  a  contract,  its  breach  and  tli^  losactf  certain 
profit  resulting  from  the  breach*  the  burdoi  is  on  the  defen- 
dant to  proTo  anything  in  diminution  of  damages..   Ibid, 

9.  In  this  Court  in  a  case  on  appeal  tke  position  of  the  iH[>pellee  is 
strictly  def^isive  ;  the  judgment  below  is  assumed  to  be  right 
unless  some  specified  MTor  is  shown ;  Therefore,  in  this  action 
the  plaintiff  is  not  required  to  show  from  the  case  made  out 
on  appeal,  that  his  claim  was  supported  by  evidence  that  his 
mill  had  not  been  so  employed  as  to  diminish  his  damages. 
Ibid. 

10.  A  vendee  who  takes  a  warranty  and  gives  notice  that  he  buys 
to  sell  again  in  another  market,  may  include  in  his  damages 
both  the  losses  he  actually  sustains  by  reason  of  a  breach  of 
the  warranty,  and  also  the  profits  he  would  have  made  upon 
resale,  had  the  article  been  what  it  was  represented  to  be. 
Lewis  V.  Bountres^  122. 

11.  In  an  action  for  breach  of  warranty,  where  it  appeared  that 
the  plaintiff  purchased  o^rtiiin  rotfn  from  the  defendants  at 
Wilson,  N*  C,  to  be  sold  by  tibiem  in  some  o4her  market  than 
Wilson,  of  which  defendcmU  hfki  n&tiee,  and  tiie  rosin  failed  to 
oome  within  the  description  warranted  ;  Itw»hM, 

(1).  That  the  contract  of  defendants  was  to  deliver  the  rosin 
at  any  usual  market  to  be  named  by  the  purchaser,  the  pur« 
chaser  taking  on  himself  the  risk,  trouble  and  expense  of 
transportation. 

(2)  Iliat  the  knowledge  of  the  vendor  of  the  purpose  which 
the  vendee  had  in  view  in  making  the  purchase,  was  an  essen- 
tial element  in  estimating  the  damages  likely  to  be  sustained 
by  a  breach  of  warranty. 

(S)  That  in  such  case  the  only  just  measure  of  damages  is  the 
difference  between  what  the  rosin  would  have  sold  for  in  a 
reasonable  time  after  its  purchase  in  the  market  which  the 
plaintiff  had  by  the  circumstances  of  the  contract  a  right  to 
select,  and  did  select  (New  York),  if  it  had  been  what  it  was 
warranted  to  be,  and  the  sum  it  did  actually  sell  for  or  coald 
have  been  sold  for  in  that  market,  being  what  it  was.    Ibid. 

12.  In  such  case,  the  plaintiff  is  not  entitled  to  interest  upon  the 
amount  recovered  for  breach  of  warranty.    Ibid, 
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13..  Oo  tbe  trial  briow,  it  w^pteted  tluKk.  the  i^alntiff  advanced 
money  to  one  M  for  the  purchase  of  rostn,  with  the  under- 
standing that  M  waa  to  draw  a  draft  upon  the  rosin  to  pa;  for 
the  advancement ;  M  shipped  the  rosin  to  defendants  in  New 
York  and  drew  upon  them  in  favor  of  plaintiff,  sending  a  bill 
of  lading  to  defendants  with  a  letter  '*  that  he  had  drawn  on 
them  at  30  days  for  $2^47.98  in  favor  of  the  cashier  of  plaintiff 
huok,  please  protect;"  defendants  protested  the  draft  for  non- 
acceptance  and  thereupon  plaintiff  telegraphed  them  ''we 
hold  registered  mortgage  on  rosin  shipped  you  by  M  and  must 
follow  it  if  draft  is  not  accepted ; "  at  the  time  of  shipment 
there  was  a  balance  due  defendants  from  M  on  account  of  mu- 
tual dealings  theretofore  of  more  than  the  value  of  the  rosin ; 
defendants  had  no  notice  of  agreement  between  M  and  plain- 
tiff that  the  proceeds  of  rosin  should^  be  applied  to  the  pay- 
ment of  the  draft ;  defendants  sold  the  rosin  and  applied  the 
proceeds  due  them  from  M  ;  Held, 

<1)  That  the  telegram  from  plaintiff  to  defendants  was  evi- 
dence that  the  plaintiff  did  not  claim  that  its  agreement  with 
M  constituted  an  equitable  assignment. 

(2)  That  an  agreement  to  pay  a  debt  out  of  a  particular  fund 
is  not  an  equitable  assignment  of  the  fund ;  and  the  agree- 
ment between  M  and  plaintiff  did  not  vest  in  the  plaintiff  any 
title,  legal  or  equitable,  to  the  rosin  when  purchased. 

(3)  That  it  was  properly  submitted  to  the  jury  as  to  whether 
or  not  the  draft  and  letter  constituted  an  instrucOan  to  defen- 
dants, by  commercial  usage,  to  appropriate  the  proceeds  of 
the  rosin  to  the  payment  of  the  draft ;  and  the  jury  having 
found  in  the  negative,  the  plaintiff  can  not  recover. 

(4)  That  it  was  not  error  to  submit  to  the  jury,  an  issue,  that 
even  if  such  instruction  was  given,  did  the  long  continued 
dealings  between  M  and  defendants,  leaving  a  balance  due 
them,  warrant  the  defendants  by  the  commercial  usage  in 
New  York  in  refusing  to  accept  the  draft  and  applying  the 
proceeds  of  the  rosin  to  their  own  balance.  Bank  cf  New  Han- 
over V  WtUiaiM,  129. 

14  In  such  case  the  defendants,  not  being  parties  or  privies  to  the 
agreement  between  M  and  plaintiff,  were  left  free  to  enforce 
their  factor's  lien  against  the  proceeds  of  the  rosin  consigned 
to  them  by  M,  without  liability  to  plaintiff.    Ibid. 

15.  Coiui»,  in  administering  commercial  law,  have  the  power  and 
it  is  proper  to  submit  to  a  jury  as  a  question  of  fact,  as  well 
what  is  the  meaning  of  commercial  terms,  as  what  was  the 
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established  commercial  usage  in  respect  of  a  certain  course  of 
dealing.    Ibid. 

16.  On  the  trial  below,  it  appeared  that  B  and  W,  partners,  exe- 
cuted a  certain  note  in  bank,  with  one  P  as  security,  which  at 
maturity  was  replaced  by  another  note  executed  by  the  same- 
parties  ;  that  the  latter  after  it  became  past  due  was  surren- 
dered to  one  y  in  exchange  for  certain  drafts  drawn  by  him 
upon  W  and  payable  to  P,  which  drafts  were  made  for  the  pur- 
pose of  renewing  the  rwie,  (B  being  then  sick)  ;  that  these  drafts^ 
were  afterwards  taken  up  by  the  plaintiff  who  executed  his 
own  note  to  the  bank ;  Held,  that  the  indebtedness  of  B  upon 
the  original  notes  was  not  extinguished  by  the  drafts  of  V  ; 
but  y  in  his  relation  to  the  others  was  their  surety  and  held 
their  note  for  his  own  indemnity  until  relieved  by  the  execu* 
lion  of  plaintiff's,  note.    Dobson  v.  Chambers,  142. 

17.  Where  a  substituted  security  is  given  at  the  instance  and  for 
the  benefit  of  a  debtor,  the  liability  of  the  debtor  is  not  de-> 
stroyed,  but  is  transferred  to  him  who  gives  such  security. 
iWi. 

18.  The  provisions  oT  the  *' act  concerning  Inspector  of  lumber  in 
Wilmington"  (Priv.  Acts  1874-5,  ch.  156)  are  for  the  benefit  of 
the  vendor  ;  and  a  sale  of  timber  upon  an  inspection  and  mea- 
surement not  in  accordance  with  the  act,  the  vendor  making 
no  objection  thereto,  is  binding  upon  him.  McNeill  v.  Chad^ 
bourrif  149. 

(Observations  by  Smith,  C.  J.,  upon  the  necessity  of  a  "state- 
ment of  the  case"  in  a  record  sent  up  to  this  Court  on  appeal. >- 
Ibid. 

19.  The  defeadants  directed  the  agents  of  the  plaintiffs  to  order 
certain  cotton  bagging  to  Charlotte,  with  the  understanding 
that  the  defendants  should  accept  and  pay  for  the  same  if  it 
suited  them  in  quality  and  price.  The  bagging  was  attached 
in  transitu  at  Portsmouth,  ya.,  by  R  &  Co.  to  satisfy  a  claim 
held  by  them  against  the  agent  of  the  plain  tiff  h.  Defendants 
intervened,  by  leave  of  Court,  in  the  attachment  proceeding, 
and  claimed  the  property  as  theirs.  The  controversy  with  R 
&  Co.  was  finally  settled  by  their  paying  to  defendants  a  cer- 

m  for  their  interest  in  the  property ;  Held,  that  the 
transaction  amounted  to  a  conversion  by  defendants  of  the 
plaintiff's  goods  entitling  the  latter  to  a  recovery.  Sever  v. 
McLaughlin,  153. 

Held  further,  that  the  Court  should  have  so  instructed  the  jury 
instead  of  leaving  it  to  them  to  decide  the  matter  by  the  testi*- 
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monj  of  one  of  the  defendants  as  to  what  he  meant  by  his 
conduct  in  representing  the  firm.    Ibid. 

20.  A  judgment  suffered  by  one  of  several  joint  obligors  on  a  sealed 
instrument  for  the  payment  of  money  maturing  before  the 
adoption  of  the  C .  C.  P.  Title  lY.  being  a  proceeding  in  invitumy 
is  not  such  an  acknowledgment  by  the  judgment  debtor  of  a 
mUingness  to  pay,  notwithstanding  the  statutory  presumption 
of  payment,  as  will  bmd  his  co-obligors.  Lane  t.  Bichardr- 
son,  159. 

'21,  Where  the  plaintiff  sues  upon  a  special  contract  involving  the 
performance  of  reciprocal  acts  between  himself  and  the  defen- 
dant, he  must  aver  and  show  a  readiness  and  willingness  to 
perform  on  his  part.  Where  the  contract  has  been  abandoned 
on  both  sides  the  innocent  losing  party  will  be  driven  to  a 
quantum  meruit  or  some  other  form  of  action  founded  upon*  a 
disaffirmance  of  the  special  agreement.    Jones  v.  MicU,  164, 

:22.  Where  the  defendants'  intestate  endorsed  to  the  plaintiff  for 
value,  a  bond  which  had  been  executed  to  him  by  one  member 
of  a  firm  in  the  name  of  the  firm ;  It  was  held,  in  an  action  on 
the  bond  against  the  administrators  of  the  endorser,  that  they 
were  estopped  from  setting  up  any  infirmities  in  the  bond. 
Henderson  v.  Lemly,  169. 

23.  A  parol  agreement  between  A  and  B,  that  A  will  buy  B's  land 
at  execution  sale  and  that  B  may  subsequently  have  the  land 
at  the  price  bid  with  interest,  is  void  under  the  statute  of  frauds, 
in  the  absence  of  any  equitable  element  in  B's  favor.  McKee 
V.  Vail,  194. 

^4.  In  such  case  B  can  not  complain  that  A  acted  as  deputy  sheriff 
,  in  the  appointment  of  appraisers  of  his  land  before  the  sale, 
there  being  no  allegation  of  fraud.    Ibid. 

25.  The  rule  that  equity  will  not  compel  a  specific  performance  of 
a  contract  not  founded  on  a  valuable  consideration,  is  confined 
to  executory  contracts  or  promises  which  rest  in  fieri,  Hodges 
V.  Spicer,  223. 

:26.  In  an  action  on  a  note  for  a  certain  sum  solvable  in  cot' on  at  a 
certain  price  per  pound,  the  plaintiff  is  entitled  to  recover  as 
damages  for  the  non-delivery  of  Vw  cotton,  tlie  ranrket  value 
of  the  quantity  of  cotton  deliverable  under  the  cdutract  at  the 
time  the  same  ought  to  have  been  delivered.  Whitselt  v.  Fore- 
hand,, 230. 

:27.  On  the  trial  below,  it  appeared  that  plaintiff's  intestate,  a  post- 
master, in  June,  1861,  had  in  his  hands  a  certain  sum  of  money 
belonging  to  the  United  States  and  paid  it  to  the  defendant  to 
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whom  the  United  States  Govenunent  was  indebted  for  services 
as  mali  carrier,  in  part  discharge  of  the  debt ;  after  the  war 
the  defendant  collected  from  the  United  States  payment  in. 
full  for  all  his  services  up  to  June,  1861,  and  the  plaintiff's  in- 
testate was  jeompelled  to  account  for  and  pay  to  the  United 
States  the  amount  paid  by  him  tojdefendant ;  Held,  that  plain- 
tiff was  entitled  to  recover.  Bdhnaen  v.  Clemmons,  556. 
See  Action  to  recover  kmd  3 ;  Bankruptcy  6 ;  Deed  2 ;  Evidence 
6 ;  Guaranty ;  Interest  1,  2 ;  Landlord  and  Tenant  1 ;  Note  1. 

CONTRIBUTION— See  Executors  8. 

CONVERSION— See  Contract  ID. 

CORPORATIONS— See  Supplemental  Proceeding. 

COSTS: 

Where,  in  an  action  to  recover  damages  resulting  from  cutting  a 
ditch,  the  title  to  the  land  came  in  controversy  and  on  moticm 
of  plaintiff  a  survey  was  ordered  and  made,  and  on  the  trial 
the  surveyors  were  summoned  as  witnesses  for  plaintiff  but 
were  not  introduced  by  him  or  tendered  to  defendant,  nor  was 
the  plat  put  in  evidence,  but  the  defendant  examined  them  and 
introduced  the  plat ;  It  was  held,  the  plaintiff  having  obtained 
a  verdict,  that  the  costs  of  the  survey  and  the  witness  fees  of 
the  surveyors  should  be  taxed  against  the  defendan^  Porter 
V.  Durham^  596. 

COUNTERCLAIM  : 

1.  The  assignee  of  a  note  past  due  takes  it  subject  to  all  counter- 
claims in  favor  of  the  maker  and  against  the  payee  accruing 
before  notice  of  the  assignment.     Whedbee  v.  Reddick,  521. 

2.  Where  a  legatee  borrows  from  executors  the  money  of  their 
testator  and  ^ives  his  note  for  its  repayment,  he  may  set  up  as 
a  counter-claim  against  such  note,  the  amount  due  him  from 
the  estate  of  the  deceased,  and  is  entitled  to  an  accouut  to  as- 
certain that  amount.    Jbid, 

3.  Under  C.  C.  P.  §  105,  a  plaintiff  may  not  only  reply  to  a  counter- 

claim, but  n-ay  allege  **  new  matter  '*  which  has  no  connection 
with  the  matter  alleged  in  the  complaint  or  the  new  matter 
alleged  in  the  count ar-claim,  the  only  requirement  being  that 
it  shall  not  be  incomiatent  with  the  complaint.  Boyiit  v. 
Vaughan,  528. 
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4.  The  plaintiff  brought  suit  befora  ft  Justtee  for  (105,  due  by  ao^ 
count ;  the  defendant  pleaded  a  counter-claim  for  9200,  due 
by  note  for  part  of  the  purchase  money  for  a  tract  of  land ; 
judgment  was  rendered  for  defendant  from  which  plaintifT 
appealed ;  in  the  Superior  Court  plaintiff  was  permitted  to 
reply  to  the  oounter-claim,  alleging  an  indebtedness  of  defen- 
dant of  ^833,  upon  a  parol  contract  to  pay  plaintiff  so  much 
per  acre  for  what  the  land  should  fall  short  of  its  estimated 
quantity  ;  and  plaintiff  obtained  judgment  for  $200;  having 
remitted  the  excess  of  his  claim  abovd  that  amount;  Heldf  not 
to  be  error.    Jbid, 

See  Executors  and  Administratoiis,  22. 

COUNTIES  AND  COUNTY  COMMISSIONERS: 

1.  Where  the  county  of  Dare  was  formed  out  of  parts  of  Curri- 
tuck and  other  counties,  and  the  act  of  assembly  creating  the 
county  provided  that  the  portion  of  its  citizens  taken  from 
Currituck  county  should  not  be  released  fjrom  their  portion  of 
the  outstanding  debt  of  Currituck;  B  toas  held,  that  a  judg> 
ment  obtained  against  the  county  of  Dare  for  such  propor- 
tionate share  should  be  paid  by  assessment  upon  tJiat  portion 
of  the  territory  of  Dare  taken  from  Currituck,  Com'rs  of  Cur- 
rituck V.  Com'rs  of  Dare,  566. 

2.  In  the  absence  of  legislative  provision,  neither  the  county  of 
Dare  nor  that  portion  taken  from  Currituck  would  be  liable 
for  any  portion  of  such  debt.    Ibid. 

See  Roads  1,  2. 

COUNTY  TREASURER— See  Parties  3;  Pleading  3. 

COURSE  AND  DISTANCE -See  Boundary. 

COVENANTS— See  Landlord  and  Tenant  8. 

CREDITOR— See  Supplemental  Proceeding. 

CREDITOR'S  BILL— See  Jurisdiction  1. 

CREDITOR'S  LIEN— See  Executors  7. 

DAMAGES— See  Contract  5,  7,  10,  11,  26;  Injunction  8;  Practice  16,. 
17,61;  Roads  5. 
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DEBT  OF  COUNTY— See  Oountiee. 
DECLARATIONS— See  Evidence  8,  10, 11,  12, 14,  15. 

DEED. 

1.  The  rule,  that  the  recital  in  a  deed,  that  the  purchase  money 
for  the  land  conveyed  has  been  received,  is  conclusive  and  can 
not  be  contradicted  by  parol  evidence,  has  no  application  to 
cases  of  fraud.    Powell  v.  H^iinstaU^  206. 

2.  Where  plaintiff  and  defendant  compromised  certain  disputed 
matters  for  a  definite  sum  to  be  paid  by  plaintiff  in  land  at  a 
fixed  price  per  acre  ;  and  plaintiff's  brother  and  the  defendant 
fixed  up  the  papers,  including  the  deed,  in  plaintiff's  absence, 
who  signed  the  deed  when  presented  to  him,  the  receipt  of  the 
purchase  money  being  therein  acknowledged ;  and  afterwards 
plaintiff  ascertained  that  his  brother  and  defendant  had  fraudu- 
lently included  in  the  deed  land  worth  fifty  dollars  more 
than  the  compromised  debt ;  R  wis  held,  that  plaintiff  was 
entitled  to  recover  of  the  defendant  the  amount  overpaid.  Ibid. 

8.  A  call  in  a  deed  for  a  line  ''  beginning  at  the  north  comer  of 
R's  store,"  where  the  store  stands  squarely  east  and  west  and 
has  two  north  corners,  is  a  latent  ambiguity  to  be  explained 
hj  parol  testimony.    Latmrenoe  v.  Eyman,  209. 

4.  Where  A  executed  deeds  of  gift  to  B  and  C,  his  two  sons,  and 
the  deed  to  B  was  lost  before  registration,  and  afterwards  by 
arrangement  C  conveyed  his  land  to  B,  and  A  executed  a  deed 
to  C  for  the  land  orignally  conveyed  to  B  and  in  substitution 
for  the  first  deed,  reserving  to  himself  a  life  estate  th^jrein ; 

It  was  held,  that  if  the  original  deeds  to  B  and  C  were  valid  as  to 
creditors  when  made,  no  subsequent  exchange  between  them 
would  affect  the  rights  cf  creditors ;  and  further,  that  the 
deed  to  C  relates  back  to  the  date  of  the  deed  to  B  which  was 
lost,  notwithstanding  the  reservation  therein  of  a  life  estate 
by  A.    Hodges  v.  Spicer,  228. 

5.  In  such  case,  upon  an  issue  as  to  the  validity  of  the  deeds 
against  creditors,  the  inquiry  as  to  whether  or  not  the  grantor 
reserved  property  sufficient  and  available  for  the  satisfaction 
of  his  debts,  should  be  confined  to  the  date  of  the  original 
deeds.    Ibid, 

6.  In  such  case,  creditors  of  A  can  not  complain  of  the  reserva- 
Uon  of  a  life  estate  by  him  in  the  second  deed.    Ibid, 

7.  A  reservation  in  a  deed  that  the  grantor  '*  is  to  retain  posses- 
sion of  the  above  described  lands  during  his  natural  life  or  so 
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long  as  he  may  desire  it  for  his  own  use  and  benefit "  confers  a 

life  estate  on  the  grantor.    Ibid. 
S.    Where  the  grantees  under  a  deed  of  gift  were  present  at  a  sale 

of  the  land  under  execution  against  the  grantor  and  made  no 

claim  to  the  land :  It  teas  held,  that  they  are  not  thereby  es- 

stopped  from  asserting  their  title,    /bid. 
^.    A  deed  conveying  land  and  describing  it  as  *'  one  tract  of  land 

lying  and  being  in  the  county  aforesaid,  adjoining  the  lands 

of  A  and  B,  containing  twenty  acres  more  or  less,"  does  not 

constitute  color  of  title,  and  possession  under  it  is  not  adverse. 

Such  description  is  insufficient  and  cannot  be  aided  by  parol 

proof.    Dickens  v.  Barnes,  490. 
See  Boundary;    Evidence;    Husband  and  wife,  11;    Judge's 

Charge  3,  8  ;  Practice  7 ;  Regl8tration;2  ;  Trusts. 

1>EMURRER~See  Executors  and  Administrators  14 ;  Official  Bond  1 ; 
Pleading  3,  5  ;  Practice  84. 

DESCRIPTION  OF  LAND~See  Boundary  ;  Deed. 

a)EVISE~See  Executors  and  Administrttoi  s,  2,  ?,  6,  7,  2D,  21. 

DISABILITY-^See  Adverse  Possession  1 ;  Statute  of  Limitations  6. 
DISCRETIONARY  POWER-See  Piactice  18,  19. 

DIS^NTING  OPINIONS— See  Bank  v.  Williams,  129,  Reade,  J. 
Boyette  v.  Vaughan,  628,  Smith,  C.J.  and  Byhum,  J.  Dawson 
V.  ffartsfleld,  834,  Faircloth,  J.  Haywood  v.  Haywoody  42, 
Bynum  and  Rodmaj^,  J.J.  Jones  v.  Mial,  164,  Smith,  C.  J. 
'  Mizell  V.  Simmons,  182,  Smith,  C.  J.  Oldham  v.  Kerchner,  106, 
Smith,  C.  J.    Straus  v.  Beardsley,  59,  Rodman,  J. 

DISTRIBUTIVE  SHARES—See  Trusts  2. 

DIVORCE  AND  ALIMONY : 

Under  Bat.  Rev.,  ch.  87,  §  10,  a  wife  is  entitled  to  alimony  pen- 
dente  We  when  she  is  a  party  to  an  action  for  divorce :  There- 
fore where  the  husband  plaintiff  alleged  adultery,  and  the 
wife  defendant  denied  the  same  and  asked  for  a  divorce  a 
mensa  et  thoro  alleging  cruel  and  inhuman  treatment,  and  the 
44 
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Conrt  below  granted  an  order  for  alimony  pendente  lite;  Hel^ 
not  to  be  error.     Wthbfr  v.  Wehber^  r>72. 

DUE  DILIGENCE— See  Gaaranty  2.  :\ 

DURESS : 

Duress  can  not  be  predicated  of  co  npulsion  to  discharge  a  legal 
duty.    State  v.  DavU.  6'  '3 

See  Guardian  and  Ward  6. 

t 

ELECTION— See  Landlord  and  Tenant  6;  Le^jacy  1,  2. 

ELECTION  OF  MUNICIPAL  OFFICER-See  Town  and  Cities. 

ENDORSER— See  Contract  22. 

EQUITABLE  ASSIGNMENT— See  Contract  18. 

EQUITY  OF  REDEMPTION— See  Mortgage  5. 

ERRONEOUS  JUDGMENT— See  Practice  9. 

ESTOPPEL— See  Contract  22;  Deed  8;  Landlord  and  Tenant_2;  Mort- 
gage 8. 
EVIDENCE: 

1.  Where  there  was  a  conflict  of  testimony  between  two  witnJ^B- 
and  it  appeared  that  one  (an  old  person)  had  had  an  attac?  of 
paralysis;  Held,  that  evidence  of  an  expert  that  "  paralysis  in 
old  persons  has  a  tendency  to  impair  the  mind  "  was  admissi  - 
ble.    Lord  v.  Beard,  5.  * 

2.  Wliere  there  was  a  conflii  t  of  evidence  as  to  whether  a  certain 
deed  had  l>een  executed  to  the  defendant  by  B,  a  witness  for 
plaintiff,  and  a  letter  from  one  of  the  defendant's  witnesses- 
was  introduced  as  contradictory  of  her  testimony  that  such 
deed  had  been  executed;  Held,  to  be  error  for  the  Court  to 
charge  **  that  it  was  for  the  jury  to  say  whether  the  letter  was 
inconsistent  with  any  idea  that  B  had  made  any  deed  for  the- 
premises  to  the  defendant."  The  only  effect  the  letter  could 
have  would  be  to  weaken  or  discredit  the  testimony  of  the- 
witness;  it  was  not  admissible  as  evidence  that  B  had  nok 
made  a  deed  to  defendant.    Ibid, 
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3.  Testimony  which  merely  raiaes  a  oonjeoture  or  suspicion  of 
a  controverted  fact  should  not  be  submitted  to  the  considera- 
tion of  a  jury.    March  v.  Verble,  19. 

4.  Where  plaintiff  sues  defendant's  intestate  for  the  value  of  & 
bull  alleged  to  have  been  sold  by  the  former  to  the  latter  in  a 
certain  year,  it  is  competent  l»r  the  plaintiff  to  prove  by  his 
own  oath  the  value  of  the  bull,  and  that  he  had  owned  but  one 
such  animal  since  the  war.  This  is  not  evidence  of  a  transac-^ 
tion  or  commuuication  with  a  person  dec  ased,  but  of  a  sub- 
stantive and  independent  fact.    Ibid. 

5.  On  an  appeal  to  the  Superior  Court  from  a  Justice's  judgment, 
parol  evidence  is  admissible  to  explain  the  intent  and  mean- 
ing of  an  entry  on  the  Justice's  docket.  Evam  v.  WiViamson^ 
86. 

6.  To  charge  one  with  a  liability,  positive  and  direct  evidence  of 
a  previous  request  is  not  always  attainable  anddsnot  required; 
Therefore^  where  it  appeared  that  the  plaintifi'  had  purchased 
certain  stock  from  B  and  W,  partners,  and  it  was  in  evidence 
that  B  had  said  on  the  day  of  sale  that  **  he  and  W  owed  a  largo 
debt  in  bank  and  had  a  chance  to  make  a  larg^  payment  in^ 
stock;*'  tbat  the  plaintiff  and  B  and  W  were  seen  together  in* 
conversation  and  B  afterwards  said  that  '*  be  had  got  $8000  for 
his  stock;*'  that  afterwards,  B  being  then  deceased,  the  plain- 
tiff took  up  the  note  of  B  and  W  by  executing  to  the  bank  hi& 
own  note,  to  which  W  was  a  surety;  It  was  held,  in  an  action 
against  B's  administrator,  that  there  was  Hufficient  evidence  ta 
warrant  thi' Juiy  in  finding  that  the  plaintiff  was  requested  by 
B  and  W  to  take  up  their  note.    Dobson  v  ChamberSy  143. 

7.  Where  the  land  in  dispute  was  conveyed  in  trust  for  use,  a& 
the  site  of  a  church,  **80  that  the  congregation  of  said  church 
may  at  all  times  enjoy  the  privilege  of  divine  worship  therein 
&c  ;**  It  was  held,  that  a  member  of  the  congregation  was  not 
such  a  party  in  interest  in  an  action  affecting  the  title  to  the 
land  as  to  be  debarred,  under  C.  C.  P.  §  343,  from  testifying  to 
the  decl'trations  of  a  deceased  person.  Lawrence  v.  Hyman, 
2U9. 

8.  In  such  case,  the  declarations  of  the  grantor  in  said  deed  of 
trust  as  to  the  true  corner,  are  not  admissible  in  evidence  on 
behalf  of  the  plaintiff  (trustee  in  said  deed)  the  defendant  not 
claiming  through  him,  and  net  being  present  when  the  decla- 
rations were  made.     Ibid, 

9.  Nor,  in  such  case,  is  the  plaintiff  trustee  a  competent  witness' 
(under  C.  C.  P.  §  843)  to  prove  a  communication  made  to  him. 
by  a  person  at  the  time  of  trial  deceased.    Ibid. 
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10.  In  an  action  involving  the  validity  of  a  deed  of  trust,  where 
the  trustor  is  dead  and  his  estate  insolvent,  the  son  of  the 
trustor  is  a  competent  witness  as  to  his  declarations  concern- 
ing the  trust;  the  disqualification  of  the  son  under  C.  C.  P.  § 
343  is  removed  by  the  insolvency  of  his  father*s  estate.  Oidney 
V.  Logan,  214. 

11.  The  declarations  of  a  trustor  at  the  time  of  making  the  deed 
and  just  i^rior  thereto  and  ia  contemplation  thereof,  are  ad- 
missible in  evidence;  and  also  his  declarations  after  the  deed 
and  while  the  property  was  in  his  possession  are  admissible  to 
prove  and  qualify  the  fact  and  purpose  of  such  possession. 

12.  The  declarations  of  a  grantor,  made  at  a  time  subsequent  to 
the  execution  of  the  deed,  are  not  evidence  against  the  grantee. 
Bodges  v.  Spicer,  223. 

IS.  Upon  the  trial  of  an  issue  as  to  whether  an  administrator  had 
certain  notes  and  accounts  against  the  estate  of  his  intestate  at 
the  time  he  rendered  his  account,  and  whether  the  fund  in 
his  hands  was  applied  to  their  payment ;  Edd,  that  the  testi- 
mony of  a  witness  that  *'he  had  seen  the  no<es  and  accounts 
due  the  administrator  but  they  are  not  on  file,"  was  not  admis- 
sible, the  notes  and  accounts  not  being  produced  and  there 
being  no  evidence  of  their  loss  or  destruction  or  that  search 
had  been  made  for  them.     Williams  v.  Wooten,  414. 

14.  The  declarations  of  a  mortgagor  after  the  execution  of  the  deed 
are  not  admissible  to  prove  an  alleged  fraud  between  him  and 
the  mortgagee,  in  an  action  wherein  the  mortgagee  is  plaintiff 
and  a  third  party  is  defendant  (involving  the  rights  of  the 
plaintiff  under  the  deed}.    Burhank  v.  Wiley,  501. 

15.  Such  declarations  are  only  evidence  against  the  mortgagor  him- 
self in  a  proceeding  between  him  and  such  third  party.    Ibid. 

16.  Business  entries  of  deceased  persons,  (as  the  tield-notes  of  a 
surveyor),  made  in  the  line  of  their  duty,  are  only  admissible 
in  evidence  when  they  are  shown  to  be  original  and  cotent' 
poraneous  with  the  facts  they  ret  ord ;  and  thase  requisites 
must  be  established  by  evidence  other  than  what  may  be  de- 
rived from  the  entries  themselves.    Ray  v.  Castle,  580. 

17.  The  former  statements  of  a  ^  illness,  made  without  the  sanc- 
tion of  an  oath,  and  coinciding  with  those  made  on  the  standi 
may  be  admitted  in  evidence,  if  he  is  impeached,  to  sustain  the 
personal  credibility  of  the  witnets,  but  not  for  the  purpose  of 
confirming  his  statement  as  to  the /ac/5  sworn  to  by  him  on  the 
trial ;  A  fortiori  such  testimony  is  not  admissible  to  confirm 
the  statement  of  another  witness  testifying  to  the  same  effect. 
StaU  v.  Parish,  610, 
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18.  Where  ft  certain  state  of  things  is  once  proved  to  exist,  the  law 
presumes  its  continuance  until  a  change  is  shown ;  Therefore, 
where  a  witness,  called  to  impeach  the  character  of  another 
witness,  offers  to  speak  as  to  the  general  character  of  the  wit- 
ness attacked  as  it  existed  some  two  or  three  years  before  the 
trial,  such  evidence  is  not  too  remote,  and  its  rejection  is  error. 
State  y.  Lanier^  622. 

19.  It  is  a  general  rule,  applicable  alike  to  criminal  and  civil  causes, 
that  exception  to  evidence  must  be  taken  in  apt  time  on  the 
trial,  or  its  admission  is  not  assignable  for  error.  State  v^ 
BaUard,  627. 

20.  This  rule,  however,  is  subject  to  tn  exception  (at  least  in  crimi-^ 
nal  causes;  where  the  evidence  is  made  incompetent  by  statute^ 
In  such  cases  it  is  the  duty  of  the  Judge,  on  his  own  motion,  to 
disallow  the  evidence.    Ibid, 

21.  The  question  as  to  whether  or  not  an  infant  witness  has  suffi- 
cient mental  capacity  and  sense  of  moral  obligation  to  testify 
in  a  cause,  is  one  of  fact  to  be  determined  by  the  Court,  and 
cannot  be  reviewed  on  appeal.     State  v.  Edwards^  648. 

See  Action  to  recover  land  1,  2,  8  ;  Bastardy ;  Contract  8,  18 ; 
Guardian  and  ward  2  ;  Husband  and  wife  1.  2  ;  Judge^s  Charge 
4 ;  Practice  24,  48  ;  Trial  1 ;  Witness. 

EXCEPTIONS— See  Evidence  19 ;  Practice  47,  49,  50. 

EXECUTORS  AND  ADMINISTRATORS : 

1.  Where,  in  pursuance  of  a  decree,  upon  final  settlement  of  a 
testator's  estate  and  more  than  two  years  after  his  death,  an 
executor  paid  legacies  to  parties  entitled  without  notice  of  any 
outstanding  debt  of  his  testator  and  took  good  and  sufficient 
refunding  bonds  from  the  legatees ;  It  was  Tield^  in  an  action 
upon  a  guardian  bond  to  which  the  testator  was  surety,  that 
the  executor  was  not  liable.    Badger  v,  Daniel,  872. 

Eeld  furtJuTf  that  the  acceptance  of  a  legacy,  in  such  case,  does 
not  operate  to  discharge^  the  testator's  estate  from  a  liability 
incurred  by  bis  suretyship  on  the  bond  of  the  guardian  of  such 
legatee,  to  the  extent  of  sums  received  by  the  guardian  as 
guardian;  but  the  value  of  the  legacy  so  received  and  such 
other  sums  as  may  be  made  out  of  other  legatees  must  be  ap- 
plied to  its  discharge,  before  subjecting  lands  in  possession  of 
devisees  of  the  estate.    Idid. 

Eeld  further,  1st— That  the  act  (Rev.  Code,  ch.  46  §  24)  in  refer- 
ence to  refunding  bonds  is  intended  only  for  the  benefit  of 
creditors.    2nd— Where  the  aggregate  penalties  of  such  bonds 
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are  sufficient  in  the  discretion  of  the  executor  te  meet  debts 
probably  outstanding,  it  aeems,  that  he  has  fulfilled  the  re- 
quirement of  the  statute.  8rd— *Where  the  distribution  of  a 
decedent^s  estate  is  decreed  in  a  proper  proceeding  for  that 
purpose,  the  Court  should  fix  the  amount  of  penalties  of  such 
bonds.    Zdid, 

:2.  Where  a  legatee  (and  devisee)  executed  a  refunding  bond  upon 
receipt  of  his  legacy,  and  sold  and  conveyed  land  devised  to 
him  within  two  years  after  the  testator's  death ;  BM,  (1)  That 
his  surety  was  liable  primarily  (to  the  extent  of  the  terms  of 
«uch  bond)  as  between  him  and  the  purchaser  of  the  land,  for 
>aa  outstanding  debt  of  the  testator,  whether  evidenced  by 
judgment  or  not.  (2)  Such  purchaser  holds  the  land  as  the 
^devisee  did ;  and,  therefore,  the  conveyance  to  him  is  void  and 
the  land  liable  as  assets  for  the  payment  of  the  debt ;  and  if  he 
or  the  devisee  sell,  after  the  two  years,  his  vendee  (without 
notice  of  the  debt  and  for  a  valuable  consideration)  acquires 
an  unencumbered  estate,  but  the  same  liability  attaches  to  the 
price  paid  him,  as  did  to  the  land.    (Bat.  Rev.  ch.  45  §  156.) 

S,  Each  devisee  or  heir  is  liable  for  the  debt  of  his  devisor  or  an- 
cestor in  proportion  to  the  respective  values  of  the  land ;  and 
Xhe  whole  debt  to  an  amount  not  exceeding  the  value  of  the 
'devise  to  one,  may  be  made  out  of  hira,  he  being  entitled  to 
^contribution  from  the  others,  which  may  be  decreed  in  an  ac- 
tion where  they  are  all  parties.    jTl^id, 

A,  And  each  devisee,  heir,  &c.,  is  a  surety  (to  the  extent  of  what 
he  receives)  for  the  other  sharers  in  the  estate,  to  the  creditors 
thereof.    Ibid. 

.  5.  An  executor  is  not  chargeable  with  the  value  of  slaves  destroyed 
as  property  by  emancipation  while  in  his  possession ;  nor  is  a 
legatee,  to  whom  they  were  delivered  and  retained.    Ibid, 

46.  The  liability  of  a  devisee  for  the  payment  of  the  devisor's  debt 
is  contingent  upon  the  insufficiency  d!f  the  personal  estate ;  and 
it  was  held,  in  an  action  to  subject  the  devised  land  and  before 
such  insufficiency  was  ascertained,  that  the  plea  of  the  statute 
of  limitations  was  no  defence.    Ibid. 

H.  One  Joyner  by  his  will  devised  a  certain  lot  of  land  to  M.  D. 
and  upon  her  death  the  lot  was  sold  in  1863  by  order  of  Court, 
and  the  purchaser  failing  to  pay,  it  was  re-sold  in  1871  and 
bought  by  defendant's  intestate,  who  executed  two  notes  with 
defendant  H  as  surety  for  the  purchase  money  and  the  sale  was 
confirmed  ;  the  notes  were  delivered  to  O  at  receiver  of  the 


Digitized  by  VjOOQIC 


IHDSX.  695 


estate  of  J.  J.  D.  and  W.  A.  D.  Jr.,  heirs  of  M.  D.  ;  in  1876,  G 
by  order  of  Court  transferred  the  notes  to  the  survivor  J.  J.  P. , 
who  was  also  administrator  of  W.  A.  D.  Jr.  and  he  endorsed 
them  to  the  plaintiff  for  value.  In  1871  one  B  and  wife  and 
others  brought  suit  against  Joyner  as  surety  on  the  guardian 
bond  of  one  Daniel,  all  the  devisees  of  Joyner  being  at  different 
times  made  parties ;  in  1877,  the  Court  below  adjudged  that 
the  proceeds  of  the  sale  of  land  devised  to  M.  D.  was  real  estate 
in  the  hands  of  J.  J.  D.  and  he  took  no  part  as  administrator 
of  W.  A.  D.  Jr.,  and  that  it  was  assets  liable  to  the  claim  of 
B  and  wife  and  others,  who  recovered  a  large  judgment ;  the 
plaintiff  had  no  notice  of  the  existence  of  this  action  when  he 
purchased  the  notes ;  Held, 

(1)  That  the  defendant's  intestate  acquired  by  his  purchase  a 
right  to  have  the  land  conveyed  on  payment  of  the  purchase 
money.     Wmfield  v.  Burton,  888. 

(2)  That  J.  J.  D.,  as  representing  the  devisee  M.  D.,  is  liable  to 
a  personal  judgment  against  him  for  the  value  of  the  land,  in 
favor  of  any  creditor  of  Joyner  who  can  not  get  payment  out 
•of  personal  assets.    Ihfd, 

<8)  That  the  quasi  lien  of  a  creditor  of  an  estate  on  the  land  of 
the  decedent  is  destroyed  by  a  sale  after  two  years,  leaving 
him  only  a  personal  claim  on  the  heir,  and  the  notes  given  for 
the  purchase  money  are  not  subject  to  the  qwisi  Hen  that  the 
Jand  was. 

<4)  That  J*  J.  D.  was  not  a  trustee  for  the  creditors  of  Joyner, 
and  the  notes  in  his  hands  could  not  have  been  seized,  and 
much  less  in  the  hands  of  his  assignee,  whether  he  bought  with 
notice  of  the  creditor's  claims  or  not,  and  therefore  that  the 
plaintiff  is  entitled  to  recover.    Ibid, 

9.  It  is  not  negligence  in  an  administrator  to  sell  slaves  for  divis- 
ion in  March,  1861,  UDder  an  order  of  Court  in  an  ex  parte  pro- 
ceeding instituted  to  that  end  by  the  administrator  and  dis- 
tributees.   Jfurr  V.  Brovoer,  408. 

^.  Where,  after  such  a  sale,  the  guardian  of  the  distributees,  who 
were  infants,  commenced  a  suit  against  the  administrator  for 
the  funds  arisiug  therefrom,  and  in  April,  1868,  obtained  a 
judgment,  the  administrator  was  justified  in  collecting  the 
purchase  money  in  confederate  currency,  such  being  the  only 
circulating  medium ;  and  the  receipt  of  the  guardian  for  the 
same  after  its  payment  into  Court,  is  a  complete  discharge  of 
the  administrator.    Ibid. 

10.    Where,  in  the  settlement  of  an  estate,  the  administrator  die- 
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bursed  a  much  larger  sum  during  the  war  in  confederate  cor- 
rency  than  he  received  during  that  time,  (nearly  the  whole 
amount  of  receipts  being  before  and  since  the  war,)  and  na 
explanation  is  given  as  to  why  or  how  he  had  in  his  handv 
$1000  in  confederate  currency  in  1874,  which  he  advanced 
plaintiff  as  part  of  his  distributive  share  ;  It  was  hdd,  that  m 
the  settlement  of  his  account  the  administrator  should  only 
be  credited  with  the  actual  value  o(  ^h«%  confederate  currencjr 
so  advanced.    Williams  y,  Williams  411. 

11.  Held  further,  that  in  such  settlement  tha  plaintiff  (distributee> 
should  be  charged  only  with  the  value  of  such  confederate  cur- 
rency in  good  money  as  of  the  date  of  said  advancement.  iMdL 

12,  Asa  legal  proposition,  it  is  not  the  duty  of  an  administrator 
here  to  take  out  letters  of  administration  in  another  State  m 
all  cases  where  a  debt  there,  may  be  due  the  intestate  ;  bat 
his  duties,  as  those  of  all  other  trustees,  must  be  determined 
by  the  exigencies  of  each  case  ;  and  where  no  attempt  of  any 
kind  was  made  to  collect  a  bond  on  a  solvent  non-residefii 
living  io  an  adjoining  county  in  Virginia  about  a  day's  jour- 
ney, by  private  conveyance,  from  the  residence  of  the  admin— 
istrator,  and  where  no  excuse  except  the  non>residence  of  tbo 
debtor  is  given  for  such  delinquency  by  the  administrator,  he 
is  guilty  of  such  negligence  as  will  render  him  liable  for  the- 
uncoHected  portion  of  the  debt.     Williams  v.  Williams,  417. 

18.  Where,  upon  the  petition  of  an  administrator,  the  land  of  hi» 
intestate  is  sold  for  assets  by  a  commissioner  appointed  by  the 
Court,  and  the  administrator  purchases  for  his  own  use  and 
benefit,  the  heirs  and  other  persons  interested  in  the  disposi-- 
tion  of  the  realty  have  their  election  to  treat  the  sale  as  a  nul- 
lity, or  to  hold  the  administrator  responsible  for  the  actual 
value  of  the  land.    Franeberger  Lewis,  426. 

14.  Under  Bat.  Rev.  ch.  45,  §  71,  only  the  interest  of  a  decease<f 
debtor  in  land  possessed  by  him,  or  which  he  may  have  con- 
veyed for  the  purpose  of  defrauding  creditors,  is  subject  to- 
sale  by  an  administrator  for  assets ; 
Therefore,  where  the  plaintiff  instituted  proceedings  ii»the  Pro-  • 
bate  Court,  alleging  that  he  had  obtained  and  docketed  & 
judgment  against  defendant's  intestate  during  his  life-time; 
and  that  thereafter  the  intestate  had  sold  certain  real  estate  to 
the  other  defendants  for  value,  and  asked  that  a  reference  be 
had  to  ascertain  the  value  of  the  lands  so  sold,  that  he  recover 
of  the  defendants  an  amount  in  proportion  to  the  value  of  the 
respactive  tracts,  and  on  their  failure-  tO' pay/ that,  the  admin:- 
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istrator  proceed  to  sell,  &c. ;  It  was  held,  that  a  demurrer  ta 
the  complaint  was  properly  sustained.    Heck  v.  W'illiams,  487. 

15.  A  testator,  who  in  his  life  time  had  made  unequal  ady ancements 
to  his  children,  by  his  will  bequeathed  certain  amounts  to 
them,  with  a  view  to  equality,  payable  in  cash  or  property  at 
the  election  of  the  executor,  without  stating  when  they  should 
be  paid  ;  the  remainder  of  his  estate  was  given  to  his  wife  for 
life,  and  at  her  death  the  residue  was  to  be  divided  into  as 
many  shares  as  he  might  have  children  then  living ;  at  the 
time  of  his  death  the  testator  liad  sufiBcient  personal  property 
including  slaves  to  pay  his  debts  and  legacies,  but  the  solvent 
credits  and  monies  belonging  to  the  estate  were  exhausted  in 
payment  of  debts  and  expenses,  except  certain  shares  of  bank 
stock  bequeathed  to  the  executor  (a  child  and  legatee)  but 
charged  with  the  payment  of  $710  into  the  residuary  fund ; 
the  slaves  at  his  death  were  worth  much  more  than  the  amount 
of  the  legacies  ;  after  his  death  the  slaves  and  other  personal 
property  remained  in  the  i>ossession  ot  the  widow  with  the  ap- 
proval of  the  legatees^  until  the  slaves  were  emancipated  ;  the 
executor  (now  deceased)  offered  to  pay  the  legaty  to  one  of 
the  legatees,  which  was  declined,  and  to  another  he  paid  a 
part ;  no  effort  was  made  by  the  legatees  to 'compel  a  payment 
of  the  legacies  until  after  the  slaves  were  emancipated  ;  Held, 

(1)  That  the  legacies  are  not  a  chartre  upon  the  land  of  the 
testator  ; 

(2)  That  the  estate  of  the  executor  is  not  liable  for  legacies  : 
(8)  That  the  estate  of  the  executor  is  liable  for  $710,  with  in> 
terest  from  the  death  of  the  widow,  to  be  paid  into  the  residu- 
ary fund. 

(4)  That  the  executor  is  entitled  to  commissions,  it  being 
found  that  he  acted  in  good  faith.    Perkins  v.  Caldwell^  441. 

16.  Where  a  will  gave  certain  legacies  and  devises  to  a  widow  in 
lieu  of  dower,  which  amounted  to  less  in  value  than  her  dower;. 
It  was  held,  that  such  legacies  and  devises  were  not  assets* 
liable  for  the  debts  of  the  testator.    Smith  y.  Smithy  455. 

17.  Whete  cotton  belonging  to  an  estate  was  shipped  by  the  execu* 
tors  to  a  firm  of  commission  merchants  in  good  repute,  who 
preferred  claims  against  the  proceeds  arising  out  of  their 
transactions  with  the  testator  and  also  with  the  testator's 
widow,  and  while  the  matter  was  still  unsettled  the  firm  failed ; 
Held,  that  the  executors  are  not  liable  to  the  creditors  of  the 
estate  for  the  loss.    Ihid 

18.  But  if  while  the  demands  of  the  firm  are  being^resisted  by  the 
executors,  and  are  still  unadjusted,  the  executors  ship  othf r 
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cotton  to  the  same  firm,  whic^  is  not  then  notorionsly  insol- 
vent, and  tlie  proceeds  are  lost ;  Held,  that  their  previous 
dealings  should  have  put  the  execnsors  on  their  g^uard  and  they 
are  liable  to  the  creditors  for  the  loss..  Ibid, 
19.  For  effecting  an  arrangement  whereby  the  creditors  of  an  es- 
tate took  $49,500  worth  of  land  in  payment  of  their  claims, 
the  executors  were  allowed  two  and  one  half  per  cent  com- 
missions.   Jbid, 

HO.  Where  all  the  devisees  under  a  will,  including  the  plaintiffs 
and  one  of  the  executors,  took  the  lands  devised  to  them  and 
for  two  years  received  the  rents  and  profits,  and  the  estate 
proving  insolvent,  then  surrendered  the  same ;  Held,  that  as 
between  the  plaintiffs  and  said  executor,  the  executor  was  not 
chargeable  with  the  rents.    Ibid. 

21.  Where  a  testator  was  a  prudent  business  man  and  his  indebt- 
edness was  apparently  small  as  compared  with  his  estate,  and 
the  will  set  aside  enough  property  in  his  judgment  to  pay  his 
debts,  and  where  the  devises  were  specific  (farms)  and  already 
in  possession  of  the  devisees ;  and  when  the  value  of  testator's 
estate  was  so  greatly  impaired  by  the  effects  of  a  financial 
crisis  and  an  inability  to  collect  debts  due  the  estate,  that  it 
proved  insolvent ;  Held,  that  the  executors .  have  a  right  to 
call  upon  the  legatees  under  the  will  to  refund.    Ibid. 

22.  Where,  the  plaintiff  having  received  a  legacy  of  stock,  &c.<, 
sold  the  siune  to  defendant  H,  and  received  in  part  payment  a 
note  of  the  testator  and  sued  upon  it,  and  the  executors  an- 
swer, for  the  reasons  stated  above,  that  they  have  nothing  to 
pay  with  except  the  plaintiff 's  legacy ;  Held,  that  the  equity 
of  the  executors  to  compel  the  plaintiff  to  refUnd  the  legacy 
is  a  good  counter-claim  to  the  plaintiff's  demand.    Ibid. 

See  Counter-claim  2  ;  Evidence  18 ;  Husband  and  wife  8  ;  Ju- 
risdiction ;  Probate  Court ;  Trusts  1,  5. 

EXPERT— See  Evidence  1. 

EXPRESSION  OF  OPINION  BY  JUDGE-Sce  Practice  68. 

FACTOR'S  LIEN— See  Contract  14- 

FALSE  PRETENCE— See  Judge's  Charge  5. 

FINDING  OF  PACTS- See  Practice  23. 
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FORMER  ACQUITTAL-See  Indictment  U  2. 

FRAUD— See  Contract  28,  24  ;  Deed  1,3;  Evidence  14,  15 ;  Judgment 
1 ;  Practice  26,  43  ;  Trudts  4. 

FREE-TRADERr-See  Husband  and  Wife  7. 

O-ENERAL  CHARACTER— See  Evidence  18. 

OUARANTZ : 

1.  The  distinction  between  a  guaranty  for  the  payment  of  a  debt 
and  a  guaranty  for  the  collection  of  the  same  is  clear  and  well 
defined.  The  former  is  an  absolute  promise  to  pay  the  debt  at 
maturity  if  nat  paid  by  the  principal  debtor,  and  the  guaran- 
tee may  bring  an  action  on  default  of  payment  at  the  day 
-named  against  the  obligor.  The  latter  is  a  promise  to  pay  the 
•debt  upon  the  condition  that  the  guarantee  shall  diligently 
prosecute  the  principal  debtor  without  success.  Jones  v.  Ash- 
ford,  172. 

"2.  What  amounts  to  due  diligence  in  any  given  case  is  a  question 
of  law  for  the  Court.    Jdid. 

3.  The  diligent  and  honest  prosecution  of  a  suit  to  judgment, 
with  1^ return  of  nulla  bona  to  the  execution  issuing  thereon, 
has  always  been  regarded  as  one  of  the  extreme  tests  of  such 
diligence,  and  this  Court  adopts  it  as  such.    J'did. 

4.  An  agreement  in  writing  **  to  guaranty  the  payment "  of  a  cer- 
tain note  to  a  party  named,  ''  and  in  case  she  fail  to  recover 
the  money  on  said  note,"  to  pay  the  principal,  interest  and 
costs  thereon,  is  merely  a  guaranty  for  the  collection  of  the 
note.    Jdid, 

See  Contract  1. 

GUARDIAN  AND  WARD  : 

1.  An  order  by  a  Superior  Court  clerk  in  a  cause  pending  before 
tiim  for  the  removal  of  a  testamentary  guardian,  where  it  is 
not  alleged  or  found  as  a  fact  by  the  clerk  that  the  estate  of 
of  the  ward  has  been  wasted,  or  that  the  guardian  is  insol- 
vent, 80  that  the  ward  would  be  unable  to  recover  the  balance 
due  on  a  final  settlement,  is  improperly  made,  and  will  be  set 
aside  upon  j>roceeding8  properly  instituted  to  that  end.  San- 
derson V.  Sanderson^  869. 

2.  A  judgment  obtained  against  a  guardian  in  1871  in  favor  of  his 
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ward,  is  cojidus^'de  evidence  against  him  and  the  saretics  npon 
his  bond  of  the  amount  of  his  indebtedness  to  the  ward  at 
that  time.    Badger  v.  DanUly  872. 

3.  Where  a  guardian  sold  land  which  was  devised  to  his  ward  to 
J  for  $10,000,  and  afterwards  bought  it  back  from  J,  paying 
for  it  with  his  ward's  money;  and  the  land  was  subsequently 
sold  under  a  decree  to  re-imburse  the  ward,  and  the  ward  be- 
came  the  purchaser  at  $8,000 ;  Held,  that  the  price  bid  by  the 
ward  was  a  proper  credit  to  the  guardian  upon  the  charge 
made  against  him  for  the  original  price. 

4.  In  an  action  by  a  ward  against  the  surety  on  the  bond  of  hi» 
deceased  guardian,  it  is  no  defence  for  the  defendant  that  as- 
sets came  into  the  hands  of  the  administrator  of  the  guardian 
sufficient  to  pay  the  amount  due  the  plaintiff  which  were 
wasted  oy  him,  and  that  he  and  the  sureties  on  his  adminis- 
tration bond  are  insolvent.    Humphrey  v.  Humphrey,  396. 

5.  The  conversion  by  a  guardian  into  confederate  currency  of  the 
bank  bills  and  solvent  notes  of  his  ward,  which  came  into  hi» 
hands  before  the  war,  requires  explanation,  without  which  it 
will  be  deemed  to  import  negligence.  Sudderth  v.  McCombs, 
398. 

6.  The  pressure  of  public  opinion  unaccompanied  by  peril  of 
life,*  limb,  or  great  bodily  harm,  is  not  snch  duress  as  will  ex- 
cuse the  conversion  by  a  guardian  of  his  wa^'s  estate  into- 
depreciated  currency  or  securities.    Jdid, 

See  Executors  and  Administrators  1,  9  ;  Practice  6,  6. 

HEIR—See  Executors  and  Administrators  8,  4,  7,  13  ;  Husband  and 
Wife  12  ;  Vendor  2. 

HOMES TE AD— See  Action  to  recover  land  5. 

HOMICIDE; 

Where,  upon  a  trial  for  homicide,  the  only  evidence  relied  upon 
by  the  State  to  connect  the  prisoner  with  the  offence,  is  his 
own  confessions,  and  those  confessions  tend  to  disclose  a  case 
of  mutual  combat  upon  sudden  provocation  between  the  pris- 
oner and  the  deceased  ;  It  was  held,  to  be  error  to  exclude 
that  view  of  the  case  from  the  jury,  however  much  it  may 
conflict  with  opposite  theories  arising  froni  other  portions  of 
the  evidence.    State  v.  Jones ^  630. 


Digitized  by  VjOOQIC 


INDEX.  701 


HUSBAND  AND  WIFE: 

1.  In  the  absence  of  proof  to  the  contrary,  the  roles  of  the  com- 
mon law  relatiTe  to  marriage  are  presumed  to  obtain  in  all 
christian  countries,  and  especially  in  the  States  of  the  Ameri- 
can Union.    Jones  v.  Bqddick,  290. 

2.  By  the  law  of  North  Carolina,  which  is  in  conformity  to  the 
common  law,  reputation,  cohabitation,  and  the  declarations 
and  conduct  of  the  parties  are  competent  eyidence  of  marriage 
in  questions  of  inheritance.    Ibid. 

S.  A  wife  is  entitled  to  the  possession  and  control  of  her  separate 
estate,  to  manage  the  same  and  receive  the  income  arising 
therefrom,  free  from  the  control  or  interference  of  her  hus- 
band.   Manning  v.  Mannmg,^  298. 

4.  In  an  action  by  a  wife  against  her  husband  to  recover  the  pos- 
session of  her  lands  of  all  which  he  had  taken  possession  and 
control  and  was  cultivating  solely  for  his  own  use,  and  dam* 
ages  for  withholding  the  same ;  B  was  held,  that  the  action 
would  lie  and  that  the  plaintiff  was  entitled  to  the  relief  de- 
manded.   Jdid. 

5.  But  in  such  case,  the  husband's  marital  right  of  occupancy  can 
not  be  impaired;  his  right  of  ingress  and  egress  to  the  dwelling 
and  spciety  of  his  wife  continues;  and  a  writ  of  possession  fol- 
lowing a  judgment  must  be  so  framed  as  to  put  the  wife  in 
possession  without  putting  the  husband  out.    Ibid, 

6.  A  action  can  not  be  maintained  by  a  husband  against  his  wife 
and  her  agent,  for  an  account  of  the  dealings  of  the  agent  in 
the  management  of  the  wife's  separate  estate.  Manning  v. 
Manning,  300. 

7.  A  wife  (whether  a  free-trader  or  not)  is  entitled  under  the  con- 
stitution (Art.  X,  §  6,  and  Bat.  Rev.  ch.  69,  §  29)  to  recover  and 
hold  to  her  own  use,  her  separate  property  and  also  the  in- 
come derived  from  it;  and  agents  appointed  by  her.  whether 
before  or  after  marriage,  must  account  with  and  pay  to  her, 
what  thpy  have  received  either  before  or  after  her  marriage. 
Ibid. 

S.  Where  a  father  insures  his  life  for  the  benefit  of  his  children, 
one  of  whom  (a  daughter)  marries  and  dies  without  i^sue,  tl  • 
husband  of  the  deceased  daughter  is  entitled,  as  her  adminis- 
trator, to  her  share  of  the  money  arising  from  the  policy  of  in- 
surance upon  the  death  of  the  father      dmigland  v.  Smith  3^)3. 

^  Where  husband  and  wife  join  in  «  in  >rtgage  of  lands  consisting 
in  part  of  the  wife's  separA  e   s  a:e  to  Si^oure  fhe  hu^bind's  in- 
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dividual  debts,  a  judgment  creditor  of  the  husband  in  no  way 
connected  with  the  mortgages  is  not  entitled  to  an  order  of 
Court  directing  a  sale  of  the  wife*s  land  in  the  first  instance,  to 
satisfy  the  mortgage  creditor,  thereby  exonerating  the  bus- 
band*s  land  and  leaving  it  opei^  for  the  satisfacticm  of  outside 
debts.    Shinn  v.  Smith,  310. 

10.  Where  a  marriage  took  place  prior  to  the  adoption  of  the  con- 
sticution  of  1868,  and  in  1871  tiie  wife  acquired  certain  personal 
proper <:}r,  it  vested  in  her  as  her  separate  estate,  free  from 
*'  the  debts,  obligationn  or  engagements  of  her  husband. ** 
Holliday  v.  McMillan,  815, 

11.  Where  a  married  womaa  purchased  certain  real  estate  taking 
title  to  herself,  and  borrowed  money  with  which  to  pAy  the 
purchase  money,  and  to  d«^fray  necessary  family  expenses  and 
for  carrying  on  her  farming  operations  on  other  lands,  and  to- 
secure  the  sum  borrowed  executed  with  her  husband  a  deed  of 
trust  on  certain  land  of  her  sepai^.e  estate ;  It  waa  held,  that 
such  deed  of  trust  was  valid.    Jeffrees  v.  Oreen,  880. 

12.  The  rentsof  a  wife's  land  (prior  to  the  adoption  of  the  consti- 
tution of  1868)  accruing  in  the  life-time  of  the  wife,  or  of  the 
husband  surviving  her  and  having  an  estate  by  the  curtesy  for 
life,  belong  to  the  husband  and  not  to  the  heir  of  the  wife ;  he 
is  entitled  to  the  land  at  the  death  of  the  husband  ; 

Therefore,  where  land  was  sold  by  a  clerk  and  master  in  1853  un- 
der a  decree  for  partition  among  tenants  in  common,  the  hus- 
band and  wife  being  entitled  to  a  share  in  right  of  the  wife  ; 
and  the  wife  died  in  January,  1868,  and  the  husband  in  Decem- 
ber, 1873,  without  having  received  said  share;  It  was  fields  in 
an  action  by  the  heir  of  the  wife  upon  the  bond  of  said  clerk, 
that  he  was  entitled  to  recover  his  share  of  the  principal 
money  realized  by  said  sale,  wiih  interest  from  the  death  of 
the  husband— the  proceeds  of  sale  standing  as  and  for  the  land, 
and  I  he  iuterest  thereon  as  and  for  the  rent.  Matthews  v.  Cope- 
land,  493. 
See  Witness  2. 

INDITMENT: 

1  A  verdict  of  acquittal  on  an  indictment  for  a  misdemeanor 
procured  by  the  trick  or  fraud  of  the  defendant  is  a  nullity, 
and  the  defendant  can  be  again  put  on  trial  for  the  same 
offence  State  v.  Swepsoii,  632. 
2.  The  defendant  was  indicted  for  cheating  the  Stat",  and  a  mo.> 
tion  was  made  in  the  Court  below  by  defendant^-*  cotmsel  (he 
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not  being  present  and  the  Solicitor  for  the  State  not  being 
ready  for  trial)  upon  an  allegation  that  the  matter  had  been 
compromised,  that  a  verdict  of  ''  not  guilty  "  should  be  enter- 
ed ;  His  Honor  thereupon  directed  a  jury  to  be  impannelled 
and  a  verdict  of  ''  not  guilty  '  to  be  entered  and  refused  to 
permit  an  appeal  to  this  Ck>urt,  and  also  refused  to  permit  a 
statement  of  the  facts  to  be  made  part  of  the  record  ;  there- 
after His  Honor  went  out  of  office.  Upon  a  motion  in  this 
Court  that  a  mandamus  issue  to  the  Court  below  to  cause  in- 
quiry to  be  made  into  the  truth  of  the  alleged  facts,  and  if 
true,  to  cause  the  defendant  to  be  again  put  on  trial ;  It  y>a» 
held,  that  this  Court  has  no  jurisdiction  in  the  premises  ;  the 
remedy  is  in  the  Court  below  where  the  defendant  can  be 
again  put  on  trial  and  the  truth  of  the  facts  alleged  by  the 
State  inquired  into  upon  a  plea  of  former  acquittal.    Ibjd, 

3.  An  indictment  for  a  nuisance  by  profanely  swearing  in  a  pub- 
lic place  should  set  forth  : 

(1)  That  the  offence  was  committed  "in  the  presence  and  hear- 
ing  of  divers  persons  then  and  there  assembled,"  and  the 
general  conclusion  '*  ad  communem  nocumentum  "  is  not  suffi- 
cient. 

(2)  That  "  the  acts  were  so  repeated  in  public  as  to  have  be- 
come an  annoyance  and  inconvenience  to  the  public." 

(3)  The  profane  words  alleged  to  have  been  used,  so  that  tho 
Court  may  decide  as  to  their  quality.    State  v,  Barham^  646. 

4.  An  omission  of  any  of  these  specifications  is  a  fatal  defect  in 
the  indictment,  for  which  judgment  will  be  arrested.    Ibid, 

5.  It  is  no  ground  for  an  arrest  of  judgment  that  an  indictment 
charging    only  a  common  law    offence,    concludes    **  contra 

formam  statuti,^^  and  '*  against  the  peace  and  dignity  of  the 
State."  The  conclusion  against  the  statute  may  be  rejected  as 
surplusage.    State  v,  BrysoUy  651. 

6.  An  indictment  for  disposing  of  mortgaged  proper- y  under  the 
act  of  lS73-'74,  ch.  81,  is  fatally  defective,  if  it  fails  to  set  forth 
the  manner  of  disposition,  and  the  name  of  the  person  receiv- 
ing  it  in  case  of  a  transfer  of  possession.     Staie  v.  Pjckens,  652. 

7.  An  indictment  for  larceny  which  describes  the  property  stolen 
as'*  one  pound  of  meat,''  &c.,  is  fatally  defective.  State  v. 
Patrick,  655. 

8.  Where  an  indictment  for  injuring  a  cow  concluded  at  common 
law,  and  failed  to  charge  the  offence  to  have  been  committed 
"mischievously  or  from  malice  to  the  owner  ;  Held,  to  be  fa- 
tally defective.     State  v.  Hill,  656. 
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9.  An  indictment  for  injuring  live  stock  under  Bat.  Key.,  ch.  82, 
§§  94,  95,  is  defective,  if  it  omits  to  conclude  contra  formam 
stahiti,  and  to  charge  an  unlawful  intent — to  drive  the  stock 
from  the  range,  or  to  injure  the  owner.    Ibid, 

10.  Upon  the  trial  of  an  indictment  for  injury  to  live  stock,  H  was 
held  to  be  a  variance: 

Where  the  defendant  was  charged  with  injuring  a  cow,  and  the 
proof  was  that  the  animal  injured  was  an  ox  ; 

Or  where  the  property  was  laid  in  **L.  S.  and  others,"  and  the 
proof  was  that  L.  S.  was  the  exclusive  owner.    Ibid* 

11 .  In  such  case  it  is  essentially  necessary  that  there  should  be  an 
averment  describing  the  thing  injured,  and  proof  of  ownership 
thereof. 

(^VQQissTio^—Siatutory  offences.  It  is  not  always  sufficient  to 
follow.the  words  of  the  statute.  The  charge  should  be  as 
specific  as  the  proof  adduced  in  its  support  must  be.)    Ihid, 

INFANT  WITJ^ESS— See  Evidence  21. 

INJUNCTION : 

1.  An  injunction  bond  is  not  void,  under  C.  C.  P.  §  192  because  it 
specifies  no  amount  in  which  the  signers  to  it  are  bound.  N, 
C.  Oold  Co.  V.  N.  C.  Ore  Co.  48. 

2.  An  injunction  will  be  dissolved  when  the  answer  and  affidavits 
of  defendant  are  full  and  complete,  denying  the  whole  equity 
OH  plaintiff,  and  are  credible,  exhibiting  no  attempt  to  evade 
the  material  charges  in  the  complaint  and  affidavits  of  plain- 
tiff.   Perry  v,  Michaux,  94. 

3.  The  defendant  under  an  injunction  or  restraining  order  can 
only  recover  damages  upon  the  dissolution  of  the  one  or  the 
vacation  of  the  other,  by  showing  want  of  probable  cause  for 
the  plaintiff's  action,  or  malice  in  its  legal  acceptation  as  ap* 
plicable  to  such  cases.    Burnett  v.  Nieholson,  548. 

See  Practice  16,  17. 

INJURY  TO  LIVE  STOCK— See  Indictment  8,  9,  10. 

INSOLVENT  DEBTOR— See  Arrest  and  Bail  4. 
INSPECTOR~See  Contract  18. 
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INSURANCE  : 

1.  Where  a  policy  of  fire  insurance  covered  a  stock  of  *'  drugs  and 
medicines/'  and  contained  a  stipulation  that  the  policy  should 
be  avoided  *'  if  the  insured  shall  keep  gunpowder,  fire  works, 
saltpetre,  &c ;  It  was  held,  that  the  prohibition  was  not  against 
keeping  saltpetre  as  a  drug,  but  only  in  such  manner  or  quan- 
tity or  for  such  purpose  as  would  increase  the  risk.  Collins  v. 
Insurance  Co.  279. 

2.  Where  in  such  case  saltpetre  was  on  hand  as  a  part  of  the  stock 
of  drugs  at  the  time  the  policy  issued,  being  an  article  usually 
kept  in  drug  stores,  it  was  as  a  part  of  the  stock  insured,  and 
although  specially  prohibited  by  the  terms  of  the  policy,  the 
policy  was  n6t  thereby  avoided.    Ibid* 

Z.  Where,  in  an  action  to  recover  on  a  policy  of  fire  insurance,  it 
appeared  that  at  the  time  of  the  issuing  of  defendant's  policy, 
additional  insurance  upon  the  property  was  taken  out  by  the 
plaintiff  with  the  same  agent  in  another  company,  the  consent 
of  defendant  being  endorsed  upon  its  policy  ;  and  thereafter 
another  company  was  substituted  by  the  same  agent  in  place 
of  the  second  insurer  ;  and  that  such  substitution  was  known 
to  defendant,  and  that  no  complaint  was  made  against  it  either 
at  the  time  or  after  the  fire  when  defendant  was  attempting 
to  effect  an  adjustment  of  the  loss  ;  It  was  held,  that  the  fact 
that  the  substitution  was  made  by  defendant's  agent  with 
defendant's  knowledge  and  without  objection  by  defendant, 
constituted  a  waiver  of  the  stipulation  in  its  policy  that  no  ad- 
ditional insurance  should  be  placed  upon  the  property  insured, 
unless  the  consent  of  the  company  was  endorsed  upon  its 
policy.    Ibid, 

4.  Where  the  holder  of  a  policy  of  insurance  against  fire  compiles 
.   substantially  with  all  the  requirements  of  the  contract  be- 
tween himself  and  the  insurers,  immaterial  variations  will 
not  vitiate  it.     Willis  v.  Insurance  Co.  286. 

5.  Where  a  fire-policy  forbids  the  keeping  by  the  assured  of  ben- 
zine, camphine  ''or  any  explosive,"  it  is  a  question  of  fact  for 
the  jury  whether  or  not  certain  alcohol  kept  in  the  store  of  the 
policy  holder  was  an  explosive  under  the  particular  circum- 
stances of  the  case.  At  any  rate,  it  can  not  be  so  considered 
in  the  absence  of  a  finding  to  that  effect.    Ibid, 

6.  If  such  a  policy  authorize  the  keeping  of  kerosene  of  a  Ci»rtain 
quality,  it  will  rest  upon  the  insurers  in  case  of  a  loss  to  show  ; 
(1)  that  the  kerosene  was  not  of  that  quality,  and  (2)  that  the 
fire  originated  or  was  influenced  by  the  kerosene  kept.    Ibid^ 

45 
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7.  An  instruction  by  a  policy  holder  to  his  agents  not  to  interfere 
in  case  of  fire  unless  the  entire  stock  could  be  saved,  in  order 
that  no  dispute  might  occur  v\  ich  the  itisurers  as  to  the  amouot 
of  a  loss,  will  not  stand  in  tl  e  way  of  h  recovery  where  it  af- 
firmatively appears  that  no  efforts  of  the  assured  or  his  agent» 
could  have  averted  the  loss.     Hid, 

See  Husband  and  ^^i!e  8 

INTEREST  : 

1.  In  an  action  by  heirs-at-law  against  an  administrator  when  the 
final  account  of  the  administrator  showed  a  net  balance  in  his- 
hands  due  the  Ist  of  Dec.  1858 ;  Heldf  that  the  defendant  is- 
liable  for  interest  from  that  date,  it  being  more  than  two  yeara 
from  the  death  of  the  intestate  and  no  reason  appearing  why 
the  amount  should  hav«  remained  in  his  hands.  Buahee  v.^ 
SurUs,  61. 

2.  A  note,  as  follows,  '*  On  the  25fch  Dec.  1878,  I  owe  and  promise 
to  pay  G,  tDith  legal  intereftj  the  sum  of  &c.  this  21st  Oct.  1871,'* 
bears  interest  from  its  date.     Oholscn  v.  King,  162. 

S3e  Contract  12 ;  Judge's  Charge  5. 

INTERLOCUTORY  ORDER— See  Practice  40. 

IRREGULAR  JUDGMENT -See  Practice  18,  14,  27,  28,  29,  43,  44,  45, 

ISSUES— See  Contract  13;  Practice  20,  22,  28,  52,  50. 

JOINT  OBLIGORS-See  Contract  20. 

JUDGE'S  CHARGE  : 

1.  The  failure  of  a  Judge  to  recite  the  testimony  in  his  charge  to* 
the  jury  is  not  error,  where  it  was  agreed  by  the  oounsel  on 
both  sides  that  the  testimony  need  not  be  recapitulated.  Wise- 
man V.  Penland.  197. 

2.  On  the  trial  of  an  action  involving  the  validity  of  a  deed  of 
trust  only  as  to  certain  personal  property  therein  conveyed,, 
when  the  deed  included  both  real  and  personal  property  ;  Jl 
lias  held  to  be  error  to  submit  to  the  jury  an  issue  as  to  its 
validity  in  regard  to  the  real  estate,    Oidney  v.  Logan,  214. 

8.  In  such  case,  the  Court  below  should  have  excluded  from  its 
charge  to  the  jury,  all  consideration  of  any  provision  in  the 
deed  affecting  the  real  estate.    Ibid, 

^    It  is  the  duty  and  privilege  of  the  jury  to  determine  what  i9 
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the  testimony  in  a  cause  as  well  as  its  weight  and  reliability  ; 
Thertfore,  when  upon  the  disagreement  of  counsel  as  to  what 
was  testified  by  a  witness,  the  Court  stated  that  both  the 
counsel  were  wrong,  and  added  that  he  would  so  recapitulate 
the  testimony  that  **  it  would  be  moral  perjury  for  a  juror  to 
accept  the  statement  of  defendant's  counsel,"  Held,  to  be  an 
invasion  of  the  province  of  the  jury,  and  entitles  the  defen- 
dant to  a  tenire  de  novo,  State  v.  Sykes,  618. 
6,  A  charge  is  erroneous  which,  in  attempting  to  describe  the 
offence  of  obtaining  a  signature  by  false  pretences,  as  declared 
in  Bat.  Rev.  ch.  83,  §.67,  omits  to  direct  attention  to  the  fraudu- 
lent intent  of  the  defendant  as  a  necessary  ingredient  of  the 
crime.     State  v,  Austin,  624. 

6.  While,  in  the  absence  of  a  prayer  for  instructions  from  counsel, 
omission  of  the  Judge  to  charge  in  a  particular  way  is  not  as- 
signable for  error,  yet,  if  he  should  undertake  to  state  the  law, 
and  in  so  doing,  should  neglect  to  mention  an  essential  con- 
stituent of  the  offence  charged,  the  defendant  if  convicted  is 
entitled  to  a  new  trial.    I  bid, 

7.  A  failure  of  the  Judge  to  instruct  the  jury,  preparatory  to  a 
short  adjournment  pending  the  trial  of  a  capital  case,  that  they 
should  not  discuss  the  case  among  themselves  or  with  third 
parties  during  the  recess  of  the  Court,  is  not  sufficient  cause 
for  a  new  trial,  where  it  does  not  affirmatively  appear  that  an 
improper  verdict  resulted  from  such  omission,  or,  at  leasts 
that  the  jury  were  tampered  with.    Staie  v.  Edwards,  648. 

See  Contract  5,  19;  Evidence  2,  20;  Practice  53. 

JUDGMENT  : 

1.  A  judgment,  in  the  absence  of  proper  proof  of  fraud,  must  be 
presumed  to  have  been  fairly  and  regularly  taken.  Wiseman 
V.  Penland,  197. 

2.  An  agreement  to  take  part  of  a  debt  in  payment  of  the  whole 
was  nudum  pactum  before  the  act  of  1874-75,  ch.  178,  and 
where  one  pays  a  certain  sum  upon  a  contested  debt  in  com- 
promise thereof  in  case  it  shall  afterwards  be  established,  a 
finding  by  the  jury  that  it  never  existed  will  entitle  the  payor 
to  a  judgment  of  restitution  for  the  money  advanced  by  him. 
Fickey  v.  Merrimony  585. 

B.  Where  counsel  on  both  sides  agree  that  the  clerk  may  take  the 
verdict  of  a  jury,  and  afterwards  such  agreement  is  rescinded 
with  notice  to  the  clerk  but  not  to  the  presiding  Judge,  a 
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judgment  of  the  Court,  rendered  in  ignorance  of  such  rescision, 
is  not  irregular.    Ibid, 

See  Bankruptcy  1 ;  Contract  20;  Guardian  and  Ward  2;  Parties 
4;  Pleading  4;  Practice  10,  12, 13,  14,  81,  41,  48,  44,  45. 

JURISDICTION : 

1.  Where  an  action  in  the  nature  of  a  creditor's  bill  was  brought 
by  the  plaintiff  (a  creditor  of  defendant's  lestatrix)  to  the  Su- 
perior Court  at  term  time,  under  §  6,  ch.  241,  Laws  1876-7,  and 
after  the  institution  of  the  action  the  defendant  commenced  a 
special  proceeding  in  the  Probate  Court  for  the  sale  of  the  land 
of  the  testatrix  for  assets ;  It  was  heldf  that  the  Superior  Court 
had  acquired  jurisdiction  of  the  matter,  and  that  the  defend- 
ant should  be  restrained  from  further  proceedings  in  the  Pro- 
bate Court.    Haywood  v.  Edytoood,  42, 

2.  Under  Bat.  Rev.  ch.  45,  §  73,  and  Laws  1876-7,  ch.  241,  §  6, 
there  is  not  a  conflict  of  jurisdiction  between  the  Probate  and 
Superior  Courts  in  reg^d  to  the  settlement  of  estates  but  the 
jurisdiction  is  concurrent    Ibid, 

3.  When  there  are  Courts  of  equal  and  concurrent  jurisdiction, 
that  Court  possesses  the  case  in  which  jurisdiction  first  at- 
taches.   Ibid, 

4.  Prior  to  the  act  of  1876-7,  ch.  251,  a  Justice  of  the  Peace  had 
no  jurisdiction  in  cases  of  tort.    Krider  v.  Ramsay^  354. 

5.  Under  the  constitution,  art.  IV  §  12,  and  the  acts  of  1876-7,  ch. 
241  §  6,  the  Superior  Court  in  term  time  has  ori^i^inal  jurisdic- 
tion to  hear  complaints  agaiost  executors  and  administrators, 
demanding  an  account  of  their  dealings  and  a  settlement  with 
the  legatees  or  distributees.    Bratten  v.  Davidson,  423. 

6.  Where  an  administrator  fails  to  exhibit  in  Court  his  final  ac- 
count at  the  end  of  two  years  from  his  qualification,  the  dis- 
tributees may  bring  suit  upon  his  bond  to  a  regular  term  of 
the  Superior  Court,  alleging  such  failure  as  a  breach,  and 
calling  for  an  account,  without  first  seeking  the  account  in 
the  Probate  Court.    Ibid, 

7.  Courts  of  Probate  have  no  power  to  provide  for  the  payment 
of  the  debts  of  a  lunatic  contracted  prior  to  the  lunacy.  Smith 
V.  Pipkin,  669. 

8.  Where  the  existence  of  a  debt,  alleged  to  be  due  from  a  lunatic, 
is  denied,  a  Court  of  Probate  has  no  jurisdiction  to  try  the 
question  of  debt  or  no  debt.    Ibid, 

9.  Under  Acts  1876-7,  ch.  241,  g  6,  the  Superior  Courts  have  con- 
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current  juriBdiction  with  the  Courts  of  Probate  over  lunatics 
and  their  estates.    Ibid, 

See  Indictment  2  ;  Practice  86,  87  ;  Probate  Court  2,  8,  4,  5,  6  ; 
Trusts  1. 

JURY: 

A  statute  exempting  members  of  a  firisjompany  from  jury  duty 
in  general,  does  not  operate  to  discharge  them  from  service  aa 
tcUesmeti*  The  object  of  the  law  is  to  afford  them  leisure  for 
the  performance  of  their  duty  as  firemen ;  and  when  their 
presence  in  Court  demonstrates  that  their  services  are  not  re^ 
quired  in  the  line  of  their  employment,  the  reason  of  their  ex*^ 
emption  ceases.  State  v,  Willard,  660. 
See  Evidence  6 ;  Judge's  Charge  4 ;  Judgment  2 ;  Practice  14, 15,. 
22;  Trial  1. 

JUSTICE  OF  THE  PEACE— See  Jurisdiction  4  ;  Practice  86,  87* 

LANDLORD  AND  TENANT : 

1.    One,  at  the  time  under  a  disability  to  contract,  who  enters 
upon  land  by  permission  of  another  claiming  and  acknowl- 
edged to  be  the  owner,   must  return  the  possession  to  such 
owner  as  a  condition  precedent  to  denying  his  title.     WUsan 
V.  James,  849. 
'  2.    Where,  in  an  action  under  the  Landlord  and  Tenant  Act,  it 
appeared  that  the  defendant,  a  slave,  in  1863  entered  into  pos- 
session of  the  locus  in  quo  as  the  tenant  of  plaintiff,  and  in 
1865  refused  to  pay  further  rent  and  disclaimed  being  the 
plaintiff's  tenant ;  It  toas  held,  that  he  was  estopped  to  deny 
the  plaintiff's  title,  and  that  plaintiff  was  entitled  to  recover 
J  bid. 
8.    If  there  are  no  covenants  in  a  lease  against  sub-letting,  the 
lessee  may  underlease,  and  if  the  under-tenant  commits  no 
>         each  of  the  covenants  between  the  lessor  and  the  lessee 
which  would  work  a  forfeiture  of  the  lease  and  authorize  an 
entry  and  dispossession  of  him  by  the  lessor,  an  entry  upon 
the  land  demised  to  the  undertenant  and  a  dispossession  of 
him  by  the  lessor  is  a  trespass.    Krider  v.  Ramsay,  854. 
4.    Where  a  tenant  for  years,  after  sub-letting  to  a  third  party, 
and  before  the  underlease  has  expired,  surrenders  to  the  land- 
lord, the  latter  is  guilty  of  a  trespass  in  entering  upon  the  sub- 
lessee.   Ibid. 
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5.  In  cases  of  sub^Ietting  such  as  the  above,  there  is  no  pririty 
of  estate  or  contract  between  the  lessor  and  the  under-tenant; 
and  therefore,  no  action  in  substance  ex  contractu  can  be 
maintained  for  a  wrongful  entry  by  the  landlord.    Ibid. 

6.  A  mortgagor  of  land  left  in  possession  (or  his  assignee)  has  the 
right  to  appropriate  the  profits  arising  therefrom  to  his  own 
use,  or  to  lease  to  another  and  take  the  accruing  rent ;  and 
this  right  ren^ains  until  divested  by  some  positive  interference 
of  the  mortgagee  ; 

Therefore,  where  the  plaintiff  (assignee)  agreed  to  sell  said  land 
to  the  defendant  who  was  let  into  possession,  and  upon  default 
of  payment  of  the  purchase  money  the  plaintiff  elected  to 
treat  the  defendant  as  a  tenant  at  a  certain  sum  for  rent,  as 
provided  in  the  contract  of  sale  ;  and  afterwards,  the  mort- 
gagee sold  and  conveyed  the  land  under  a  power  in  the  deed 
to  pay  the  original  debt  secured  thereby  ; 
R  was  held,  in  an  action  for  the  rent,  that  defendant's  occupa- 
tion by  the  election  of  plaintiff  was  changed  from  that  of  ven- 
dee to  that  of  lessee,  and  that  the  plaintiff  was  entitled  to 
recover.    Dunn  v .  Tillery,  497. 

Held  further,  that  the  incapicity  of  plaintiff  to  make  title  to  the 
land  exonerated  defendant  from  the  payment  of  the  purchase 
money.    Ibid, 

See  Adverse  Possession  4. 

Larceny— See  indictment  7. 

LATENT  AMBIGUITY—See  Deed  3. 

LEASE— See  Landlord  and  Tenant. 

LEGACY  AND  LEGATEE  : 

1.  Where  a  testator  bequeathed  to  certain  of  his  children  a  fund 
arising  from  a  policy  of  insurance  which  belonged  to  them  all 
equally,  and  directed  that  in  the  event  the  fund  should  be 
used  in  the  payment  of  his  debts,  the  bequest  should  be  made 
good  out  of  his  land,  and  the  residue  of  the  land  divided 
among  all  his  children  equally,  thereby  putting  the  children 
not  included  in  the  bequest  to  an  election  between  their  inter- 
est in  the  insurance  money  and  their  claim  to  the  land  under 
the  will ;  It  was  held,  that  they  were  entitled  to  an  account  to 
ascertain  how  much  of  the  insurance  fund  had  been  applie<l 
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to  the  payment  of  the  debts  before  they  could  be  compelled  to 
make  their  election.  Weeks  v.  Weeks,  77. 
2.  Parties  put  to  an  election  between  land  and  another  fund,  have 
no  right  to  call  for  a  sale  of  tho  land  to  ascertain  its  value  be- 
fore  making  their  election ;  they  must  rely  upon  their  own 
judgments.    Ibid, 

See  Counterclaims;  Executors  and  Administrators  2,  15,  3U 
23 ;  Will  8. 

LEGISLATIVE  POWER— See  Statute  of  Limitations  4 

LIEN — ^See  Executors  and  Administrators  7. 

LIS  PENDENS-See  Pleading  2. 

LOST  RECORDS— See  Parties  5  ;  Pleading  7. 

LUNATIC— See  Jurisdiction  7,  8,  9. 

MALICE— See  Injunctions. 

MARRIAGE— See  Husband  and  Wife, 

MISTAKE— See  Boundary  5 ;  Practice  9,  26. 

MONEY  PAID  TO  ANOTHER^S  USE-See  Contract  27. 

MORTGAGE : 

1.  The  registration  of  a  mortgage  deed  executed  without  the  State, 
the  execution  whereof  is  not  proved  according  to  law,  (Bat. 
Kev.  ch.  85,  §  §  7,  8,)  is  ineffectual  to  pass  title  against  credi- 
tors or  subsequent  purchasers  for  value.    Todd  v.  Outlaw,  285. 

2.  Such  registration  does  not  have  the  effect  of  actual  or  con- 
structive notice  of  the  existence  of  the  mortgage  deed,  so  as  to 
affect  a  subsequent  purchaser  for  value.    Ibid, 

S,  A  mortgage  deed,  defectively  registered,  does  not  create  an 
equity  in  the  mortgagee  which  follows  a  deed  from  him  and 
attaches  itself  to  the  legal  estate  in  a  subsequent  purchaser 
from  the  mortgagor.    Ibid, 

4.  A  mortgagee  is  a  purchaser  for  value,  and  whether  the  con- 
sideration is  adequate  or  not  will  not  affect  the  legal  title  ; 
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Therefore^  where  the  plaintiffs  took  a  mortgage  from  A  to- 
secure  future  advancements,  there  being  a  prior  mortgage  to- 
B,  the  defendant's  grantor,  defectively  registered ;  R  ukm  held^ 
that  if  after  the  execution  of  plaintiff's  mortgage,  and  before- 
they  had  made  any  part  of  or  all  the  advancements  stipulated, 
they  had  been  fixed  with  notice  of  defendant's  equity,  any  ad- 
vancements subsequently  made  by  them  would  have  been  made 
at  their  peril ;  but  if  they  were  unaff'  cted  with  notice  before 
they  paid  out  their  money,  their  legal  title  must  prevail  as  a 
security  for  re-payment.    Ibid, 

5.  A  deed  by  the  mortgagor  in  possession  to  a  third  party,  with 
notice  of  the  mortgage,  conveys  only  the  equity  of  redemp- 
tion, and  does  not  pass  such  d  colorable  title  as  may  ripen  by 
possession  into  an  absolute  legal  estate.    Parker  v.  Banks,  480. 

6.  Registration  of  a  mortgage  is  notice  to  all  purchasers  from  the 
mortgagor  subsequent  to  such  registration.    Ibid, 

7.  Where  a  mortgage  is  given  to  secure  several  notes  falling  due 
at  different  times,  the  possession  of  the  mortgagor  or  his  as- 
signee is  not  to  be  deemed  hostile  to  the  mortgagee  until  the 
maturity  of  the  last  note.    Ibid, 

8.  Mere  knowledge  on  the  part  of  the  mortgagee,  that  the  mort— 
gagor  bas  conveyed  an  absolute  estate  in  the  mortgaged  pro- 
perty to  a  third  party,  does  not  estop  the  mortgagee  from 
asserting  at  any  time  his  legal  rights  against  such  third  party. 
Ibid. 

0.  While  it  is  a  general  rule  that  a  power  of  'sale  under  a  mort- 
gage deed  must  be  executed  by  the  mortgagee  in  person,  yet 
if  such  sale  be  conducted  by  the  attorney  of  the  mortgagee^ 
who  subsequently  ratifies  the  same  by  making  the  necessary 
deed  for  the  property,  the  mere  fact  that  the  sale  was  con- 
ducted by  the  attorney  in  the  absence  of  the  mortgagee  will 
not  invalidate  the  title  derived  thereby.    Ibid. 

10.  Where  a  mortgage  deed  directs  a  cash  sale  upon  default  of  the 
mortgagor  he  can  not  be  heard  to  complain  that  the  mortgagee 
sold  on  credit  and  made  title  to  the  purchaser,  as  such  sale  and 
conveyance  extinguish  the  mortgage  debt  to  the  extent  of  the 
purchaser's  bid.    Ibid. 

11.  Where  one  partner  executes  a  mortgage  on  a  stock  of  goods  to 
secure  payment  of  his  share  in  the  purchase  of  the  same,  and 
upon  a  subsequent  dissolution  of  the  firm  and  sale  of  its  effects 
by  a  receiver,  the  purchaser  acquires  title  subject  to  the  right 
of  the  mortgagee  to  his  proportionate  share  of  the  assets.  The 
mortgagor  is  also  a  creditor  of  the  firm  as  to  any  amount  ad-^ 
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vanced  by  him  after  the  date  of  the  mortgage.    Burbank  v. 
TFi%,  601. 

See  Husband  and  Wife  9 ;  Indictment  6  ;  Practice  57,  58. 

MORTGAGOR  AND  MORTGAGEE-See  Adverse  Possession  4;  Evi- 
dence 14, 15  ;  Landlord  and  Tenant  6 ;  Mortgage. 

MOTION  IN  THE  CAUSE— See  Practice  5,  8,  9,  18,  56. 

MOTION  TO  ISSUE  EXECUTION— See  Bankruptcy  2. 

f 

MOTION  TO  VACATE  JUDGMENT— See  Practice  48,  44,  45. 

NEW  PROMISE— See  Bankruptcy  6. 

NEW  TRIAL— See  Judge's  Charge  6,  7;  Practice  20,  21,  28,  55. 

NOTE: 

1.  A  note,  executed  by  a  distributee  to  the  administrator  of  an. 
estate  and  expressed  on  its  face  to  be  for  money  loaned,  but 
,  which  was  in  truth  executed  to  secure  money  advanced  in  part 
payment  of  his  distributive  share,  is  not  rendered  illegal  by 
the  fact  that  the  money  was  applied  to  the  purchase  of  a  sub- 
stitute with  the  knowledge  of  the  administrator.  Williams  v. 
WUliams,  411. 

NOTICE— See  Contract  1;  Counterclaim  1;  Executors  1,   7;  Mortgage 
2,  4,  5,  6,  8;  Pleading  2;  Practice  9,  21,  28. 

NUISANCE— See  Indictment  3. 

NULLITY— See  Executors  18,  Indictment  1. 

NUL  TIEL  RECORD— See  Practice  11. 

OBLIGORS-See  Contract  20. 

OFFICIAL  BOND : 

1.  In  an  action  for  breach  of  an  official  bond,  where  it  appeared 
that  the  officer,  being  re-appointed  to  the  office,  had  renewed 
his  bond  in  the  same  amount  and  with  the  same  sureties,  and 
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the  plaintiff  declared  ap<m  and  alleged  a  breach  of  both  bonds, 
and  the  defendant  demurred  for  a  misjoinder  of  causes  of  ac- 
tion ;  Held,  that  the  demurrer  was  properly  overruled.  Mat- 
thews y.  Copelandy  498. 

2.  Where  a  clerk  and  master  sold  certain  land  under  decree  of  a 
Court  of  Equity  and  had  collected  only  a  part  of  the  purchase 
money,  when  in  1868,  under  C.  C.  P.  §  142,  he  delivered  to  his 
successor  in  office  (the  clerk  of  the  Superior  Ck>urt)  all  the 
papers,  &c.,  in  the  case;  and  thereupon,  by  consent  of  the 
parties,  the  papers,  &c.,  were  re-delivered  to  him  to  be  pro- 
ceeded with  and  collected  ;  ^  was  held,  that  upon  his  delivery 
of  the  papers,  &c.,  to  the  Superior  Court  clerk,  his  official 
duties,  powers  and  liabilities  ceased,  and  the  sureties  on  his 
official  bond  were  not  liable  for  anything  thereafter  done  by 
him.    Gregory  V ,  Morisey,  659, 

3.  Where,  in  such  case,  gold  bonds  had  been  taken  for  the  pur- 
chase money  and  the  clerk  and  master  had  collected  a  portion 
of  them,  part  in  currency  and  part  in  gold  by  consent  of  par- 
ties, who  received  from  him  whatever  he  collected,  whether 
currency  or  gold  ;  It  was  held,  that  from  the  whole  amount  of 
his  receipts  while  clerk  and  master  should  be  deducted  the 
amount  of  his  commissions  and  his  disbursements  during  that 
time  ;  that  the  sureties  on  his  bond  were  liable  for  the  amount 
of  the  balance  due  (with  twelve  per  cent  interest  from  the 
date  of  the  summons)  in  currency,  with  the  addition  of  the 
present  premium  on  gold,  on  that  part  of  the  said  balance  due 
on  his  gold  collections  and  disbursements.    Ibid. 

4.  In  such  case,  the  clerk  and  master  will  be  liable  for  the  amount 
due  from  the  sureties  as  above,  and  also  for  his  subsequent  col- 
lections, less  the  amount  of  his  disbursements  and  commis- 
sions with  twelve  per  cent  interest  from  date  of  summons. 
Ibid. 

5.  The  rule  that  a  dishonest  agent  should  not  be  allowed  commis- 
sions is  too  rigid  for  application  in  this  case,  there  being  no 
facts  stated  which  would  make  such  rule  applicable.    Ibid. 

See  Husband  and  Wife  12 ;  Pleading  8  ;  Superior  Court  Clerk. 

OYERHVLED— Stone  v.  Mashall,  7  Jones  830  (See  Morris  v.  Pear^ou, 
258). 

OWNERSHIP— See  Indictment  10,  11. 

PAROL  AGREEMENT— See  Contract  23,  24. 
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**AROL  EVIDENCE— See  Deed  1,  8,  9 ;  Evidence  5  ;  Practice  11. 

PARTIES: 

1.  Where  there  are  several  parties  defendant  to  an  action  pending 
in  the  Superior  Court,  and  one  of  them  is  a  non-resident,  a 
motion  by  such  defendant  to  remove  the  action  to  the  United 
States  Court  (under  U.  8.  Rev.  Stat.  §  689)  will  be  granted,  if 
the  other  defendants  are  not  necessary  parties  and  a  full  and 
final  determination  of  the  matter  can  be  had  without  their 
presence  in  Court.    Sivann  v.  Myers,  101. 

2.  In  an  action  to  recover  land,  in  the  possession  of  M,  a  non- 
resident defendant,  who  claimed  the  legal  estate  therein, 
where  the  plain^tiffs  alleged  that  the  co-defendants  of  M  were 
their  trustees  and  held  the  legal  estate  in  the  land  for  their 
use  ;  II  was  held,  that  the  co-defendants  of  M  were  not  neces- 
sary parties  defendant,  that  their  interest  in  the  land,  if  any, 
was  adverse  to  M,  and  that  they  were  substantially  plaintiffs ; 
and  that  the  action,  on  motion  of  M,  should  be  removed  for 
trial  to  the  United  States  Court.    Ihid, 

^.  The  county  treasurer  is  the  proper  plaintiff  in  an  action  on  the 
bond  of  a  Superior  Court  clerk  to  recover  money  collected  by 
him  as  taxes  on  suits.    Hewlett  v.  Nutt,  263. 

4.  Where  a  defendant  in  a  civil  action  dies  after  verdict  and  be- 
fore judgment,  the  plaintiff  is  entitled  to  a  judgment  without 
waiting  to  make  the  personal  representatives  or  heirs  of  the 
defendant,  as  the  case  may  be,  parties  to  the  action.    Beard  v. 

.  HaU,  506. 

5.  It  seems  that  all  persons  whose  estates  may  be  affected  by  a 
proceeding  to  restore  lost  records,  should  be  made  parties. 
Cowles  V,  Hardin,  577. 

See  Practice  10,  15  ;  Supplemental  Proceedings  3  ;  Vendor  2  ; 
Witness. 

PARTNERSHIP— See  Mortgage  11. 

PENALTY—See  Statute  of  Limitations  3. 

PENDENCY  OP  ACTION—See  Practice  33,  34. 

PERJURY  : 

1.  An  iodictaient  against  a  defendant  for  perjury  assigned  in  an 
oath  taken  by  him  in  a  bastardy  proceeding  entitled,  "The 
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State  on  relation  of  M  ▼•  B,"  which  refers  to  the  same  as  con- 
stituted *'  betwcei  the  State  and  the  said  B  **  and  as  it  appear- 
ed on  the  minute  docket,  sufficiently  sets  out  the  substance  of 
the  record  and  identiSes  the  case.    £tate  v.  Brown,  642. 

2.  In  such  case,  where  it  appeared  that  the  defendant  swore  he 
was  not  the  father  of  the  child  and  had  not  had  sexual  inter* 
course  with  its  mothtr;  whereas  the  mother  swore  that  he 
was  the  father,  aud  other  witnesses  proved  the  defendant's- 
confessions  that  such  intercourse  had  taken  place  about  five- 
months  before  the  tirth  of  the  child ;  It  wm  held,  that  the 
false  ey idence  was  material,  and  warranted  a  verdict  of  guilty^ 
J  bid. 

PLEADING: 

1 .  In  an  action  before  a  Justice  of  the  Peace  on  a  promissory- 
note,  an  exhibition  of  the  same  accompanied  with  a  statement 
that  a  specified  sum  is  due  thereon,  which  the  plaintiff  seeks 
to  recover,  is  a  sufficient  complaint.    Eearu  v  WtUiarMon,  86 

2.  A  party  to  an  action  who  desires  t3  claim  the  protection  of  a 
notice  by  lis  pendens,  must  in  his  pleadings  specifically  set 
fo.  1 1  and  claim  the  benefit  of  such  plea.    Todd  v.  Outlaw,  285. 

3.  Ac  >mplaint  by  the  board  of  commissioners  upon  the  official 
bond  of  a  county  tdx  collector,  alleging  a  default  of  payment 
t^tbe  county  treasurer  is  demurrable  if  it  fails  to  set  forth 
direct  y  and  positively,  and  not  by  way  of  recital  merely,  that 
the  treasurer  impioperly  neglects  or  refuses  to  sue.  Cotk'rs^ 
of  Pender  v.  McPherson,  524. 

4.  Where  a  pliin tiff  filed  his  Qomplaint  in  an  action  at  the  ap- 
pearance term  with  a  verification  substantially  in  the  form 
prescribed  by  C.  0.  P.  g  117,  and  the  defendant  filed  an  answer 
there  o  without  such  verification  ;  Held,  that  the  plaintiff  on 
motion  was  entitled  to  judgment,  as  for  want  of  an  answer. 
Alspaugh  v.  Winstead,  526. 

5.  A  complaint  (or  declaration)  which  merely  states  a  conclusion 
of  law,  and  not  the  facts  from  which  that  conclusion  is  de~ 
rived,  i^  demurrable  both  at  common  law  and  under  the  C.  C. 
P.  ;  Hence,  a  (complaint  which  simply  alleges  that  the  defen- 
fendant  is  indebted  to  the  plaintiff  and  that  the  debt  has  not 
been  paid,  is  subject  to  demurrer  as  not  statiog  a  sufiRcient 
cause  of  action.    Moore  v.  Hobbs,  535. 

6.  If  a  declaration  (or  complaint)  in  debt  be  upon  simple  contract^ 
the  consideration  muPt  be  set  forth  with  the  other  facts.  If  it 
be  upon  a  specialty,  the  specialty  must  be  set  forth  and  that 
imports  a  consideration.    Ibid, 


Digitized  by  VjOOQIC 


INDEX.  717 


7.  In  a  special  proceediDg  under  an  act  of  assembly  to  restore  cer- 
tain records  lost  by  fire  or  other  casualty,  it  is  necessary  to 
conform  exactly  to  all  the  terms  prescribed  by  the  statute;  and 
where  such  statute  directs  that  the  complaint  of  the  petitioner 
<' shall  be  swcrn  to  as  in  other  actions/'  the  want  of  a  proper 
verification  is  a  fatal  defect,  for  which  judgment  will  be  ar- 
rested.    Cowles  V.  HardiUy  677. 

8.  In  such  a  proceeding  an  affidavit  by  the  agent  of  the  petitioner 
that  the  facts  set  forth  in  the  complaint  '*  are  true  to  the  best 
of  his  knowledge,  information  and  belief,^*  is  an  insufficient 
verification.    Ihil,, 

See  Contract  2,  3,21;  Counterclaim;  Executors  14;  Official  Bond 
1;  Practice  11,  12,  31,  84,  86,  46,  52;  Statute  of  Limitations  1. 

POSSESSION—See  Adverse  Possession  1 ;  Mortgage  5,  7;  Practice  21. 

PRACTICE; 

1.  Where  the  Court  halo  w  continued  an  action,  the  pleadings  rais- 
ing issues  to  be  tried  either  by  a  jury  or  by  the  Court,  and  the 
Court  holding  that  a  trial  could  not  then  be  had  ;  JSeZd,  not  to 
be  error.    Met  v.  Dewey.  1. 

"2.    The  affirmative  of  an  issue  **  Did  plaintiff^s  testator  pay  or  pur- . 
chase  the  note"  in  suit,  is  upon  the  plaintiff.    Hudson  v.  Weth- 
eringtbn,  8. 

3.  The  rule  that  a  party  alleging  an  affirmative  is  bound  to  prove 
it,  means  the  affirmative  of  any  matter  the  truth  of  v^hich  is 
essential  to  his  c<«se.    Ibid, 

4.  Where  the  Court  below  ruled  that  the  affirmative  of  the  issues 
was  upon  the  defendant  and  required  him  to  open  the  case  by 
introducing  evidence  and  then  allowed  the  plaintiff  to  open 
and  conclude  the  argument^  he  having  also  introduced  evi- 
dence ;  Heldf  to  be  error.    Ibid, 

5.  A  party  can  not  resort  to  a  new  action  where  the  relief  de- 
manded can  be  obtained  by  motion  or  proceeding  in  the  original 
action;  Therefore,  where  land  belonging  to  an  infant  was 
sold  by  a  clerk  and  master  under  decree  of  a  former  Court  of 
Equity,  and  the  note  for  the  purchase  money  was  executed  to 
him  as  guardian,  (he  having  become  guardian  of  the  infant 
after  the  sale),  and  on  settlement  the  note  was  thereafter  trans- 
ferred to  the  ward  ;  Tl  was  held,  that  the  ward  could  not  bring 
an  action  upon  the  note  and  to  sul  j  ^ct  the  land  to  its  payment, 
but  was  limit e  1 1  >  h^r  remedy  by  motion  in  the  original  cause  ; 
and  this  is  so,  i  o'-^^vithstanding  the  fact  tl  at  the  original  cause 
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was  never  docketed  pursuant  to  C.  C.  P.  g  g  400,  401.    Lord  v. 
Beard,  5. 

6.  Where  land  belong^n^  to  an  infant  was  sold  bj  a  clerk  and 
master  under  decree  of  a  Court  of  Equity  which  directed  title 
to  be  retained  until  the  payment  of  the  purchase  money,  and 
a  note  for  the  purchase  money  was  executed  by  the  purchaser 
to  the  clerk  and  master  as  guardian  of  the  infant  (he  havinic 
become  gunrdian  subsequent  to  the  sale)  who  thereupon  made 
title  to  the  purchaser ;  and  thereafter  strangers  to  the  decrees- 
made  in  the  original  cause  became  bona  fide  purchasers  of  the 
land  with  notice  of  the  non-payment  of  the  purchase  money 
by  Jhe  original  purchaser  at  the  Master^s  sale ;  and  the  note 
on  settlement  with  the  guardian  had  become  the  property  of 
the  ward ;  It  toas  held,  that  the  ward  could  not  maintain  a  sep- 
arate action  against  the  purchasers  of  the  land  to  subject  the 
same  to  the  payment  of  the  note,  but  was  limited  to  her  reme- 
dy by  motion  in  the  original  cause.    Lord  v  Merony,  14. 

7.  Land  sold  under  decree  of  Court  remains  in  custodia  legis  until 
the  final  disposition  of  the  case  by  payment  of  the  purchase 
money  and  execution  of  title  by  the  regular  order  of  the  Court, 
and  all  who  claim  title,  mediately  or  immediately,  through  the 
first  judgment  of  the  Court  and  before  the  final  disx>osiuon  of 
the  cause,  must  claim  subject  to  the  rights  of  the  parties  to  the- 
original  suit,  and  to  the  orders  of  the  Court  made  or  to  be 
made  in  that  suit.    Ibid, 

'^.  A  party  tu  an  ac  ion  seeking  relief  against  a  judgment  render- 
ed therein,  must  do  so  by  motion  in  the  original  action ;  lie^ 
can  not  maintain  a  separate  action.    Askew  t.  Capehart,  17. 

9.    A  motion  under  C.  C.  P.,  §  183,  to  correct  errors  and  mistakes- 

in  a  judgment  must  be  made  within  one  year  after  rendition  of 

the  judgment ;  the  law  presumes  that  every  party  to  an  actioi^ 

takes  notice  of  all  that  occurs  in  the  progress  of  the  action. 

'     and  of  the  judgment  rendered.    Ibid. 

10.  Where  the  plaintiffs  claimed  as  assignees  of  M,  and  failinic  to 
prove  the  assignment  by  reason  of  technical  diflaculty,  ob— 
taioed  leave  to  have  M.  brought  in  as  a  party  plaintiff,  aod  the 
jury  found  for  the  plaintiffs,  the  ju(?gment  should  have  been 
in  favor  of  M  to  the  use  of  the  other  plaintiffs,  the  real  parties 
in  interest.    March  v.  Verble,  19. 

(The  Court  suggests  that  in  a  case  of  radical  amendments  like  the 
above,  either  the  defendant  should  be  allowed  a  mistrial,  or 
the  plaintiff  should  be  taxed  with  such  costs  as  may  be  pre- 
sumed to  result  from  the  change  in  the  character  of. the  action,  y 
Ibid. 
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11.  The  plea  of  nul  iiel  record  19  tried  by  the  Court  upon  an  inspec- 
tion of  the  record  itself,  and  when  the  record  is  regularly  cer- 
tified by  the  proper  officer,  it  cannot  be  explained  by  parol,  but 
is  conclusiTe  upon  this  plea.    Harrell  v.  Peebles ^  26. 

12.  Where,  upon  a  id,  fa,  to  enforce  a  judgment,  the  defendant 
pleads  nul  tiel  record  and  the  Court  finds  the  issue  in  favor  of 
the  plaintiff,  such  finding  is  not  conclusive  as  to  the  validity  of 
the  judgment  denied,  but  only  as  to  its  existence.    Ibid, 

13.  An  irregular  judgment  may  be  impeached  and  set  aside  on 
motion  within  any  reasonable  time  upon  parol  proof  that  it 
was  not  rendered  according  to  the  course  of  the  Court.    jBor— 
rell  V.  Peebles,  26. 

14  Where  issues  of  law  and  fact  are  joined  in  term  time  before  a 
Court  and  jury,  and  afterwards,  by  consent  of  counsel,  the 
case  is  withdrawn  from  the  jury,  the  facts  being  agreed  upon, 
and  the  questions  of  law  left  open  for  His  Honor's  decision 
during  the  session  of  his  Court  in  a  neighboring  county,  a 
judgment  rendered  at  such  last  named  Court  in  the  absence 
of  counsel  and  without  argument  or  briefs  filed,  and  not  com- 
municated to  the  defeated  party  until  six  months  after  it& 
.  rendition,  is  not  irregular,  but  is  conformable  to  the  present 
practice  and  to  the  provisions  of  the  Constitution,  Art.  lY  § 
22,  and  C.  C.  P.  §  316.    Ibid. 

J5.  Where  the  record  in  such  case  states  that  a  jury  was  duly  im- 
pannelled  and  found  all  issues  in  favor  of  the  plaintiff,  upon 
which  the  judgment  in  question  was  rendered,  any  party  in 
interest  is  entitled  to  have  such  record  amended  and  made  to 
speak  the  truth*    Ibid, 

16.  It  ie  not  contemplated,  under  0.  C.  P.  §  102,  that  a  separate  ac- 

tion shall  be  brought  upon  an  injunction  bond  ;  the  damages 
sustained  by  reason  of  the  injunction  shall  be  ascertained  by 
proper  proceedings  in  the  same  action,  by  reference  or  other- 
wise as  the  Judge  shall  direct.  N,  C.  Oold  Co,  v.  N,  C,  Ore 
Co.,  48. 

17.  It  is  not  error  for  the  Court  below  to  direct  that  issues  of  fact,, 
raised  by  exceptions  to  the  report  of  a  referee  appointed  to 
ascertain  the  damages  sustained  by  reason  of  an  injunction, 
be  submitted  to  a  jury.    Ibid, 

IS.  It  is  not  error  for  the  Court  below  to  set  aside  a  reference  for 
the  statement  of  an  account,  after  the  report  has  been  made 
and  exoeptiotis  filed,  and  proceed  to  try  the  case  ;  such  action 
is  a  matter  of  discretion  and  not  reviewable  by  this  Court. 
Bushee  v.  Surles^  51. 
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19.  Nor,  io  such  case,  is  the  exercise  of  the  discretionary  power  of 

the  Court  below  in  refusing  to  allow  the  defendants  to  amend 
their  answer,  reviewable  by  this  Court.    Ibid. 

20.  Where  the  issues  submitted  to  the  jury  on  the  trial  in  the 
Court  below  were  confused,  it  was  not  error  to  set  aside  the 
verdict  and  order  a  new  trial.    Tankard  v.  Tankard^  54. 

21.  Where  in  an  action  to  recover  land,  the  replication  of  the 
plaintiff  admitted  the  open  and  notorious  possession , of  defen- 
dant's anceptor  when  plaintiff  purchased,  and  on  the  trial  the 
jury  found  that  defendant's  ancedtor  had  certain  equitable 
rights  against  plaintiff's  vendor,  and  also  found  that  the  plain 
tiff  was  a  bona  fide  purchaser  for  value  without  notice  ;  II  wa$ 
heldy  that  the  possession  of  defendant's  ancestor  was  actual 
notice  to  plaintiff  of  his  equities  in  the  land,  and  that  the  facts 
submitted  and  the  findings  of  the  jury  were  incoDsistent  and 
contradictory,  and  a  new  trial  was  properly  ordered.    Ibid. 

22.  It  is  the  constitutional  right  of  every  litigant  to  have  the  issues 
of  fact  joined  in  the  progress  of  his  >cause  determined  by  a 
jury,  except  where  he  voluntarily  waives  the  privilege ;  and 
therefore  a  compulsory  reference  of  such  issues  to  the  deter- 
mination of  a  single  person  is  error.    Bemheimy.  Waring,  56. 

23.  If  the  Judge  to  whose  decision  are  referred  both  the  law  and 
the  facts  of  a  case  under  0.  C.  P.  §  240  should  fail  to  find  the 
facts  fully  and  distinctly,  so  that  his  conclusions  of  law  can. 
not  be  reviewed  on  appeal,  the  case  will  be  remanded  for  a 
fuller  finding  on  the  facts.    Straus  <Sb  Co,  v.  Beardalty  59. 

24.  It  is  the  duty  of  an  appellant  excepting  to  the  rejection  of  evi- 
dence to  set  forth  the  evidence  offered,  so  that  Uie  appeUate 
Court  may  judge  of  the  propriety  of  its  rejection.    Ibid. 

25.  A  Court  of  Equity  will  not  disturb  a  sale  of  land  for  division, 
made  by  a  commissioner  of  the  Court,  after  a  decree  of  con- 
firmation merely  because  of  an  advance  offered  in  the  price  ; 
Aliter,  if  an  advance  of  ten  per  cent  is  offered  before  confirma- 
tion.   Blue  y.  Blue,  Qd, 

26.  Generally,  such  a  sale  will  not  be  set  aside  after  confirmation 
except  upon  the  ground  of  fraud,  but  **  fraud"  should  here  be 
understood  in  its  largest  sense  as  including  those  cases  of  ac*^ 
cident,  mistake  and  surprise  of  which  it  is  unconscientious  to 
take  advantage.    Ibid. 

27.  In  order  to  acquire  such  sanctity  as  will  make  it  inviolable  ex. 
capt  for  the  cauEe3  above  set  forth,  a  judgment  or  decree  must 
be  regularly  rendered  according  to  the  course  and  practice  of 
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the  Court.    An  irregular  judgment  is  entitled  to  no  such  pro« 
teotion.    Thid. 
28.  A  judgment  confirming  the  report  of  a  commissioner  selling 
for  division  rendered  without  notice  to  the  parties  in  interest 
to  come  in  and  oppose  the  same  if  so  advised,  it  an  irregular 
judgment  and  may  be  vacated  on  motion.    I  bid. 
29.    Except  in  the  case  of  an  order  merely  formal  and  of  course,  a 
Probate  Court  has  no  power,  on  its  own  motion  and  without 
application  from  any  party  in  interest,  to  make  any  order  in  an 
action.    Such  order  is  irregular  and  voidable,  if  not  void.  Ibid, 
SO.    A  Court  of  Equity  will  set  aside  a  judicial  sale  for  division 
.when  it  appears,  (1)  that  the  commissioner  to  make  the  sale 
sold  for  cash  instead  of  on  credit  as  he  was  directed  by  the 
Court  to  do,  and  (2)  that  there  was  a  grave  mistake  as  to  the 
area  of  the  land,  common  to  all  parties.    Ibid. 
31.    A  judgment  declaring  expressly  or  impliedly  certain  facts  as 
admitted  by  the  pleadings,  can  only  be  reviewed  (if  at  all)  upoit 
some  direct  proceeding  instituted  for  that  purpose.     Weeks  v. 
Weeks,  77. 
S2,    No  Court  has  power  to  order  a  sale  of  land  except  where  it  is 
bound  by  some  trust,  or  the  like  ;  or  when  the  power  is  given 
by  iftatute.    Ibid. 
SB.    The  fact  of  the  pendency  of  another  action  or  proceeding  in- 
volving the  same  controversy  between  the  same  parties  as  the 
one  under  consideration  must  appear  of  record  by  plea,  answer 
or  demurrer  before  this  Court  wUl  notice  it.    Smith  v.  Moore, 
82. 
SL     If  two  actions  are  between  the  sime  parties  for  the  same  cause, 
and  the  first  is  so  constituted  as  to  afford  c  >mplete  relief  to 
all  the  parties,  the  second  is  unnecessary,  and  must  be  dis- 
missed. 

If  a  final  decree  has  been  entered  in  the  first,  this  would  bar  a 
new  action,  or  even  a  motion  in  the  same  action,  until  the 
decree  is  impeached  or  vacated  for  cause. 
If  the  allegations  in  the  second  action  should  set  forth  the  sub- 
stance of  the  pleadings  in  the  former,  and  disclose  facts  call- 
ing for  the  same  measura  of  final  relief  as  in  the  first  action, 
and  nothing  more  is  demanded,  such  plesdng  is  demurrable. 
Ilrid. 

35    .B  96ems  that  there  1}  no  means  k  lowu  to  our  practice  of  bol  1- 
inga  oommissicner  appo'mted  to  make  a  judicial  sale  i  e  ;u— 
rijurly  re3poDtlb!e  for  the  money  coUecf el  by  him;  except  bj^ 
46 
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an  action  instituted  by  the  parties  entitled  to  such  money^ 
Ibid. 

86.  The  title  to  real  estate  can  not  be  drawn  into  controversy  by^ 
the  defendant  on  a  trial  in  a  Ju6tice*s  Oonrt  except  by  deliver* 
ing  to  the  Justice  aa  answer  in  writing  showing  that  such  title- 
will  come  in  question.    Evans  v.  Williamson,  86^ 

:87.  The  reference  in  the  constitution  (A.rt.  IV  g  27)  and  Baitle^»^ 
Revisal  (ch.  68  §  g  16,  18)  to  controversies  respecting  the  title- 
to  realty  is,  probably,  meant  to  be  applied  eaJsr  to  those  cases- 
where  the  defendant  sets  up  title  in  himself,  and  not  where- 
he  alleges  title  in  a  stranger  for  some  collateral  purpose ;. 
Therefore^  where  the  defendant,  sved  upon  a  promissory  note,, 
undertook  to  show,  by  way  of  establishing  a  failure  of  conside- 
ration, that  it  was  given  for  timber  growing  upon  land  the- 
title  to  which  was  in  a  third  party,  Semhle,  that  the  title  to* 
land  was  not  in  dispute  within  the  pmrview  of  the  constitution- 
al and  statutory  provisions.    Ibid* 

^.  Where  on  a  re-hearing  of  a  case  in  this  Court,  it  appears  that; 
no  exception  to  the  amount  of  the  judgment  was  taken  in  the- 
Court  below  on  the  trial,  nor  any  issue  submitted  to  the  Jury, 
nor  any  reference  asked  for  to  ascertain  what  was  really  due,, 
and  no  error  was  pointed  out  in  regard  thereto  on  the  former 
hearing,  this  Court  will  not  disturb  the  judgpnent.  Ddbson  t^ 
Chambers,  143. 

39.  A  report  of  a  referee,  in  a  reference  under  the  Coder,  is  not  ini 
the  nature  of  a  special  verdict  and  conclusive  as  to  the  facts,, 
but  is  reviewable  on  exceptions.    Lawrence  v.  Hyman,  209. 

40.  An  'interlocutory  order  is  always  under  the  control  of  the- 
Court,  pending  the  action  in  which  it  is  made.  Bkinn  v.  Smithy, 
310. 

41.  This  Court  will  assume  that  the  date  of  a  judgment  is  the  date^ 
of  the  beginning  of  the  debt  upon  which  it  is  rendered,  when 
there  is  nothing  in  the  record  to  the  contrary.  Hill  v.  Oxen- 
dine,  331. 

42.  Where  the  report  of  a  referee  does  not  state  fully  and  distinct* 
ly  his  findings  on  the  facts,  so  that  his  comclusions  of  law  may 
bd  reviewed  by  the  Court,  the  case  will  be  remanded,  in  order 
that  the  defect  may  be  supplied.    Norment  v.  Brown,  863. 

48.  On  a  motion  to  set  aside  a  judgment,  where  it  appeared  that 
the  original  summons  was  not  signed  ;  that  na pleading^ were 
filed  and  no  evidence  of  debt  exhibited ;  that  no  >ury  were  em— 
1  annelUd  and  no  issue  tried  at  the  term  when  judgment  was> 
taken  ;  that  the  entries  upon  the  summons  docket  and  ■aHwrte' 
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docket  conflicted,  and  no  attorney  was  marked  for  defendant ; 
It  was  Tteld^  that  the  judgment  was  irregular  and  should  he 
set  aside,  although  there  was  no  allegation  of  fraud,  and  al- 
though the  motion  was  not  made  within  one  year.  Monroe  v. 
WhtiUd,  508. 

44.  Upon  a  motion  to  vacate  a  judgment,  it  is  the  duty  of  the 
Court  helow  to  find  the  facts  upon  which  its  judgment  is 
grounded,  and  on  appeal  to  this  Court  to  set  them  forth  upon 
the  record.    Jones  v.  Swepson^  510. 

45.  Where  a  defendant  in  a  ciyil  action  wrote  to  his  regular  attor* 
ney  who  lived  in  Northampton  county,  and  notitied  him  that 
be  was  summoned  to  appear  at  Fall  Term,  1876,  of  Wayne 
Superior  Court,  but  did  not  request  him  to  attend  to  the  case 
and  took  no  further  notice  of  it  himself ;  his  attorney  did  not 
attend  the  Courts  in  Wayne  or  reply  to  defendant's  letter,  but 
overiooked  the  matter ;  and  judgment  by  default  was  regu- 
larly entered,  of  which  the  defendant  had  actual  notice  in 
January,  1877  ; 

It  was  held^  that  he  was  not  entitled  on  a  motion  made  in  Decem. 
her,  1877,  to  have  the  judgment  set  aside  on  the  ground  of  sur-» 
prise,  inadTertence  or  excusable  neglect  under  C.  C.  P.  §  133. 
Byman  v.  Capehartf  511. 

46.  It  is  not  in  the  province  of  a  Judge  to  order  the  reformation  of 
pleadings  to  remove  defects,  though  upon  application  he  may 
permit  it  to  be  done;  Therefore,  where  on  the  trial  of  an  action 
the  Court  below  declared  that  the  defences  were  inconsistent 
and  contradictory,  and  directed  the  defendant  to  elect  on 
which  one  he  would  rely  and  amend  his  answer  accordingly  ; 
Held,  to  be  error.    Ten^Broeck  v.  Orchard,  518. 

47.  Where  the  decision  of  all  questions  both  of  law  and  fact  is  left 
to  the  Judge  below  under  the  provisions  ofC.  C.  P.  §240,  his 
findings  and  conclusions  will  not  be  reviewed  by  this  Court,, 
unless  exceptions  appear  to  have  been  aptly  taken,  or  error  is 
distinctly  pointed  out.    Chastam  v.  Coward,  548. 

48.  Where  one  agrees  to  take  a  judgment  against  a  third  party  in. 
satisfaction  of  a  debt,  all  inquiry  as  to  the  amount  realized  on 
such  judgment  is  irrelevant  in  a  suit  for  the  recovery  of  the 
original  debt.    Ibid, 

40.  In  order  to  obtain  a  review  by  this  Court  of  proceedings  in  the 
inferior  tribunals,  the  exceptions  taken  in  the  Courts  below^ 
must  be  distinctly  pointed  out,  together  with  the  facts  upon, 
which   they  depend.    This  Court  will  not  search  for  error 
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through  obscure  and  voluminous  records.    Meekinsv,  Totem, 
546. 
50.    The  only  exceptions  to  this  rule  in  civil  causes  are  where  there 
is  a  want  of  jurisdiction,  or  where,  upon  the  whole  esse,  it  is 
apparent  that  the  plaintiff  is  entitled  to  no  relief.    Ibid, 

5t..  The  title  to  property  seized  under  the  provisional  remedy  of 
claim  and  delivery,  can  not  be  drawn  into  question  upon  an 
inquisition  to  ascertain  the  damage  to  the  defendant  where 
the  seizure  was  irregular.    Manix  v.  Howard  553. 

52.  Plaintiffs  alleged  that  defendant  owed  them  a  certain  amount 
for  goods  sold  and  delivered.  Defendant  answered  denying 
the  debt  and  setting  up  a  compromise  between  them  and  the 
plaintiffs*  counsel  by  which  defendant  was  to  pay  plaintiffs 
iif  ty  per  cent  of  the  alleged  indebtedness  on  condition  that  it 
should  be  *'  established."  The  plaintiffs  replied,  reafitening 
the  contract  and  aUegiog  that  the  debt  was  to  be  **  establish- 
•ed  "  by  an  affidavit  made  before  a  proper  officer,  with  which 
condition  the  plaintiffs  had  complied;  Held,i\i2X  under  such 
pleadings  it  was  not  improper  to  submit  to  a  jury  an  issue  as 
to  the  validity  of  the  original  debt  unaffected  by  the  compro^ 
mise,  especially  where  the  counsel  on  both  sides  assented  to 
the  framing  of  the  issue.    Fickey  v.  Merrimon,  585. 

53.  Plaintiffs  alleged  a  sale  to  defendant  in  person,  which  de- 

fendant denied.  On  trial  plaintiffs'  counsel,  upon  suggesting 
that  the  sale  was  good,  whether  made  to  defendant  or  his 
agent,  was  interrupted  by  the  defendant's  attorney  who  in- 
eisted  that  the  plaintiffs'  witness  testified  to  a  sale  direct  to  the 
defendant;  whereupon  the  Judge  inquired, —'*  Does  the 
record  show  this?"  Upon  plaintiffs'  counsel's  assent^  the 
Judge  demanded,  **  How  then  do  you  argue  that  they  were  de- 
livered to  an  agent  ?"  Counsel  replied,  ''The  deposition  of  S. 
G.  M.  will  fix  that,"  upon  which  His  Honor  said,  •*  Very  well; 
proceed;'*  Heldf  that  the  transaction  was  not  an  intimation  of 
an  opinion  by  the  Judge  under  the  act  of  1706  forbidding  the 
expression  of  an  opinion  by  him  upon  the  facts  of  the  case. 
Ibid: 

54.  It  is  not  within  the  privilege  of  counsel  in  argument  to  a  jury, 
to  use  language  calculated  to  humiliate  and  degrade  the  oppo- 
site party  m  the  eres  of  the  jury  and  by-atanders,  particularly 
when  he  has  net  been  impe£ohed.    CobU  v.  Coble,  589. 

55.  Where,  on  the  trial  below,  a  witness  f  jr  plaintiff  had  been  im- 
peached by  the  testimony  cf  defer dmt  and  plaintiff's  counsel 
said  in  addressfn^  the  jury  ^*  thf.t  no  man  who  lived  in  de- 
fendant's neighboihocd  could  1  a  /e  aoythiag  but  a  bad  charac* 
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ter ;  that  defendant  polluted  ever}  thing  near  him,  or  that  h& 
touched  ;  that  he  was  like  the  upas  tree  shedding  pestilence 
and  corruption  all  around  him  ;"  Held,  that  the  defendant  was 
entitled  to  a  new  trial.    Ibid, 

56.  Where  land  was  sold  under  decree  of  a  Probate  Court  and 
'  notes  secured  by  mortgage  on  the  land  taken  to  secure  the  de- 
ferred payments,  the  only  remedy  for  their  collection  is  by 
motion  in  the  cause  in  the  Probate  Court ;  an  independent  ac- 
tion on  the  notes  can  not  be  sustained.    Soffv,  Crafton,  592. 

57.  In  such  case,  an  order  by  the  Probate  Court  to  collect  the 
notes  by  a  sale  of  the  mortgaged  premises  is  not  in  any  ^nse 
a  proceeding  to  foreclose  a  mortgage  ;  it  is  simply  an  order 
directed  to  its  commissioner  to  proceed  under  the  mortgage 
deed  and  convert  the  property  into  money  ^o  pay  the  debts 
secured.    Ib^'d. 

58.  In  such  case,  the  terms  of  sale  prescribed  in  the  mortgage 
deed  can  not  be  changed  by  the  Court  without  the  consent  of 
all  parties  interested.    Ibid, 

59.  Where,  in  such  case,  there  was  a  conflict  in  the  Probate  Court 
as  to  the  ownership  of  the  notes  and*  issues  in  regard  thereto 
were  ordered  to  be  made  up  and  sent  to  the  Superior  Court  for 
trial,  and  thereupon  the  case  was  carried  by  appeal  to  the  Su- 
perior Court ;  II  tpoM  held .  to  be  error  for  the  Superior  Court 
to  remaud  the  case  to  the  Probate  Court  without  trying  such 
issues :  they  should  have  been  passed  on  and  decided  and  then 
the  cause  should  have  been  remanded  to  the  Probate  Court  to 
be  proceeded  with  and  closed.    Ibid, 

60.  The  refusal  of  the  Court  below  to  allow  counsel  to  comment 
on  irrelevant  matter  is  not  assignable  for  error,  even  though 
the  refusal  be  based  upon  invalid  reasons.  State  v.  Parrott^ 
616. 

See  Contract  9,  15;  Injunction  2;  Judgment  2,  3;  Parties  1,  2; 
Probate  Court  1. 

PRACTICE  IN  SUPREME  COURT— See  Contract  9;  Practice  83,  38, 
41,  47, 49,  50. 

PRIVILEGE  OF  COUNSEL— See  Practice  54,  55. 

PROBABLE  CAUSE— See  Injunction  3. 
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PROBATE  COURT. 

1.  An  application  to  the  Probate  Court  to  incorporate  into  the 
record  of  a  will  an  agreement  between  the  executor  and  the 
other  parties  interested  under  it,  that  the  former,  in  consider- 
ation  of  a  promise  by  the  latter  to  forbear  resistinfi:  the  pro- 
bate thereof,  would  pay  certain  legacies  and  a  sum  additional, 
which  should  be  a  charge  on  the  land  of  the  testator,  is  irreg- 
ulaiC    Gardner  v.  Anderson,  24. 

2.  The  Probate  Court  has  jurisdiction  of  claims  for  legacies,  but 
not  of  claims  founded  on  contract.    Ibid. 

3.^  Petitions  to  sell  real  estate  for  assets  by  executors  or  adminis- 
trators must  be  filed  in  the  Probate  Court.  Wood  y.  Skinner^ 
92. 

4.  When  issues  of  fact  are  raised  on  such  petitions,  it  is  the  duty 
of  the  Probate  Court  to  transfer  the  trial  thereof  to  the  Supe- 
rior Court  in  term  time  where  all  the  questions,  both  legal 
and  equitable,  can  be  settled.    Ibid, 

6.  The  Probate  Court  has  original  jurisdiction  of  a  proceeding  to 
remove  an  executor.    Barnes  v.  Brown,  401. 

(6.    When,  in  the  course  of  such  a  proceeding,  it  appears  inferen- 
;.  tially  that  the  executor  has  become  a  bankrupt  since  the  death 

of  his  testator,  and  when  it  is  clearly  shown  that  he  is  the 
owner  of  no  property  above  bis  exemptions,  that  he  has  neg- 
lected for  six  years  to  Hie  in  the  proper  Court  an  inventory  or 
return  of  any  sOrt,  and  has  failed  to  convert  the  personal  prop- 
erty into  money  for  the  payment  of  debts,  it  is  the  duty  of  the 
Probate  Court,  upon  the  application  of  judgment  creditors,  to 
require  such  executor  to  give  bond  for  the  faithful  discharge 
of  his  duties,  and  in  default  of  such  bond,  to  remove  him  from 
his  office.  Ibid, 
See  Guardian  and  Ward  1 ;  Jurisdiction  ;  Practice  29,  56,  67,  69. 

PROBATE  OF  DEED— See  Registration  2. 

PROCEEDING  TO  DRAIN  LAND  : 

1.  Under  ch.  222,  Laws  1876-7,  proceedings  to  drain  land  must 
be  commenced  by  summons  returnable  to  a  regular  term  of 
the  Superior  Court.    Bunting  v.  Standi,  180. 

2.  The  provisions  of  ch.  142,  Laws  1876-7,  are  repealed  by  ch 
222.    Ibid, 
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^PROCESSIONING  LAND : 

1.  In  a  proceeding  under  the  processioning  act,  Bat.  Rev.,  eh.  91, 
it  is  aot  necessary  that  the  processioner  should  sign  the  re- 
port of  the  free-holders ;  it  is  sufficient  if  it  appear  affirmatively 
<rom  iJie  report  that  be  was  present  participating  with  them. 
BHtt  V.  Benton,  177 

:2.  In  such  proceeding  it  is  sufficient  if  a  majority  of  the  free- 
holdem  act.    JTdid. 

;9L  The  act  for  processioning  land  having  been  in  operation  since 
1728,  the  long  acquiescence  of  the  Courts  raises  a  presumption 
of  its  constitutionality  which,  at  all  events,  cannot  be  ques- 
tioned by  one  who  has  voluntarily  submitted  his  claim  to  the 
statutory  tribunal  for  the  settlement  of  disputed  boundaries. 
Jdid. 

PROFANE  SWEARING— See  Indictment  3. 

PURCHASER  : 

1.    A  purchaser  at  a  sale  of  land  for  division  is  under  no  obligation 
to  disclose  his  opinion  that  the  area  of  the  land  is  greater  than 
it  is  described  to  be  at  the  sale.    Blue  v.  Blue,  69. 
See  Bankruptcy  5  ;  Executors  7,  13  ;  Mortgage  6, 11 ;   Practice, 
6,  7,  21 ;  Trusts  5  ;  Vendor  1,  2. 

PURCHASE  MONEY— See  Landlord  and  Tenant  « ;  Vendor  1,  2. 

^QUANTUM  MERUIT— See  Contract  21. 

:EECITAL  IN  DEED— See  Deed  1. 

:EEEB:REE— See  practice  16,  17,  18,  22,  23,  39,  42,  47;  Trial  1. 

REFUNDING  BOND— See  Executors  1,  2. 

JtEGIoTRATION  OF  DEED: 

1.    The  **  Cherokee  Nation  ^'  is  a  territory  within  the  meaning  of 

the  statute,  (Bat.  Rev.  ch.  85,  §8.     WhitseU  v.  Forehand,  230. 
4.    The  certificate  of  the  ^'  Chief  of  the  Cherokee  Nation,"  under 
its  great  seal,  that  a  Judge,  before  whom  the  probate  of  a  deed 
is  taken,  is  such  Judge  &c.,  is  sufficent  to  entitle  the  deed  to 
probate  and  registration  in  this  State.    The  word  "Governor" 
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in  the  statute  must  be  taken  to  mean  the  Chief  ExeoutiTe 
Officer  of  a  State  or  Territory,  having  its  great  seal.    1  bid 
See  Deed  4;  Mortgage  1,  2,  8,  6. 

REMOVAL  OF  CAUSE-See  Parties  1. 

REMOVAL  OF  EXECUTOR-See  Probate  Courts. 

REMOVAL  OF  GUARDLA.N— Bee  Guardian  and  Ward  1. 

RENTS— See  Executors   20;  Husband  and  Wife   12;  Landlord  »Tid 
Tenant. 

RESERVATION  OF  LIFE  ESTATE— See  Deed  4. 

RESTORING  RE00RDS-S3e  Pleading  7,  8. 

HT  TO  OPEN  AND  CONCLUDE -See  Practice  4. 

RIGHT  OF  WAY— Bee  Roads. 

ROADB: 

1.  No  appeal  lies  to  this  Court  from  the  judgment  of  the  Superior 
Court  upon  a  petition  to  discontinue  a  public  road,  heard  oa 
appeal  from  the  action  of  the  Board  of  County  Commissioners. 
Ashcraft  v.  Lee,  84. 

2.  Such  proceeding  is  regulated  by  statute  and  the  exercise  of  the 
power  thereby  granted  to  the  county  authorities  is  a  matter 
of  discretion,  subject  to  the  right  of  appeal  to  the  Superior 
Court.    Ibid. 

8.  The  mere  user  of  a  footpath  or  neighborhood  roadv  however 
long  the  time,  will  not  raise  a  presumption  of  its  dedication  to 
public  use,  in  the  absence  of  accompanying  circumstances  (as 
if  it  had  an  overseer,  &c.,)  from  which  such  dedication  might 
be  presumed.    Boyden  v.  AcJienbach,  580. 

4.  In  an  action  to  enforce  a  right  of  way,  the  complaint  should 
set  out  how  the  plaintiff  acquired  such  right.    Ibid, 

f .  A  private  action  does  not  lie  for  obstructing  a  publi^  way  ex- 
cept for  a  special  injury  sustained  by  the  plaintiff.    J  did. 
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SALARIES  AND  FEES : 

The  clerk  of  the  Supreme  Court  is  not  embraced  in  the  proyision 
ofch.  247,  Laws  1874- 75,  directing  the  payment  of  half  fees 
in  certain  cases.  He  is  entitled  to  full  fees  when  the  defen- 
dant in  a  criminal  action  appeals  to  this  Court.  Cleric's  office 
V.  OenCrs  of  Richmond  698. 

SALE  OF  LAND— See  Bankruptcy  6;  Legacy  2;  Mortgage  9,  10;Prac. 
tice  6,  7,  25,  26,  28,  80,  82,  66,  57;  Purchaser  1. 

SEAL— See  Contract  4. 

SEPARATE  ESTATE— See  Husband  and  Wife. 

SHARES  IN  NATIONAL  BANKS— See  Taxes  8,  4. 

SPECIAL  PROCEEDING— See  Jurisdiction  1,  2. 

SPECIAL  VERDICT— See  Practice  89. 

SPECIFIC  PERFORMANCE— See  Action  to  Recover  Land  4  ;  Con- 
tract 25. 

STATUTE  OF  LIMITATIONS : 

1.  If  suit  be  brought  March  20thy  1872,  on  a  cause  of  action, 
founded  on  simple  contract,  arising  subsequent  to  August  1st, 
1860,  and  such  action  be  dismissed  for  want  of  jurisdiction,  in 
March,  1874,  the  plea  of  the  statute  of  limitation  will  not  avail 
against  a  second  suit  on  the  same  cause  of  action  begun  Dec. 
81st,  1874.    atrans  A  Co,  v.  Beardsley,  69. 

2.  An  action  against  a  clerk  for  the  penalty  of  $500,  prescribed 
by  Rev.  Code,  ch.  28,  §  7,  if  not  brought  within  one  year,  ia 
barred  by  the  statute  of  limitations  under  C.  C.  P.,  §  85.  Hew- 
UU  V.  Nutt,  263. 

3.  An  action  or  proceeding  to  re-open  an  account  stated  and  re- 
adjust a  settlement  made  under  the  supervision  of  a  Court  of 
competent  jurisdiction,  and  sanctioned  by  a  decree  of  the 
Court,  must  be  brought  within  three  years  from  the  rendition 
of  such  decree,  if  the  plaintiff  (or  petitioner)  be  under  no  dis- 
ability, and  the  case  involve  no  equitable  element  improper 
for  the  conbideratioQ  of  a  Court  of  Law.  Spruill  v.  Sander^ 
son.  466. 
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4.  The  legislature  haa  the  power  to  repeal  or  suspend  the  effect 
of  a  statute  of  limitation  or  presumption  before  it  operates, 
and  to  give  such  repeal  or  suspension  a  retroactive  effect 
PtarsaU  v,  Kenan,  472. 

5.  The  provisions  of  the  Rev.  Code,  ch.  65  §  1,  relative  to  the  time 
of  commencing  actions,  govern  all  cases  where  the  cause  of 
action  accrued  prior  to  the  adoption  of  the  C.  C.  P.,  Title. IV. 
Johnson  V,  Parker,  475. 

6.  Seven  years  exclusive  adverse  possession  of  land  under  c<dor 
of  title  will  protect  the  occupant  from  the  claim  of  the  true 
owner,  unless  such  owner  be  under  some  disability,  and  in 
that  event,  his  right  must  be  asserted  within  three  years  from 
the  removal  of  the  disability.    Ibid, 

See  Abandonment  of  Wife;  Executors  6;  Widow  2. 

BTATUTORY  EVIDENCE-See  Evidence  20. 

SUBSTANTIVE  EVIDENCE— See  Evidence  4. 

SUPERIOR  COURT— See  Guardian  and  Ward  1;  Jurisdiction;  Prac- 
tice 59. 

SUPERIOR  COURT  CLERK : 

A  Superior  Court  clerk,  who  collects  taxes  upon  suits,  to  an 
amount  unauthorized  bylaw,  is  nevertlieless  bound  to  account 
for  the  same  to  the  proper  county  officer;  and  a  surety  upon 
his  official  bond  is  liable  for  his  failure  to  do  so.  Hewlett  v. 
Nutt,  263. 
See  Official  Bond  2;  Statute  of  Limitations  2. 

SUPREME  COURT  CLERK— See  Salaries  and  Fees. 

SUPPLEMENTAL  PROCEEDINGS  : 

1.  Proceedings  supplemental  to  execution  lie  against  a  private 
corporation  created  by  a  special  act  of  the  legislature  and  or- 
ganized for  purposes  of  the  private  gain  of  its  share-holders. 
La  Fountain  v.  Bouthem  Undervnriter't  Association,  514. 

2.  A  creditor  of  such  corporation,  when  the  same  is  insolvent,  is 
not  compelled  to  pursue  the  remedy  provided  in  Bat.  Rev.  ch. 
26,  §  22.  (Whether  the  provisions  of  that  section  are  manda- 
tory in  regard  to  corporations  created  under  the  general  law — 
Quere  f)    Ibid, 
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8.  Creditors  not  parties  to  a  supplemental  proceeding  are  not  en- 
titled to  share  in  any  of  the  benefits  arising  therefrom.    Ibid. 

SURETY  AND  PRINCIPAL.— See  Contract  16,  17,  Executors  1,  4; 
Guardian  and  Ward  2,  4;  Official  Bond  1,  8,  2,  4;  Superior 
Court  Clerk;  Trusto  8. 

TALESMAN— See  Jury. 

TAXES  AND  TAXATION : 

1.  The  tax  ,prescribed  by  Rev.  Code,  ch.  28,  §  4,  on  indictments, 
civil  suits,  ftc,  is  not  a  tax  within  the  meaning  of  the  revenue 
act  of  185&-*6^.  which  repealed  all  taxes  not  therein  imposed  ; 
nor  is  it  a  tax  within  the  meaning  of  the  constitution.  Art  V, 
§  3,  which  requires  taxes  to  be  equal  and  uniform.  Hewlett  v. 
NxUt,  268. 

2.  Such  tax  is  not  in  violation  of  the  constitution,  Art  I,  §  3S. 
Ibid. 

Z,  Shares  in  national  banks  owned  by  residents  of  the  State  may 
be  assessed  for  taxation  either  at  the  place  where  the  owners 
reside,  or  at  the  place  where  the  bank  is  located,  as  the  legis- 
lature of  the  State  may  elect.  Buie  v.  Comers  of  Fayettevillet 
267. 

4.  Under  the  existing  laws  such  shares  must  be  taxed  at  the  place 
where  the  owner  or  person  required  to  list  them  resides.    Ibid. 

5.  An  action  to  recover  back  an  amount  of  taxes  paid  under  pro- 
test, will  not  lie  against  a  sheriff  who  collected  the  same  by  vir- 
tue of  a  list  delivered  to  him  by  the  register  of  deeds  under  the 
revenue  act  of  1876-77,  ch.  156,  schedule  B.  Such  list  has  the 
force  and  effect  of  a  judgment  and  execution.  Mulford  v. 
Sutton^  276. 

TENANTS  IN  COMMON  -See  Adverse  Possession  1;  Will  2. 

TERMS  OF  SALE—See  Practice  58. 

TITLE  TO  REAL  ESTATE— See  Landlord  and  Tenant ;  Mortgage  9  ; 
Practice  86,  87;  Vendor  1,  2. 

TOWNS  AND  CITIES : 

Under  the  Private  Laws  of  1868-*69,  ch.  6,  §»9,  it  is  the  exclusive 
province  of  the  boaid  of  aldermen  of  tha  city  of  Wilmmgton 
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to  declare  the  result  of  a  ballot  for  chief  of  police  for  said  city- 
Price  V.  Brock,  600. 

TRANSACTION  WITH  PERSON  DECEASED— See  Evidence  4. 

TRESPASS— See  Landlord  and  Tenant  3,  4. 

TRIAL : 

1.  Where  it  appeared  that  A  who  was  indebted  bj  note  to  B  paid 
off  and  discharged,  at  the  request  of  the  latter,  a  debt  due  by 
him  to  C,  it  should  have  been  found  as  a  fact  by  the  jury  (or 
referee)  whether  or  not  the  transaction  was  intended  by  the 
parties  as  an  extinguishment  pro  ianto  of  the  debt  from  A  to 
B.  The  fact  of  the  payment  to  C  is  in  itself  same  evidence  of 
such  intent.  Normentv»  Brown,  9eS. 
See  Contract  18;  Indictment;  Judge's  Charge  7;  Practice  59. 

TRUSTS  AND  TRUSTEES : 

1.  H  conveyed  certain  real  estate  in  Alabama  to  her  son  J  in  fee,, 
and  a  cotemporaneous  paper  writing  (not  under  seal)  was  ex- 
ecuted by  them  to  the  effect  that  said  real  estate  was  3%  **to  be 
disposed  of  as  he  sees  proper;  and  said  lands  or  the  proceeds 
if  sold  to  be  hts  during  his  life,  and  at  his  death  the  said  landsr 
or  if  sold  the  proceeds,  to  belong  and  to  be  given  by  him  to  W 
&c. ;"  .1  sold  certain  of  the  real  estate  and  thereafter  died  ;  in 
an  notion  by  W  m gainst  the  administrator  of  J,  It  teas  held^ 

(1)  That  the  paper  writing,  executed  by  H  and  J,  created  a 
trust  in  favor  of  W  which  attached  to  the  conveyance  of  the 
lands  to  J. 

(2)  That  the  ^rust  is  to  be  ascertained /rom  the  paper  writing 
independent  of  parol  testimony. 

(8)  That  the  locality  of  the  lands  in  another  State  does  not  de- 
prive the  Courts  of  this ;  State  of  their  jurisdiction  to  compel 
execution  of  the  trust. 

(4)  That  the  plaintiff  is  entitled  to  recover  out  of  the  personal 
estate  of  J,  in  the  hands  of  his  administrator  in  this  State,  the 
proceeds  of  the  land  sold  by  J.    Henderson  v.  McBee^  219. 

2.  A  debt  secured  by  separate  deeds  of  trust,  executed  at  dif- 
ferent times,  by  persons  liable  therefor,  is  entitled  to  share 
pro  rata  on  the  full  amount  of  the  debt  as  it  existed  when  sucb 
securities  we«e  given,  in  the  distribution  of  the  money  arising^ 
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therefrom,  until  the  debt   U  satisfied.    Brown  v.  Merchanu^ 
Bank,  244* 

8.  In  such  case  the  debtors  are  alike  bound  to  the  creditor  for 
the  entire  amount  of  the  debt  and  their  relations  with  each 
other  as  principal  and  surety  can  not  impair  the  essential  right 
of  the  creditor  to  be  paid  out  of  the  assigned  estates.    Ibid, 

4,  A  deed  intrust  made  to  secure  several  debts  of  which  one  is 
feigned  and  fraudulent  and  the  others  valid,  will  oe  sustained  • 
for  the  benefit  of  the  true  creditors,  but  is  inoperative  as  to 
the  fraudulent  claim;  provided,  that  neither  the  trustees  nor 
the  true  creditors  have  connived  at  the  insertion  in  the  deed 
of  such  fraudulent  debt.    Morris  v.  Pearson^  258. 

I».    To  the  general  rule  that  a  trustee  is  not  permitted  to  purchase  at 
>     his  own  sale  there  are  the  following  exceptions  x— 

Where  the  trustee  has  a  personal  interest  in  the  property,  he 
may,  if  necessary,  bid  it  in  to  protect  that  interest.  But  even 
then,  it  is  proper,  if  not  indispensable,  that  his  bidding  should 
be  sanctioned  by  the  previous  permit  or  subsequent  confirma- 
tion of  the  Court,  upon  a  full  disclosure  of  all  the  facts. 
And  where  the  cestui  que  trust  consent  to  the  purchase  or  rat- 
ify with  full  knowlecge  of  all  the  facts.  Froneherger  v  Lewis, 
426. 

See  Bankruptcy  6;  Evidence  7, 8,  9,  10, 11;  Executors  7;   Hus- 
band and  Wife  11;  Judge's  Charge  2,  i. 

UNbER-L£AS£~3ee  Landlord  and  Tenant. 
USER— See  Roads. 
VARIANCE— See  Indictment  10. 

VENDOR  AND  VENDEE ; 

1.  A  vendor  of  land  can  not  maintain  a  suit  for  the  purchase 
money  without  first  tendering  a  good  and  sufBcient  title  to  the 
vendee.    PascaU  v.  Brandm,  604. 

2.  If  the  vendee  die  before  poyment  of  the  purchase  money,  the 
deed  should  be  tendered  to  the  heirs,  and  they  should  b.^  par- 
ties defendant  to  a  suit  for  the  price  of  the  land.    Idid, 

See  Contract  10,  11,  18;  Landlord  and  Tenant  6. 

VERDICT— See  Indictment  1;  Judges  Charge  7;  Judgment  8;    Parties 
4- 
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VERIFICATION— See  Pleading  4,  7,  8. 
WAIV£B^-See  Insurance  8* 
WARRANTY— See  Contract  10, 11. 

WIDOW: 

1.  A  widow  is  not  barred  of  her  right  to  a  yearns  support,  under 
the  act  of  1871-*72,  cb.  198,  §  44,  bj  reason  of  adultery  com- 
mitted prior  to  the  passage  of  the  act.     Cook  v.  Sexton^  80S. 

2.  An  application  for  jears^  support  [made  after  the  expiration  of 
twelve  months  from  the  death  of  the  husband,  is  barred  by  the 
sUtute  oflimitations,  Battle's  Rerisal,  ch.  117,  §  18.    Ibid. 

(In  §  26,  ch.  117,  Bat  Rev.,  the  first  sentence  ends  with  the  word 
"prescribed;"  the  word  ''without'*  is  the  first  word  in  the- 
next  sentence  and  should  be  spelt  with  a  capital  '*  W."    Ibid.. 

WILL: 

1.  In  expounding  a  will  the  grammatical  construction  must  pre* 
vail,  unless  a  contrary  intention  plainly  i^pears.  Pruden  ▼. 
PaxUm^  446. 

2.  A  testator,  by  the  first  item  of  his  will,  dsvised  to  his  wife  real 
property  exceeding  in  value  a  life  estate-in  all  his  property  of 
that  character.  In  the  residuary  clause  of  said  will  he  devised 
as  follows: — *'I  give,  devise  and  bequeath  all  my  other  proper^ 
ty  of  every  description  to  my  beloved  wife  and  dear  children, 
to  de  divided  among  them  according  to  law;'*  Held^  that  a  farm. 
included  in  such  residuary  clause  passed  to  the  wife  and  chil- 
dren as  tenants  in  common  of  the  fee.    Ihid. 

3.  A  testator  by  his  will  devised  certain  lands  to  his  sons  J  and  U, 

'*onthe  following  conditions,  provided  that  they  each  pay '* 
certain  amounts  to  three  other  of  his  sons,  infants,  when  they 
severally  attain  the  age  of  twenty-one  years;  by  the  residuary 
clause  of  the  will  he  gave  all  his  remaining  property,  not  be- 
fore disposed  of,  to  four  daughters;  the  three  sons  died  in  in- 
fancy and  without  issue,  during  the  testator's  life  time  ;  Held<, 
that  the  legacies  lapsed  and  J  and  H  took  the  lands  devised  to- 
them  without  charge.  Whitehead  v.  Thompsant  450. 
See  Executors  15,  16;  Legacy  1,2;  Probate  Court  1. 
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WITNESS: 

1,  Undtr  §  848  C.  C.  P.  a  party  to  an  action  is  a  competent  wit- 
ness as  to  a  transaction  between  himself  and  a  person  at  the 
time  of  such  examination  deceased,  when  the  representative  of 
such  deceased  person  is  not  a  party  to  the  action*  Shields  ▼. 
SmUh,  617. 

2.  The  rule  of  law  (Bat  Rev.  ch.  48  g  16)  disqualifying  the  wife 
to  testify  for  or  against  her  husband  in  criminal  preceedings, 
applies  only  to  cases  where  the  husband  has  a  legal  interest  in 
the  result,  and  does  not  render  her  incompetent  to  contradict 
his  testimony  for  the  State  upon  an  indictment  against  a  third 
party  for  an  assault  and  battery  upon  him.  State  v.  Parrotty 
616. 

See  Evidence  7,  9, 10, 18, 17, 21;  Practice  66. 
WITNESS  FEES— See  Costs. 
YEAR'S  SUPPORr-See  Widow. 


In  the  second  paragraph  of  statement  of  case  in  MizeU  v.  Simmons, 
ante,  188,  read— *«  It  was  insisted  by  defendants  that  "A"  was  the  be- 
ginning of  Isaac  Jordan's  land,  and  found  as  a  fact  by  the  referee 
that  patent  "A''  commenced  on  Roanoke  river  at  a  point  agreed  upon  by 
the  parties,"  the  distance,  Ac. 
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